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Written Questions for Brett Kavanaugh from Sen. Feingold 

c 

1. According to your Judiciary Committee questionnaire, while working in the 
White House Counsel's office, you "worked on the nomination and confirmation 
of federal judges." You state that you also worked on "various ethics issues." As 
part of your responsibilities in that office, did you review the records of potential 
nominees for their compliance with standards of legal andjudicial ethics? 

2. Do you believe that adherence to strict ethical standards is an important 
qualification for being a federal judge? 

3. During the Senate's consideration of Judge Charles Pickering's nomination 
to the Fifth Circuit, the Judiciary Committee learned that he solicited and colk~ted 
letters of support from lawyers who had appeared in his courtroom and practiced 
in his district. It later became apparent that some of these lawyers had cases 
pending before him when they wrote the letters that Judge Pickering requested. 
Prof. Stephen Gillers ofNYU Law School has written: "Judge Pickering's 
solicitation creates the appearance of impropriety in violation of Canon 2 of the 

. Code of Conduct for U.S. Judges .... The impropriety becomes particularly acute 
if lawyers or litigants with matters currently pending before the Judge were 
solicited;" · 

(a) Did you know that Judge Pickering planned to solicit letters of 
support in this manner before he did so? When did you become aware that 

- Judge Pickering had solicited these letters of support? 

(b) Do you believe that Judge Pickering's conduct in this instance is 
consistent with the ethical obligations of a federal judge? 

( c) Do you believe it is appropriate for federal judges to solicit letters of 
support from lawyers whopractice before them and ask that those letters be 
sent directly to him to be forwarded to the Senate Judiciary Committee? 

40 During the Senate's consideration of Judge D. Brook Smith's nomination to 
the Third Circuit, the Judiciary Committee learned that Judge Smith had not 
resigned from the Spruce Creek Rod and Gun Club until 1999, even though he: had 
promised during a confirmation hearing in 1988 that he would do so if he was 
unable to bring about a changein the club's discriminatory membership policies~ 



(a) When Judge Smith was nominated did you know that he had made 
this promise to the Judiciary Committee in 1988 and that he remained a 
member until 1999? If not, when did you become aware of these facts? 

(b) Did you work with Judge Smith in preparing his discussion of his 
membership in the Spruce Creek Rod and Gun Club in this Judiciary 
Committee questionnaire and his answers to questions about that 
membership in the club? Did you review his answers to questions on this 
matter before they were submitted? 

(c) Do you believe Judge Smith's continued membership in the Spruce 
Creek Rod and Gun Club from 1992 to 1999 was consistent with the Code 
of Conduct for United States Judges? 

5. Also in connection with Judge Smith's nomination, the Committee 
considered allegations that he violated the judicial disqualification statute, 28 
U.S.C. section 455, by not recusing himself earlier in SEC v. Black, and by not 
recusing himself immediately upon being assigned the criminal matter in United 
States v. Black. Prof. Monroe Freedman of the University of Hofstra University 
Law School called his violations "among the most serious I have seen." 

(a) Were you aware ofthe controversy over Judge Smith's handling of 
the SEC v. Black and United States v. Black cases when he was being 
considered for nomination to the Third Circuit? 

(b) Do you believe that Judge Smith's actions in these cases were 
consistent with his obligations under the judicial disqualification· statute and 
the Code of Conduct? 

6. As you may know, I have questioned a number of judicial nominees about 
their acceptance of what some have termed "junkets for judges" -- free trips to 
education seminars sponsored by ideological organizations such as Montana-based 
Foundation for Research on Economics and the Environment ("FREE"). In 
answer to a written question, Judge Smith stated that under Advisory Committee 
Opinion No. 67, which sets out the ethical obligations of judges who wish to go· on / 
such trips, he did not need to inquire about the sources of funding of seminars put 
on by the Law and Economics Center at George Mason University. 

(a) Do you agree with Judge Smith's interpretation of Advisory 
Committee Opinion No. 67? 



(b) If you are confirmed, will you accept free trips from organizations 
such as FREE and the Law and Economics Center? 

7. After Judge Ron Clark was confirmed by the Senate to a district judgeship 
in Texas, he told the New York Times that, despite his confirmation, "right now, 
I'm running for state representative." Indeed, he admits that he was actively . 
campaigning for office, stating "I go to functions, go block walking, that sort of 
thing." The Code of Conduct prohibits a candidate for judicial office from 
engaging in partisan political activity. 

(a) Were you involved in discussions about the timing of Judge Clark's 
commission or whether Judge Clark should continue to campaign for office 
after he was confirmed by the Senate? · 

(b) Do you believe that Judge Clark complied with his ethical 
obligations in campaigning for the Texas legislature while he was awaiting 
his commission from President Bush? If not, did you ever recommend to 
the President or ~our supervisors that Judge Clark's commission not be 
signed? 



Questions for Brett Kavanaugh from Senator Charles E. Schumer 

1. When the Supreme Court issues non-unanimous opinions, Justice Scalia and 
Justice Ginsburg frequently find themselves in disagreement with each other. Do you 
more frequently agree with Justice Scalia's position or Justice Ginsburg's? 

2. At your confirmation hearing, you testified that you "don't know in the vast, vast 
majority of cases" what nominees' positions are on choice "unless there has been a public 
record before." As you know, with numerous nominees there has been "a public record 
before." They have run or been active in anti-choice organizations, have sponsored anti
choice legislation, have worked for anti-choice causes, and in the instance of Justice 
Priscilla Owen as described by White House Counsel and then-Texas Supreme Court 
Justice Alberto Gonzales, engaged in "unconscionable judicial activism" on the anti·· 

· choice side of a case that came before her as a judge. 

The record of Democratic Senators makes it patently clear that none of us has a 
litmus test when we vote on judges. We have voted for dozens who are demonstrablly 
anti-choice. Many, however, believe that this Administration has a litmus test when it 
comes to choosing judicial nominees. 

a. Do you agree thatbased on the records of numerous judicial nominees, the White 
House had substantial reason to be confident that they are anti-choice? 

b. Do you agree that based on Democratic Senators' records of voting for a 
substantial majority of the nominees whose records show them to be anti-choice, 
it is clear we do not have a litmus test? 

c. At your hearing, you testified that you are "sure there are many" of President 
Bush's judicial nominees are pro-choice. Please identify those judicial nominees 
of this Administration whose records provide substantial reason to believe they 
are pro-choice. 

3. If you are confirmed and, as a judge, you find yourself in the identical 
circumstances that Justice Scalia found himself in for Cheney v. U.S. District Court, will 
you recuse yourself? 

4. Over the last few years, progressive groups have been excoriated by the right 
· wing for their role in the confirmation of federal judges .. My view is that outside groups 
on both sides, representing the interests of millions of Americans, have an appropriate 
place in the nomination and confirmation process. But there seems to be a certain degree 
of denial on the Right when it comes to recognizing that outside groups on both sides are 
involved in the process. We all know that organizations such as the Committee for 
Justice, Coalition for a Fair Judiciary, and individuals such as C. Boyden Gray and Kay 
Daly have been active in the efforts to confirm President Bush'sjudicial nominees. 



I want to be clear inasking this question, that I have no objection to the 
involvement of activist groups on the Right. My objection is to the hypocrisy ofthe: 
criticism when the Right is engaged in conduct identical to what progressives are doing. 

To set the record straight on the extent of their involvement, please describe the 
interaction, during your time. in the White House Counsel's Office, between the 
Administration and the below-listed outside groups and non-government employees 
regarding judicial nominations, including but not limited to their roles in identifying 
individuals for judicial nominations, advocating for or against their nominations, 
evaluating and vetting them, and developing strategies around their nominations and 
confirmations. 

a. Committee for Justice (and officers and employees thereof) 
b. C. Boyden Gray 
c. Coalition for a Fair Judiciary (and officers and employees thereof) 
d. Kay Daly 
e. Sean Rushton 
f. The Federalist Society (and officers and employees thereof) 

5. You took over as White House staff secretary in May of 2003, just weeks before 
Administration_officials leaked the identity of then-covert CIA operative Valerie Plame 
to retaliate for her husband's authoring an op-ed that criticized the Administration. As 
staff secretary, you control the flow of most paper to the President. Ms. Plame's name 
was leaked on or aboutJuly 13, 2003. 

I want to be absolutely clear that lhave no reason to believe you had anything to 
do with the leaking of Ms. Plame's name or that you know anything about who 
committed that crime. However, given that you have been nominated for such a high 
post and given the positions you have held in the White House, both in the counsel's 
office and as staff secretary, I believe we have a duty to get your responses to the 
following questions on the record. · 

a. What, if anything, do you know about the identity of the person or people 
who made Ms. Plame's name public? 

b. Have you spoken with investigators and/or prosecutors working on the 
Plame case, regarding the Plame case? 

c. Have you testified in the Grand Jury in the Plame case? 

d. Have you been told that you are either a target or a subject of the 
investigation into the criminal leaking of Ms. Plame's identity. 

e. \Before July 14, 2003, did you see any paper.or electronic document 
submitted to the President (or otherwise) bearing Ms. Plame's name, 
identity, or otherwise referencing the wife of AmbassadorJoe Wilson? 
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i. If so, please describe in detail what you saw. 

ii. If so, have you informed the federal prosecutors 
investigating the case of what you saw? 

f. Were you aware that anyone was discussing or considering making Ms. 
Plame' s name (or the identity of a covert CIA operative) public before 
such occurred? 

g. Were you aware of any other discussion or consideration of any other 
actions directed toward Ambassador Joe Wilson after publication of his 
op-ed that criticized the Administration? 
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Questions for Brett Kavanaugh from Senator Patrick Leahy 

1. In your testimony before the Senate Judic;iary Committee, you indicated that the work on 
judicial nominations was divided in the Office of White House Counsel among several 
Associate Counsels. You testified that you had "different areas of the country that we 
would work on and different nominations that we'd work on." You mentioned that 
California and Illinois were among the states you worked on, and that you "worked on 
certain circuit court nominations." A) Could you please list your particular geographic 
areas ofresponsibility, whether you covered just district or circuit court nominations or 
both within those areas, and the names of all of the circuit court nominees you worked on? 
B) What percentage of your time in the office would you say was devoted to judicial 
nominations? C) What other matters did you work on during your time in the Office of 
White House Counsel? 

2. A) Now that the ABA is no longer involved in the decision about whether or not to 
nominate someone for federal court vacancies, are there any other individuals or groups 
with whom the nominees are asked to meet as these choices are being made? B) In 
particular, have potential nominees been or are they now advised or sent to meet with or 
interview with individuals or groups outside of the government as part of the judicial 
selection process? · 

3. Did you or anyone else in the Office of White House Counsel seek advice or information 
or receive advice or information from any individuals or groups outside of the government 
when deciding on a judicial nominee? A) Were any White House officials from outside 
the Office of the White House Counsel involved in decisions on judicial selection? B) If 
so, who and from what offices? C) In particular, was Karl Rove involved in the judicial 
selection process, and if so, can you describe in detail his involvement? 

4. Did you work with others inside the government, including the Department of Justice and 
Senate Republicans and their staffs, to determine how to prepare the nominees or work to 
secure their confirmation? 

5. In your hearing testimony, you indicated that part of your responsibilities included "public 
liaison" work. That means working with groups from outside of the government. A) Did 
you have a regular meeting set up with outside groups or individuals? B) If so, please list 
the names of the outside groups or individuals with whom you regularly met, how often 
the meetings took place, and the nature of those meetings. C) If not, did you meet at any 
time with any outside groups or individuals about judicial nominations? D) Apart from 
groups or individuals involved in regular meetings, with which other outside groups or 
individuals have you met about judicial nominations? E) For each of these groups or 
individuals, please tell me how often you would meet with them and the nature of those 
meetings. 

6. In your hearing testimony you indicated there was a "team" that worked in Senator 
Batch's office and Senator Frist's office on nominations. A) Who was on that team 
during the time you worked in the Office of the White House Counsel? B) How often 
would that team meet? C) Where did that team meet? D) What specifically was the work 
of that team? 
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7. At your hearing the subject of consulting on nominations to the D.C. Circuit came up. 
Did you or anyone involved in the judicial nominations process for President Bush ever 
discuss nominations to the D.C. District Court or the D.C. Circuit with any elected 
officials from the District of Columbia? 

8. President Clinton nominated several individuals to the circuit and district courts with no 
close ties to him or other Democq1ts but who were championed by Republican Senators 
because they were either registered Republicans or close friends of the Senator of the 
other party. For example, Judge Richard Tallman was nominated to the Ninth Circuit and 
confirmed at the urging of Republican Senator Slade Gordon; Judge Barry Silverman was 
nominated to the Ninth Circuit and confirmed at the urging of Republican Senator John 
Kyl, who struck the names of Democratic candidates; Judge William Traxler, who was put 
on the district court by President Reagan, was nominated to the Fourth Circuit and 
confirmed at the request of Republican Senator Strom Thurmond; Judge Stanley Marcus 
was nominated to the Eleventh Circuit and confirmed at the urging of Republican Senator 
Connie Mack. Please list the names of all of the circuit court nominations President Bush 
has made who were first recommended to you by a Democratic Senator. 

9. I detailed the excellent credentials and experiences of Allen Snyder and Elena Kagan at 
your hearing. Why do you think you should be confirmed for a seat on the D.C. Circuit 
when Mr. Snyder and Ms. Kagan, about whom no objections of any substance were ever . 
raised, were rejected by this Committee for that same position? 

10. As you know there has been a lot of controversy surrounding the appointment of members 
to certain statutorily created bi-partisan boards and commissions. The White House gives 
a tortured interpretation to the statutes governing these bodies, claiming they permit the 
President to name not only the members of his political party, but also the members not of 
his political party, insisting that there is no requirement to that the leadership of the 
political party opposite the President make these choices. Frankly, we find these 
contentions absurd and contrary to the letter and spirit of the law. A) Do you agree with 
the President's interpretation? B) What was your role in helping the President reach the 
conclusion that Democrats are riot to pick nominees for Democratic seats? 

11. Historian Richard Reeves said about Executive Order 13233 that, "[w]ith a stroke of the 
pen on November 1, President Bush stabbed history in the back and blocked Americans' 
right to know how Presidents [and Vice Presidents] have made decisions," and that the 
Order, "ended more than 30 years of increasing openness in government." You testified at 
your hearing that you believed the "initial concern" by historians and archivists about 
Executive Order 13223 was, "based on a misunderstanding." You indicated there were 
meetings with historians to discuss and explain the order and that historians have found 
them useful. With which historians have you met and when did you meet with them? 

12. As you know, after Executive Order 13223 was promulgated, numbers of prominent 
historians and the major associations of historians, including the American Historical 
Association, and the Organization of American Historians, filed suit in federal court 
challenging the validity of the Order. Even after the meeting or meetings you held with 
them, they continued with the lawsuit. Indeed, one major plaintiff, the American Political 
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Science Association, joined the suit after your meetings began. Their criticism continued 
as well. While the historians were complementary of your personal demeanor in the 
initial meeting you had with them, they continued fo be seriously concerned. For 
example, Robert Spitzer, president of the Presidency Research Group of the American 
Political Science Association said, "Kavanaugh's promise of openness reminds me that 
the promise is predicated not on law, but merely on good will ... the situation continues 
to be deeply troubling." The late Hugh Graham, a Reagan historian and professor.• 
emeritus at Vanderbilt University, described the Executive Order as "a victory for secrecy 
in government" that is "so total that it would make Nixon jealous in his grave." Your 
testimony about the historians seemed calculated to brush off this sort of criticism. A) Do 
you deny that the Order continues to be unacceptable to most historians? B) How can you 
reconcile what you told us at your hearing with the very real concerns that America's 
historians continue to have? 

13. At your hearing, you testified that the Bush Administration's Executive Order 13233 
("Bush Order"), which you authored, was nothing more than an order that set forth 
"procedures" for complying with the Presidential Records Act ("PRA"). In fact, according 
to many scholars, journalists, and others, the Bush Order goes far beyond mere 
"procedures" and in effect significantly impedes the release of presidential records 
intended to be released under the PRA and in effect eviscerates important parts of the 
PRA, increasing government secrecy. Specifically they are concerned about the 
"demonstrated, specific need" language, even after the end of the 12-year period, about 
Sections 3(a)-(d) of the Bush Order which effectively provide both a former president and 
the incumbent president an unlimited amount of time to review records to determine 
whether to object to their release to the public, about Sections 3(d) and 4 of the Bush 
Order, which require the incumbent president to "concur in" and support in court an 
assertion of privilege by the former president, regardless of whether it is legally vallid, 
unless there are compelling circumstances, about Section 3( d)(2) of the Bush Order which 
empowers the incumbent president to order the Archivist to withhold access to the former 
president's records on grounds of privilege even if the former president does not object to 
their being made public, and even in the absence of any claim that national security Would 
be affected by public release, about Section 10 of the Executive Order which permilts a 
former president (or his family) to designate a "representative" to assert constitutionally 
based executive privileges in the event of the former president's death or disability, about 
Section 11 of the Bush Order which allows a former vice president to assert 
constitutionally based privileges to bar release ofrecords after the end of the 12-year 
restriction period applicable to records under the PRA, and about Section 2(a) of the 
Executive Order states that the former president's constitutional privileges include not 
only the privilege for confidential communications with his advisers that has been 
recognized by the Supreme Court, but also the state secrets privilege, the attorney-client 
privilege and attorney work product privileges, and the deliberative process privilege. In 
light of these specific concerns, can you explain in detail the basis for your claim that the 
Order is procedural in nature, and is merely complying with the PRA? 

14. At your hearing, you also testified that there was a "need" for the Bush Order to "establish 
procedures" under the PRA because the end of the 12-year period ofrepose for former 
President Reagan's records was coming to an end, that both the current presjdent and the 
former president could assert privilege with respecUo the records under Nixon v. GSA, 
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and that "[ n ]o one really had a good idea how this was going to work." But the Congress 
specifically delegated to the National Archives and Records Administration ("the 
Archivist") the authority to adopt regulations, and after notice and comment, to adopt all 
rules necessary to carry out the PRA's provisions, which the Archivist did.· A) In light of 
the existing regulations under the PRA, why did you and others at the White House deem 
it necessary to adopt the Bush Order, whicp occurred without any opportunity for public 
notice and comment? B) During the period of more than 6 months when the Bush White 
House was notified about the Reagan records but before the Bush Order, please describe 
what if any consultation occurred with the Archivist concerning any alleged need for 
additional regulations. 

15. In his introduction at your hearing, Senator Cornyn mentioned that the two of you had 
worked on a case together. A) What was the case? B) In what capacity were you 
involved in it? C) How did you come to be involved in the case? D) Why did you choose 
to be involved? E) Have you helped prepare others for Supreme Court argument? F) If 
so, who, and for what cases? G) For each one, please explain how you became involved 
and why. 

16. In your hearing testimony you mentioned pro bono work you had done, and that it proved 
you would n<;>t be a partisan or ideological judge. Please list all of the pro hono legal wqrk 
you did while you were in private practice and explain how each project demonstrates 
your ability to be fair to all litigants. 

i 

17. On September 20, 2001, did you and others in the Administration present a proposal to 
Congressional staff that called for liability protection for the airline carriers involved in 
the September 11, 2001 attacks, including limitations on punitive damages against the air 
carriers, attorney fee caps on victims' attorneys and offsets of victim awards in. court for 
any emergency or .disaster relief payments to these victims? · 

18. Did this proposal from the Administration, presented on September 20, 2001, to provide 
liability protection for the airline carriers involved in the September 11, 2001, attacks also 
contain any compensation program for the victims of the September 11, 2001 attacks? · 

19. During subsequent negotiations on this proposal to provide liability protection for the 
airline carriers involved in the September 11, 2001, attacks, did you initially oppose 
providing any compensation program for the victims of the September 11, 2001 attacks? 

20. In your hearing testimony, you explained that one of the reasons you want to be a judge is 
because you have a "commitment to protecting rights and liberties of the people." What 
in your record demonstrates a commitment to protecting the rights and liberties of all 
people? 

21.0ne of the nominees r~viewed and sent to the Senate during your tenure in the White 
House Counsel's office was Charles Pickering. Pickering has called the fundamental 
"one-person one-vote" principle recognized by the Supreme Court under the Fourteenth 
Amendment "obtrusive." Fairley v. Forrest County, 814 F.Supp. 1327, 1330 (S.D. Miss. 
1993 ). In order to redress serious problems of discrimination against African American 
voters in some cases, the courts (including the Supreme Court and the Fifth Circuit) have 
clearly recognized the propriety and importance of creating majority-black districts as a 
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remedy under appropriate circumstances. Judge Pickering, however, has severely 
criticized this significant form of discrimination relief. In one opinion, he called it 
"affirmative segregation." Bryant v. Lawrence County, 814 F. Supp. 1346, 1351 (S.D. 
Miss. 1993}. A) Were you or anyone else involved in his selection and nomination aware 
of these views before he was nominated? B) Were you concerned at all about nominating 
someone with these views to the Fifth Circuit? C) If so, did you e;xpress those concerns to 
your colleagues or to your superiors? D) The people who decided to nominate Judge 
Pickering, and I include you in that group, must have considered it in the public interest to 
have someone with those views on the Fifth Circuit, where he would be·in a strong .. 
position to affect the law on voting rights. Was that your view? E) Why would you want 
to have someone with those views on the Fifth Circuit? F) Do you agree with Judge 
Pickering's views on voting rights as expressed above? 

22. In two cases dismissing claims ofrace discrimination in employment, Pickering used 
identical language striking a similar theme. He wrote in both that "this case has alll the 
hallmarks of a case that is filed simply because an adverse employment decision was 
made in regard to a protected minority" and that the courts "are not super personnel 
managers charged with second guessing every employment decision made regarding 
minorities." See Seeley v. City of Hattiesburg, No.2:96-CV-327PG (S.D. Miss., Feb. 17, 
1998) (slip op. at 12); Johnson v. South Mississippi Home Health, No. 2:95-CV-367PG 
(S.D. Miss., Sept. 4, 1996)(slip op. at 10). A). Were you or anyone else involved in his 
selection and nomination aware of these views before he was nominated? B) Were you 
concerned at all about nominating someone with these views to the Fifth Circuit? If so, 
did you express those concerns to your colleagues or to your superiors? C) The people 
who decided to nominate Judge Pickering, and I include you in that group, must have 
considered it in the public interest to have someone with those views on the Fifth Circuit, 
where he would be in a strong position to affect the law on employment discrimination. 
Was that your view? D) Why would you want to have someone with those views on the 
Fifth Circuit? E) Do you agree with Judge Pickering's views on employment 
discrimination cases as expressed above? 

23. In a 1994 case in his courtroom, U.S. v. Swann, Judge Pickering has admitted that he 
engaged in ex parte communication with the Department of Justice, including one high
ranking official who was a personal friend, in order to reduce the sentence of a convicted 
cross-burner. It has been argued that Judge Pickering was just trying to address the 
disparate sentences received by the three defendants in the case, and that he believed Mr. 
Swann, who says was not the "ringleader" in the cross burning, was being unfairly 
punished. In fact, all three of the defendants were found guilty, and it was Mr. Swann's 
wood, gasoline, truck and lighter that were used to build, douse, transport and ignite the 
cross on the lawn of an interracial couple. Mr. Swann, the only competent adult of the trio 
of perpetrators, was also the only defendant who rejected the plea offered by the 
government. He convicted by a jury of his peers of all three counts brought by the 
Department of Justice, including one that required a five-year mandatory minimum 
sentence. This sentence was legislated by Congress and the judge had no discretion to 
depart from it. A) Were you or anyone else involved in his selection, nomination or 
hearing preparation aware of Judge Pickering's conduct in this case before he was 
nominated? B) If so, did you still recommend his nomination? If not, when did you 
become aware of it, and once you became aware of it did you recommend that he 
withdraw his nomination? C) Do you think it is in the public interest to have a judge on 
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the bench who engaged in what several legal ethjcs experts have agreed was unethical 
behavior? 

24. One of the nominees reviewed and sent to the Senate during your tenure in the White 
House Counsel's office was Priscilla Owen. She was the target of criticism from her 
conservative Republican colleagues. Irt FM Properties v. City of Austin, the majority 
calls her dissent, "nothing more than inflammatory rhetoric." In Montgomery 
Independent School Districtv. Davis, the majority (which included yourformer boss, 
then-Justice Alberto Gonzales and two other Bush appointees) is quite explicit about its 
view that Owen's position disregards the law, saying that "nothing in the statute requires" 
what she says it does, and that, "the dissenting opinion's misconception ... stems from its 
disregard of the procedural elements the Legislature established," and that the, "dissenting 
opinion not only disregards the procedural limitations in the statute but takes a position 
even more extreme than that argued for by the board ... " In In re Jane Doe, the majority 
includes an extremely unusual section explaining its view of the proper role of judges, 
admonishing the dissent joined by Justice Owen for going beyond its duty to interpret the 
law in an attempt to fashion policy, and in a separate concurrence, Justice Gonzales says 
that to the construe law as the dissent did, "would be an unconscionable act of judicial 
activism." A) Were you or anyone else involved in her selection and nomination aware of 
these views before she was nominated? B) Were you concerned at all about nominating 
someone who had been criticized by her own colleagues for misconstruing the law and 
engaging in judicial activism to the Fifth Circuit? If so, did you express those concerns to 
your colleagues or to your superiors? C)The people who decided to nominate Justice 
Owen, and I include you in that group, must have considered it in the public interest to 
have someone with those views on the Fifth Circuit. Was that your view? D) Why 
would you want to have such an activist judge on Fifth Circuit? 

25. One of the nominees reviewed and sent to the Senate during your tenure. in the White 
House Counsel's office was Janice Rogers Brown. According to her questionnaire, her 
contact with the office began in the spring of 2001. Among the views that have made her 
nomination controversial was her statements that the Supreme Court's decisions 65 years 
ago to uphold humanitarian New Deal reforms - what she calls the "Revolution of 1937" 
- constituted a "disaster of epic proportions." Those 1937 decisions included rulings that 
upheld minimum wage laws, unemployment compensation laws, federal guarantees for 
collective bargaining, and the federal social security program. [Minimum wage laws -
West Coast Hotel v. Parrish, 300 U.S. 379 (1937); federal unemployment compensation 
laws - Steward Machine Company v. Davis, 301 U.S. 548 (1937); collective bargaining 
guarantees - Jones and Laughlin Steel v. NLRB, 301 U.S. 1 (1937); federal social security 
system- Helvering v. Davis, 301 U.S. 619 (1937)] A) Were you or anyone else involved 
in her selection and nomination aware of these views before she was nominated? B) Were 
you concerned at all about nominating someone with these views to the D.C. Circuit? If 
so, did you express those concerns to your colleagues or to your superiors? C) The people 
who decided to nominate Justice Brown, and I include you in that group, must have 
considered it in the public interest to have someone with those views on the D.C. Circuit, 
where she would be in a strong position to affect all of those programs. Was that your 
view? D) Why would you want to have someone with those views on the D.C. Circuit? 
E) Do you view the Supreme Court decisions she discussed as "disasters?" 
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26. Justice Brown ruled in a dissenting opinion that any regulation constitutes a regulatory 
"taking" - hence requiring compensation - ifit "benefit[ s] one class of citizens [in that 
case, low income tenants] atthe expense of another [in that case, landlords]." San Remo 
Hotel L.P. v. City and County of San Francisco, 41P.3d87, 126 (2002). Under that 
standard, virtually any law to protect certain citizens, such as environmental, health and 
safety; consumer protection, nursing home reform, or antidiscrimination standards, could 
be challenged. This of course was not just a speech by Justice Brown; it was a dissenting 
opinion a~d a purported interpretation of the law. A) Were you or anyone else involved in 
her selection and nomination aware of these views before she was nominated? B) Were 
you concerned at all about nominating someone with these views to the D.C. Circuit? If 
so, did you express those concerns to your colleagues or to your superiors? C) Did you 
think it was in the public interest to put someone with such views on the DC Circuiit? D) 
Why would you want to have someone with those views on the D.C. Circuit? E) What is 
your own view of the issue? 

27. Justice Brown has made some very radical statements in her opinions, dissents and 
speeches. For each of the statements below, please answer the following questions: A) 
Were you or anyone else involved in her selection and nomination aware of these views 
before she was nominated? B) Were you concerned at all.about nominating someone with 
these views to the D.C. Circuit? If so, did you express those concerns to your colleagues 
or to your superiors? C) Did you think it was in the public interest to put someone with 
such views on the DC Circ'uit? D) Why would you want to have someone with those 
views on the D.C. Circuit?· E) what is your own view of the issue? 

~ "Today's senior citizens blithely cannibalize their grandchildren because they have a 
right to get as much 'free' stuff as the political system permits them to extract...Big 
government is ... [t]he drug of choice for multinational corporations and single moms, for 
regulated industries and rugged Midwestern farmers, and militant senior citizens." 

~ "Some things are apparent. Where government moves in, community retreats, civil 
society disintegrates, and our ability to control our own destiny atrophies. The result is: 
families under siege; war in the streets; unapologetic expropriation of property; the 
precipitous decline of the rule of law; the rapid rise of corruption; the loss of civility and 
the triumph of deceit. The result is a debased, debauched culture which finds moral 
depravity entertaining and virtue contemptible." "A Whiter Shade of Pale," Speech to 
Federalist Society (April 20. 2000)("Federalist speech"). 

~ "[W]e no longer find slavery abhorrent. We embrace it. We demand more. Big 
government is not just the opiate of the masses. It is the opiate. The drug of choice for 
multinational corporations and single moms; for regulated industries and rugged 
Midwestern farmers and militant senior citizens." ''Fifty Ways to Lose Your Freedom," 
Speech to Institute of Justice (Aug. 12, 2000)("IFJ speech"). 

~ "[P]rivate property, already an endangered species in California, is now entirely 
extinct in San Francisco .. .I would find the HCO [San Francisco Residential Hotel Unit 
Conversion and Demolition Ordinance] preempted by the Ellis Act and facially 
unconstitutional. ... Theft is theft even when the government approves of the thievery. 
Turning a democracy into a kleptocracy does not enhance the stature of the thieves;; it only 
diminishes the legitimacy of the government. ... The right to express one's individuality 
and,essential human dignity through the free use of property is just as important as the 

7 



right to do so through speech, the press, or the free exercise ofreligion." [Dissenting 
opinion in San Remo Hotel L.P. v. City and County of San Francisco, 41P.3d87, 120, 
128-9 (Cal. 2002).] 

28. One of the nominees submitted during your tenure, recently given a recess appointment 
after his nomination failed on the Senate floor, is William Pryor. Among many other 
remarkable statements, Mr. Pryor praised as "sublime" and "brilliant" a 2001 Federal 
District Court decision, West Side Mothers v. Havemann, later reversed on appeal, that 
would deny patients a day in court to enforce their right to treatment in accord with 
Federal Medicaid standards - a right that has clearly existed dating back to the earliest 
days of the Medicaid program. That would include, for example, a large proportion of all 
Americans who must now reside in nursing homes. A) Were you or anyone else involved 
in his selection and nomination aware ofthese views before he was nominated? B) Were 
you concerned at all about nominating someone with these views to the Eleventh Circuit? 
If so, did you express those concerns to your colleagues or to your superiors? C) The 
people who decided to nominate Mr. Pryor, and I include you in that group, must have 
considered it in the public interest to have someone w.ith those views on the Eleventh 
Circuit, where he would be in a strong position to affect the law on this program. Vias 
that your view? D) Why would you want to have someone with those views on the 
Eleventh Circuit? E) Do you view the district court decision in West Side Mothers to be 
"sublime" or "brilliant?" 

29. In a July 2000 speech Pryor stated: "I will end with my prayer for the next-administration: 
Please God, no more Souters." Bill Pryor, "The Supreme Court as Guardian of 
Federalism," before the Federalist Society and Heritage Foundation (July 11, 2000). A) 
Were you or anyone else involved in his selection and nomination aware of these views 
before he was nominated? B) Were you concerned at all about nominating someone with 
these views to the Eleventh Circuit? If so, did you express those concerns to your 
colleagues or to your superiors? C) The people who decided to nominate Mr. Pryor, and I 
include you in that group, must have considered it in the public interest to have someone 
with those views on the Eleventh Circuit. Was that your view? D) Why would you want 
to have someone with those views on the Eleventh Circuit? E) Do you agree with Mr. 
Pryor that no more Supreme Court Justices like David Souter should be appointed? If not, 
why not? 

30. Mr. Pryor has criticized the Supreme Court's 7-1 ruling that the denial of admission to 
women by the Virginia Military Institute, a state-supported public university, violated the 
Equal Protection Clause. He said: [t]he Court ruled that the people of Virginia were 
somehow prohibited by the fourteenth amendment from maintaining an all male military 
academy. Even the Chief Justice concurred. Never mind that for more than a century 
after the fourteenth amendment was enacted both the federal government and many state 
governments maintained all male military academies. Never mind that the people of the 
United States did not ratify the Equal Rights Amendment. We now have new rules of 
political correctness for decisionmaking in the egual protection area. Alabama Attorney 
General Bill Pryor, "Federalism and the Court: Do Not Uncork the Champagne Yet," 
Remarks Before the National Federalist Society (Oct. 16, 1997). A) Were you or anyone 
else involved in his selection and nomination aware of these views before he was 
nominated? B) Were you concef11ed at all about nominating someone with these views to 
the Eleventh Circuit? If so, did you express those concerns to your colleagues or to your 
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superiors? C) The people who decided to nominate Mr.Pryor, and I include you in that 
group, must have considered it in the public interest to have someone with those views on 
the Eleventh Circuit, where he would be in a strong position to affect the law on equal 
protection. Was that your view? D) Why would you want to have someone with those 
views on equal protection and equal treatment of women on the Eleventh Circuit? E) Do 
you agree with Mr. Pryor that the Supreme Court's decision in the VMI case represented 
the triumph of political correction over Constitutional principles? 

31. One of the nominees reviewed and seilt to the Senate during your tenure in the White 
House Counsel's office was Carolyn Kuhl. An amicus curiae briefthat Kuhl co-authored 
when she served as Deputy Assistant Attorney General urged the Supreme Court to 
overturn Roe v. Wade, stating that: "the textual, historical and doctrinal basis of that 
decision is so far flawed that this Court should o.verrule it and return the law to the 
condition in which it was before that case was decided." Brief for the United States as 
Amicus Curiae in Support of Appellants, Thornburgh v. American College of 
Obstetricians and Gynecologists, at 10 (July 15, 1985) (LEXIS pagination). The brief also 
asserted that the important principle of stare decisis should not stop the Court from 
overturning Roe. The brief claimed that "[s]tare decisis is a principle of stability. A 
decision as flawed as we believe Roe v. Wade to be becomes a focus of instability, and 
thus is less aptly sheltered by that doctrine from criticism and abandonment." Id. at 10 
(emphasis added). A) Were you or anyone else involved in her selection and nomination. 
aware of these views before she was nominated? B) Were you concerned at all about 
nominating someone with these views to the Ninth Circuit? If so, did you express those 
concerns to your colleagues or to your superiors? C) The people who decided to nominate 
Judge Kuhl, and I include you in that group, must have considered it in the public interest 
to have someone with those views on the Ninth Circuit, where she would be in a strong 
position to affect the law on privacy and reproductive rights. Was that your view? D) 
Why would you want to have someone with those views on the Ninth Circuit? E) Do you 
agree with the views Judge Kuhl expressed in that brief? F) Do you believe Roe v. Wade 
is so flawed that it ought to be overturned? 

32. Mr. Kavanaugh, in your work on judicial nominations .in the White House Counsel's 
Office, I am sure you recall the February 2003 letter from the White House asserting that 
there was no "persuasive support in the history and precedent of judicial appointments" 
for our request for memos written by Mr. Estrada at the Justice Department. I found that 
letter to be completely inconsistent with the level of cooperation shown by other 
administrations toward such requests of Members of this co-equal branch. I also put into 
the Congressional Record excerpts of correspondence between President Reagan's Justice 
Department and the Senate Judiciary Committee demonstrating that the administration 
agreed to share legal memos written by and to Robert Bork and William Rehnquist during 
their judicial nominations-even though they had served for years as judges--and I also 
noted other examples in which legal memos were shared during nominations for lifetime 
or short-term posts, such as Brad Reynolds's nomination. A) Did you ever look at the 
correspondence between the Department of Justice and the Senate in the Bork, Rehnquist, 
Reynolds or other nominations? B) If you did examine that correspondence, then you 
must be aware that past administrations provided the Senate with numerous legal memos 
of nominees while your administration provided not a single one by Mr. Estrada. Even 
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your administration provided the Senate EPW Committee with legal memoranda of 
Jeffrey Olmstead in connection with his short-term appointment. Please explain why the 
legal memos of an attorney in the White House Counsel's Office could be shared with the 
Senate but your administration refused to provide any legal memos by Mr. Estrada. C) We 

·know that legal memos written by Carolyn Kuhl, when she was a legal advisor to ithe 
Attorney General and recommended that Bob Jones University be given tax exempt status 
despite its express policy of racial discrimination, were provided to Congress in the 
aftermath of that failed initiative. Please explain why her legal memos and.those of her 
colleagues at the Justice Department could be shared with Congress but not any of the 
memos of Mr. Estrada. D) I am sure you will cite the letter from former Solicitors 
General. As you know, their policy preference to provide absolute protection to 
deliberations in their former office is not embodied in any statute or in the Constitution 
and, in fact, the disclosure to the Senate of numerous memos written to Robert Bork and 
by ~im in the Solicitor General's Office (as well as other past disclosures) did not chill 
deliberations. As the Supreme Court noted in the Nixon tapes case, it is quite unlikely 
"that advisors will be moved to temper the candor of their remarks by the infrequent 
occasions of disclosure." U.S. v. Nixon, 418 U.S. 683 at 712 (1974); see also Clark v. 
United States, 289 U.S. 1, 16 (1933); McGrain v. Daugherty, 273 U.S. 135 (1927). The 
interest in candid deliberation does not create an absolute pdvilege against disclosure in 
response to a request of Members of a co-equal branch. What can you say to assure the 
Senate that you would give due respect to the prerogatives of the Senate and not just 
continue to favor maximizing this Administration's penchant for secrecy if you were 
confirmed? 

33. Mr. Kavanaugh, you had significant responsibilities on judicial nominations in the White 
House Counsel's Office during much of the same period that Manuel Miranda worked for 
Senate Majority Leader Bill Frist's lead attorney on nominations and when Mr. Miranda 
worked as counsel to Senator Hatch on the Senate Judiciary Committee. You testified that 
duringthe years you worked on judicial nominations you met with Mr. Miranda and 
others on the Republican team "to discuss upcoming hearings or upcoming votes, issues 
related to press interest in nominations or public liaison activities that outside groups were 
interested in." Mr. Miranda has asserted publicly that he took Democratic memos in part 
to find "information aboutwhen confirmation hearings would be held." A) From . 
December 2001 through December 2002, did Mr. Miranda ever tell you when he thought 
Democrats would schedule hearings on the President's judicial nominees in advance of 
the public notice of hearings? B) Did he ever tell members of the White House team 
when he thought hearings would be scheduled or the likely timing of hearings throughout 
the year? C) Did other Republican Senate staffers provide you or your colleagues with 
such information or speculation? D) Did you ever inquire about the source of such 
speculation? How accurate was the speculation? 

34. A) How often did you speak with Mr. Miranda from the Senator Frist became the 
Majority Leader in late 2002 through May 2003, when you became staff secretary to the 
President? B) How often did you receive e-mail communications from him during this 
period? C) How often did you see him at meetings, either on the Hill or at the White 

, House? Please provide the same information for the period December 2001 through 
December 2002. 
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35. You testified that Mr. Miranda did not ever share, reference, or provide you with any 
documents that appeared to you to have been drafted or prepared by Democratic staff 
members of the Senate Judiciary Committee or any information that you believed or were 
led to believe was obtained or derived from Democratic files. A) Did Mr. Miranda ever 
discuss with you what the Democratic strategy on nominations was during the spring of 
2003?. B) Did he suggest to you or to others on your team that Democrats would filibuster 
any of the President's judicial nominees? C) Did you or your team have confidence that 
his speculations were accurate? D) Did you find, perhaps even in retrospect, that his 
intelligence was untoward or dubious? 

36. One of Mr. Miranda's responsibilities.during the period when your responsibilities 
overlapped was managing the Republican strategy during the floor fight on the 
nomination of Miguel Estrada to the court to which you are now nominated. A) Were you 
in daily contact with Mr. Miranda during this period? B) If you were not, which members 
of your team were responsible for or assisted with communications with him about the 
strategy for winning the confirmation of Mr. Estrada? 

37. A) Did Mr. Miranda ever convey to you or any member of the White House staff the 
allegation that Mr. Estrada was being opposed because he was Latino, or similar words? 
B) Did you ever discuss this issue or allegation with Mr. Miranda or any other Senate 
staffer, including Senator McConnell's aide John Abegg, who was mentionedin the SAA 
report as providing at least one of the stolen computer files to Senator Hatch's chie:f 
nominations counsel, Rena Comisac, according to her statement]? C) Did you ever 
discuss this issue or allegation with any Republican senate staffer or Senator? 

38. A) Prior to the Bob Novak column published on February 9, 2003, did you hear that 
Democratic Senators had met in January regarding the decision to filibuster the 
nomination of Miguel Estrada? Mr. Novak has admitted writing a column published that 
day based on computer files that were stolen by others. B) Did you ever discuss the issue 
of Mr. Estrada's nomination.or the filibuster with Mr. Novak? C) Did he ever indicate to 
you that he had a source or had seen a purported Democratic strategy memo on the 
Estrada filibuster? D) Did Mr. Novak ever speak with you or any of your colleagues in 
advance of the date that column was published about the decision to filibuster the Estrada 
nomination? 

39. A) At any time from January 30th until November 14, 2003, did you ever hear that such a 
meeting occurred? B) Prior to November 14, 2003, did you hear that there was a 
computer file about any such meeting? According to reports, Senator Ky l's counsel Joe 
Matal received copies of some of the Democratic computer files from the Wall Street 
Journal on November 14, 2003. C) Were you or anyone .at the White House given copies 
of the purported Democratic computer files on November 14 or November 13 by staff of 
the Wall Street Journal or any other person? 

40. A) Did you or anyone at the White House receive copies of any purported Democratic 
computer file, electronically or in hard copy, prior to November 14, 2003 or at any time 
since then? B) If your answer is "no," how do you lmow that no one on the White House 
staff saw such a memo? Mr. Gonzales wrote a letter in response to a letter of inquiry from 
Senator Leahy stating that the White House would not conduct an internal investigation to 
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determine whether any of the stolen computer files were given to White House aides. C) 
Did you personally conduct any inquiry into whether any attorney or staff member of the 
White House received any of the stolen memos? 

41. A) Please provide a list of the names of every staff member who worked on judicial 
nominations at the White House from December 2001 through December 2003, during the 
period that Mr. Miranda worked at the Senate and was stealing and reading Democ:ratic 
computer files. Also, please indicate who from the Justice Department worked with you 
on nominations during this period. 

42. According to the SAA report, Mr. Miranda directed that Jason Lundell provide computer 
files to the Executive Director of the Committee. for Justice, Sean Rushton. You testified 
that you thought you "met him where the people from the administration and from the 
Senate would speak to outside groups who were supporting the President's nominees, and 
he is a member of a group that supports the President's nominees." A) Please describe 
how you first met Mr. Rushton, how often you have met with him or spoken with him 
about nominations, and how often you have received e-mail communications from him 
about judicial nominations. · 

43. A) How often did you speak or meet with, or receive e-mail communications from, the 
leader of Committee for Justice, C. Boyden Gray, about judicial nominations issues? B) 
How often did you or members of th~ White House nominations team meet with or speak 
with either Mr. Rushton or Mr. Gray during 2003? The Committee for J~stice has been a 
strong defender Mr. Miranda's role in taking Democratic computer files, which is 
understandable I suppose since they received computer files at Mr. Miranda's dire<:tion · 
according to Mr. Lundell. C) Please describe for the Committee any contacts you had 
with Mr. Gray , Mr. Rushton, or Mr. Lundell by phone, by e-mail, or in person during 
your work on judicial nominations. 

44. A) Did you keep a telephone log, appointment book or any other document that makes 
any reference to Mr. Miranda, Mr. Lundell, Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. 
Lundell, Mr. Rushton, Mr. Gray, Mr.. Novak, or Ms. Kay Daly (whose organization 
published some of the purported stolen computer files)? 

45. Mr. Gray and Mr. Rushton's groµp, Committee for Justice, has held fundraisers with 
White House insiders like Karl Rove as well as members of the Bush family, including the 
President's nephew. You testified that you had attended one of their fundraisers but you 
were not sure if you made a donation. A) Which fundraiser or fundraisers of theirs did 
you attend? B) Did you ever donate any money to this organization? C} Have you ever 
attended any other event sponsored or co-sponsored by this organization? Please be 
specific. 

46. During the spring of 2003, the Committee for Justice began an attack ad campaign 
basically accusing Senate Democrats of opposing Mr. Estrada because he is Latino, an 
accusation that seems to be premised on Mr. Miranda's claims. A) Were you involved in 
any way in the creation of that ad or in any discussion about the benefits of any such ad 
campaign? B) Did you preview that ad before it was first aired? C) Did you ever discuss 
that ad, orally or in writing, with Mr. Gray? With Mr. Rushton? With Mr. Miranda? With 

12 



Mr. Abegg? With Mr. Dahl? With Ms. Comisac? Did you ever discuss that ad with any 
other Republican Senate staffer or S.enator? 

47. A) During the spring of 2003 did you ever discuss the nomination of Priscilla Owen of 
Texas with Mr. Miranda? B) Did you ever discuss the Democratic or likely Democratic 
strategy with him on this nomination that was so important to the President, because she's 
from Texas, and to Mr. Rove, who was her state judicial election campaign strategist and 
fundraiser in the 1990s? C) Did you have any meetings with Mr. Miranda about this 
nomination? D) Did you have any e-mail communication about this nominationwith 
him? E) Did you have any telephone conversations with him? F} Who on the White 
House staff was involved in the Owen nomination and floor strategy? G) Did you ever 
discuss, orally or in writing, Senator Kennedy's views on Justice Owen with Mr. Gray? 
With Mr. Rushton? With Mr. Miranda? With Mr. Abegg? With Mr. Dahl? With Ms. 
Comisac? With Mr. Novak? With Mr. Rove? Did you ever discuss this issue with any 
Republican in the Senate? 

48. A) In April 2003, didyou ever speak with any Republican in the Senate or any outside 
group or press about the issue of Democratic filibusters based on "substance as opposed to 
process?" B) Did you hear that or any similar phrase used by Mr. Miranda, Mr. Lundell, 
Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. Rushton, Mr. Gray, or Ms. Daly? 

49. A) Did you work with Mr. Miranda in his role in getting Majority Leader Frist to schedule 
a day of "constitutional debate" on the filibuster in March of 2003, when Vice President 
Cheney presided as President of the Senate? B) Did you discuss with Mr.Miranda, Mr. 
Abegg or any other Republican staffer strategies for overcoming the Democratic fihbuster 
last spring? C) Were any outside organizations present at or involved in those 
discussions? D) Did you or any of your colleagues discuss that issue, orally or in writing, 
with Ms. Comisac or. Mr. Dahl? 

50. A) Were you involved in any way in the decision of Mr. Frist to hire Mr. Miranda as his 
chief aide on judicial nominations? B) Were you asked about whether you thought he 
would do a good job by anyone on his staff? C) Did you recommend him? D) Did Mr. 
Gray, Ms. Daly or any other leader of conservative groups commend Mr. Miranda's work 
on judicial nominations to you? ' 

51. A) In the year 2002, when Mr. Miranda worked on the Judiciary Committee, did you have 
any communication with Mr. Miranda in 2002 about the nomination of Judge Dennis 
Shedd to the Fourth Circuit? B) Who on the White House staff was involved in the Shedd 
nomination, during the Committee consideration and the floor consideration? C) '~ich 
Senate staffers did you or White House staff work with on this nomination? D) Who 
worked on this nomination at the Justice Department? E) Did Mr. Miranda ever mention 
to you his views on the pace of consideration of the Shedd nomination? F) Did you ever 
have any communication, orally or in writing, about this matter with Mr. Miranda, Mr. 

· Lundell, Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. Lundell, Mr. Rushton, Mr. Gray, Mr. 
Novak, or Ms. Daly? G) Did you get any information about when that hearing might be. 
scheduled in advance of the official notice of that hearing? H) Did you ever see any 
proposed questions for Judge Shedd that might be asked by Senate Democrats in advance 
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of that hearing? I) Were you aware prior to Judge Shedd's hearing that there were 
concerns about Judge Shedd's civil rights record? How so? 

52. A) From December 2001 through November 14, 2003, did you ever hear or learn that any 
Republican staffer claimed to have a Democratic mole or source or a "conscience 
stricken" Democrat who was providing Mr. Miranda or any other staffer with information 
about the hearing schedule or Democratic strategy? B) During this period did you ever 
hear a claim that there was a supposed computer glitch or security weakness that aUowed 
Democratic computer files to be spied upon, read, stolen, printed or downloaded, prior to 
November 14, 2003? 

53. A) Did you attend the nomination hearing for Miguel Estrada? B) Did you speak with Mr. 
Miranda, Mr. Lundell, Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. Lundell, Mr. Rushton, 
Mr. Gray, Mr. ·Novak, or Ms. Daly at that hearing or about that hearing? C) Did you get 
any information about when that hearing might be scheduled in advance of the official 
notice of that hearing? D) Who in the White House and at Justice worked on that 
nomination at that stage? E) Did any of them get that information? How do you know? 
F) Did you ever see or hear about any possible questions from Senate Democrats for Mr. 
Estrada that might be asked, in advance of that hearing? 

54. A) Did you attend the first nomination hearing for Priscilla Owen? B) Did you speak with 
Mr. Miranda, Mr. Lundell, Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. Lundell, Mr. 
Rushton, Mr. Gray, Mr. Novak, or Ms. Daly at that hearing or about that hearing? C) Did 
you get any information about when that hearing might be scheduled in advance of the 
official notice of that hearing? D) Did you ever see or hear about any proposed questions 
for Justice Owen that Senate Democrats might ask her in advance of that hearing? 

55. A) Did you attend the nomination hearing for D. Brooks Smith? B) Did you speak with 
Mr. Miranda, Mr. Lundell, Mr. Abegg, Mr. Dahl, Ms. Comisac, Mr. Lundell, Mr. 
Rushton, Mr. Gray, Mr. Novak, or Ms. Daly at that hearing or about that hearing? C) Did 
you get any information about when that hearing might be scheduled in advance of the 
official notice of that hearing? D) 'Did you ever see or hear about any proposed questions 
for Judge· Smith that Senate Democrats might ask him in advance of that hearing? 

56. During the winter of2001 through the spring of2002, did it come to your attention that 
Judge Charles Pickering's nomination was facing difficulty due to his legislative voting 
record on civil rights matters or his connection to the Mississippi Sovereignty 
Commission or his partner Carroll Gartin's ties to that Commisssion? 

57. Mr. Miranda told the Los Angeles Times in a March 4, 2003 story that he believed that 
there was nothing wrong with him accessing the computer files of his opposing counsels 
on nominations and using them to help win what he calls the "judicial nominations war." 
In that story, he also· noted that that trove of Democratic computer files he and Mr. 
Lundell located "was valuable information." In a March 5, 2004 Washington Times story, 
Mr. Miranda he noted that he spied on and read the stolen computer files because he "had 
an obligation to learn everything [he] could possibly learn to defend [his] clients." He 
himself or through one of his proxies shared some of this valuable information with Mr. 
Novak and other coluninists, as one of his primary responsibilities in Frist's office was 
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dealing with the media and outreach to conservative groups and working with the \Vhite 
House, yet you are prepared to state unequivocally that you never saw or heard that Mr. 
Miranda had obtained Democratic computer files prior to his public admissions that he 
had done so? 

58. A) Have you spoken with Mr. Miranda or received any written communication from him 
directly or through a third party about judicial nominations or the improper access of 
Democratic computer files between November 14, 2003 and today? B) Has the.White 
House been approached or lobbied to hire him, as the Senate has? 
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Written Questions from Sen. Richard Durbin 
Nomination of Brett Kavanaugh to the 

U.S. Court of Appeals for the D.C. Circuit 
Senate Judiciary Committee 

May 4, 2004 

1. At your nomination hearing, you discussed your involvement in the judicial 
nomination process when you worked in the White House Counsel's office. You 
indicated that you were involved in both the selection side and the confirmation side, but 
you described only the confirmation side. Please provide details about your role in the 
selection side. What was the nature of your role in selecting judicial nominees for 
President Bush? 

,, 2. For the following judicial nominees, please indicate: (A) whether you recommended 
the nominee for the position to which he or she was nominated, and (B) the nature of 
your involvement in their selection and confirmation: Miguel Estrada, Charles Pickering, 
Priscilla Owen, William Pryor, Carolyn Kuhl, Janice Rogers Brown, William Mye1rs Ill, 
Claude Allen, Terrence Boyle, D. Brooks Smith, Dennis Shedd, Michael McConnell, Jeffrey 
Sutton, John Roberts, Jay Bybee, Timothy Tymkovich, William Haynes, J. Leon Holmes, arid 
Paul Cassell. 

3. When you were helping select judicial nominees for President Bush, did you give 
preference to individuals who were members of the Federalist Society? Did yoU1 
consider membership in the Federalist Society to be a positive factor for a potential 
nominee? Why? 

4 .. In your capacity as Staff Secretary and Assistant to the President, have you worked 
on judicial nominations issues either formally or informally? If so, were you involved in 
the decision to give recess appointments to Charles Pickering and William Pryor? If you 
were, please describe the nature of your involvement and your recommendations. If 
you no longer work on judicial nominations, please indicate the month you stopped 
working on this issue. 

5. You and Justice Janice Rogers Brown were nominated together to the 11th and 12th 
seats on the D.C. Circuit. During the Clinton Administration, some Senate RepU1blicans 
argued that there was no need for these seats to be filled because the workload did not 
warrant it. President Clinton nominated individuals to the 11th and 12th seats but those 
nominees were never given a hearing and vote. There is, no evidence that the workload 
of the D.C. Circuit has increased since that time. In fact, since 1997 the number of 
appeals is down 27%, the number of pending cases is down 28%, and the number of 
written decisions per judge is down 14%. In this Jig ht, do you believe that it is advisable 
to fill these seats today? Was any consideration given by the Bush White House to not 
filling these seats? Please explain. 



6. What role did you play in helping judicial nominees answer written questions 
.submitted by Senators on the Judiciary Committee? Please provide examples.· 

7. You served as a law clerk to Supreme Court Justice Anthony Kennedy. In a 
December 2003 Vanity Fair article, a fellow law .clerk of yours at the Supreme Court 
discussed your attitude about death penalty appeals. He said: "You'd kind of know 
instinctively how he'd come out, no matter what the petition was." What is your 
response to this statement? Without naming specific cases, were there any capital 
punishment cases you worked on in which you recommended that the death penalty not 
be administered? 

· 8. At your hearing, Senator Kennedy asked whether you agreed with the statement 
from the Federalist Society's mission statement that "Law schools and the legal 
profession are currently strongly dominated by a form of orthodox liberal ideology which 
advocates a centralized and uniform society." Please provide a more direct and 
complete answer to the question than the one you gave Senator Kennedy at your 

·· hearing; - · · 

9. One of the stated goals of the Federalist Society is "reordering priorities within the 
legal system to place a premium on individual 'liberty, traditional values, and the rule of 
law." Which priorities do you believe need to be reordered within the legal system of 
America? 

10. During the 2000 presider:itial campaign, President Bush pledged that he would 
appoint "strict constructionists" to the federal judiciary, in the mold of Supreme Court 
Justices Clarence Thomas and Antonin Scalia. 

A. As someone who had significant responsibility at the White House for carrying 
out this mandate, do you believe that President Bush has been successful in 
fulfilling this pledge?. · · 

B. How would you describe the judicial philosophy of Justices Scalia and Thomas? 

C. · How would you describe your own judicial philosophy, and how do you believe it 
is differentfrom or similar to Justices Scalia and Thomas? 

D. Do you consider yourself to be a strict constructionist? Why or why not? 

E. Do you think that the Supreme Court's landmark decisions in Brown v. Board of 
Education, Miranda v. Arizona, Roe v. Wade are consistent with strict 
constructionism? Why or why not? 

11. In the case Rice v. Cayetano, you were the counsel of record in an amicus brief arguing that 
the state of Hawaii violated the Constitution by permitting only Native Hawaiians to vote in 
elections for the Office ofHawaiian Affairs. In a 1999 Wall Street Journal op-ed you wrote 



about Rice v. Cayetano entitled "Are Hawaiians Indians? The Justice Department Thinks 
So," you expressed considerable cynicism about the Clinton Administration's 
justification for filing a brief on behalf of the state of Hawaii. You wrote: "As a matter of 
sheer political calculation, of course, the explanation for Justice's position seems 
evident. Hawaii is a strongly Democratic state, and the politically correct position there 
is to support the state's system of racial separatism. But the Justice Department and its 
Solicitor General are supposed to put law and principle above politics and expediency." 

A. Do you stand by your statement that the Clinton Administration filed a brief 
on behalf of Hawaii because "Hawaii is a strongly Democratic state," and 
that the Clinton Administration took "the politically correct position'" in order 
to "support the state's system of radal separatism"? 

B. Do you believe there are any instances in which the Ashcroft Justice 
Department has failed - in your words - "to put law and principle above 
politics and expediency"? If so, please.provide specific examples. 

12. In your Wall Street Journal op-ed, you wrote that the position of the Clinton 
Administration was "to allow political correctness to trump the Constitution." You also 
wrote: "The Supreme Court ought not be fooled by the Justice Department's simplistic 
and far-reaching effort to convert an ethnic group into an Indian tribe." Justices 
Ginsburg and Stevens were apparently "fooled" by the Justice Department because 
they dissented in this case and largely adopted the Justice Department's position. At 
your nomination hearing, however, you described Justice Ginsburg as "an excellent 
Justice." Do you beli.eve that your Wall Street Journal op-ed was excessively harsh in 
its condemnation of the Clinton Administration and Supreme Court Justices who voted 
for that Administration's position? 

13. One of your clients in Rice v. Cayetano case was the Center for Equal Opportunity, an 
organization that opposes the use of affirmative action .. The organization's mission statement 
refers to affirmative action as "racial preferences" and states: "CEO supports colorblind public 
policies and seeks to block the expansion of racial preferences and to prevent their use 
in employment, education, and voting." 

A. Do you believe that affirmative action constitutes a "racial preference"? 

B. Do you share the desire of your former client to prevent the use of affirmative 
action in the contexts of employment, education, and voting? 

14. In the case Santa Fe Independent School District v. Doe, you wrote an amicus brief 
on behalf of Representatives J.C. Watts and Steve Largent in which you argued that the 
use of loudspeakers for student-led prayers at high school football games did not 
constitute an Establishment Clause violation of the First Amendment. The Supreme 
Court rejected your argument by a vote of 6-3, ruling that the prayer involved both 



perceived and actual endorsement of religion. Do you believe that the Supreme Court 
was wrong in reaching that decision? 

15. Other than the work you performed on behalf of J.C. Watts and Steve Largent in 
Santa Fe Independent School District v. Doe; in defense of a local ordinance that 
granted religious entities an exemption from the county's zoning restrictions; and on 
behalf of the American relatives of Elian Gonzalez, please describe all other pro bono 
legal work that you have performed as an attorney. 

16. You indicate on your Senate questionnaire that you "went to Daland, Florida, in 
November 2000 to participate in legal activities related to the recount." Please describe 
these activities in more detail. 

17. You indicate on your Senate questionnaire that you were the Regional Coordinator 
for Pennsylvania, Maryland, Delaware, and the District of Columbia for a group called 
"Lawyers for Bush Cheney 2000." Please describe your activities as Regional 
Coordinator. 

18. On your Senate questionnaire, you stated: "In 2002, Counsel to the President 
Alberto Gonzales discussed with me a vacancy on t11e U.S. Court of Appeals for the 
Fourth Circuit." Please provide more information about the meaning of that statement. 
Why were you not selected for the Fourth Circuit? Was the opposition of the Maryland 
Senators a factor in your not being selected? 
v 
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b<t".'C ·i1·,dic,at.:d l(", him t Im\ s.irK1.: he, is so ldcmi:fle:d ',','flb tbc \,\rbite. House. he 



=" Jit \-.i ev{ o:f f.,. .. f r. (ionza 1 c:~ ~·refusal tc~ iuveKti gate tbr~ ~ubj,e .. et, p·J;;.a.S(: f;t~~t~ 
1vhet.h.eJ' yc.8r (~xpar:1dcd} a.n~:wer Lb il.i.e question 01J pag:i:: 37 ~~bm:1t wh.:•th~r 
''21riy D·\hcr f\ssoci f.lle \.Vhil1'.l Hous:t: C'.cmry:els ha.::H acc:;:ss'' [(? !lbr;; 1m:tt(:rial s m 
~>:si:1c:· i..s b~~,.:;t::d on y·~L1.r o\'.ll <~Jiinrna1·ive k:now:lec~ge of1v~1al other ·vihite JTouse 
Sf.a.ff k.n.e\V Of On your l.~ck Uf knowi.C";cfg~! C:1f \•;'f'JiH (1Lht~r St:.1 ff k:rH;:\\". 

4. Pl::O::F:,; stale whetber 1\.fr. ;\;Jir-i.nd~ "'""'!ii :;;v('.[ :i1wolv·ed ju a.ny oftbc mfro l cotnns 

or otbcr 1neciings, conier~::r1cc. call.:;, or cc:1n·c1:~alinns io J'.H'E':Jl~re 11.\'.~H'.dt1E:.:::s for 
their he::iring~. Tf =::o, 'Vhi:::!1 cm~s? 

~~- -~)i.:j y·ou e\?er lJ°1(~-..--:t ·\vi lh a nnnJi-nt~e. together ,ov.i'.tb l\<ir. ·]~fj·1::and.a ·t.D 1ir1~~~:~.rre 
the Pt:rm.uJec: to :te.<.;t~i f)' bc!or~: ihcSenaiJ.:; Jrn1ieia:J']' CnmJJJ.l.!tce'? JC :sf:1, 
plc:,ur:: d~:;:;1:ribc: Lb21tprepar;uioro itnd Jvk. k[in1nd2''.s iOlc inll, 

anyone in v-Q lved in prep adng :'.t1ry n0rn.i.n ·~c, v,·b<;:i:.hc.r oral lly or i11 WTit ing, 
;my q u::::si.[ om or :areas of q m::nfo11i!1g that Ile suggest£~c! the Ji o r1;<1inee mi.g:L1't 
be:: '1:.::iked. by ~my rn,e1J,1li.ic::r ·Of lb!;\ Sc:u;;1r;(; Judi c-irn:-y Crn.:irn1 irtee? Af 5-;0, p I :c:as~'. 
oes:c;;J"ibc the cirrnrnslances in·1vhich Lhis (:CC:Uned, ;om! identify encb 
nnr11in¢e :lS t:C• ··.'.'11-:::iS·',: J:Km1in:1lic-n ·!vlJ', \!i.r.,mcfa1'.s [i1J:,!1:e:s~ion vv·as iTUldc:. 

:L Pk<t~·~: 1:lt.·~·:::ri.h~: ;:iuy effort;s you 11J0de. bt.norG or ;1ftcr y~~·nr ~Jc~uiJLg. to re•.rie','" 
the rn1.::ne::ri:'il\ 2ncL inform~~tim1 yoo.1 n:ct!:•nvei'.I Ji·orn )\1fi: .~··li:i'<"Li)d~1, tJ!dx:r \.\·lLite 
House st;ifi: 1.h•::Jush·::~ D~:pa.ru11eoL ~vfr. Grn:t, Jv[r, RusbtuJL i"·:l.s. Dajy·, or 
;myo.i1c c:ist: i:n•inlved ln}udi{:il!.! norninminns, 1·0 dE.,ltnui.w~: 1,vh·~·thei;: a1.rylhi.ng 
thc:y 1n·:.ivid .. :d may have ckri'i-ei:~ frnm lht.'. :::icc~ss•~:n:l D·~·rnocr2tic fik:'i. 

6, Did !'.·fr. [,[in.:nch ever tel I vou . .s1.112Qe.sl . .;:1r lu1u in rnnv 1na1;mr:r· thm h::: bad ,·1 

"source" or "n·1<:"1]e'' .,)~· ( 0 th;r"1ue;m;·;) f obi<.t.ini 1~g j.1{;<'.L:JJ1ihli1:: lin.fo·n1Jai ion frm1! 

1hc Dt:.,rnocraric side"' Did you ever b·=~r r.hcll Llrnre I'.'.% a di:;1Lf~i2~~1ed 
De.m{'1n·::u:k. .:;t::1ff~T m.;ou:iber cff s~ni il;;r SoL1.rce prnvidin~ such iln.i:i::;rmm~on·1 

B. FEl)ER,;\Lf ST SOCIJETY 

Jt1 re:sp<,1i1.s.;: \(! q1.t1.::sbon:; about tbt: heavy 1!.h to1v<tnls Fedcl'a.li:;tSociety mcrnbers on ·tfo~ 
Ad1ninistroitiu:i11'5j[1cJicial iwrn:inaticms, you ch;:..rfit'1(Ti7.,(;"'d ib~: $ocl.~dy a0 '';" gtoup tbaJ 
hri.ngs rtogeU1t~r Lawyers for CC11Jfon::1Kcs and lc:g;~j panels. TlJe Feder:ctl~sr sncier:"' do<';s not 
~cikc a pu<;i ti OD 0 n i3s:t.Jt>::; .. It does HO[ h(!;VC. :;t pkttf<:ii~n:L '' \•'CH.I .said )'(HJ. \Yt:J"e <l Dllem ber 

b,;:c;;11i.sc d lnirs on "co11Jt;rc;ncc:s and paricls" ·.gJien: ;'>IOU cari lr:'..:u11 ;}hour i~~S:LLl:'i and mc.;:·c·· 
:;o Li E![>b!:LLec:. 

j 



No rnasr:;n;tbk: pt:T~0n.cot1!d think tbe SoGk:ty isjus( ameeLingplai::;::: for la··.;.1yers. n~e 
Soc~c:ty's n'.1.;11 \Vebsite is mu.cJ1 rnGre candid than yc)U \.>i·~re;, d(::.sc.nb]ng it as "a group of 
cousCT"ta!~ve5: and lihertrir[ai15 ime:Tested in tbe currr::n~ srt<!t'.': ofche legal urdr:r." The 
Socie1y dio~c:iies, \1

.' irl'H)1.ut '.1ttri bi.niJ1g :it· to mJ}(1J1 ~ .iJi par.ticu] ill;. the:. ''cr.ri.hodox llbenl 
i·foology ,,,vhich acivoca.1:::.s a centi·21Uzcd :·~nd unJ:foJTfl ~.o,:kl'y'' ~tnd i.n p'm:s;ui! {•fits j.!J<}.:!.:s 

has ··created :l C011:S~~rvali~·e 3J1.1l ~iher'.;~r:ian ir1t<~:lle;o;,;i:[1<ltl Jlt:[w·or;k l:hcul e_:.;.:1.ends W ali teVCJS 
.ofibc icgnl con1mun.ll:y." 

If HS;~ j uc!ge, yOLLr op)nioits rm:o:reiy Ji:iJJ01.1.·ed a:nd Lmp'lt:n1c;11;l<::d tJ1~- @Oi'll s; of the Sni;;icny, 
',VC.t'Uld ym1 stili ass:e r~. thnt you \Wlll lei not be '"1 aki ll g a p:.i~ i ti on on i gs11es'' and! n1a:1 
rrnrs11ing ''a pbr:for.rn ''? 

S:inl'.E' res~i-::rnding !(1 the= q1H::$l1on;s on Qhe Republic.an ,;\nom..::.ys (!Ciner;;il .As.sc.x:~atiolJ [sSL1;::::. 
have ym1 rev[e,v·c.d yourr· Tccorl'is and reih:s.t1~:d. your n::co I kc•li 1) ns ;"1S tto yrmt rQ I(; tll 
pr·=P~ff!n.g th,::: rnTn1i.rsi;; . .;; fclr quo:::;tiom; on thal :::ubjc:c!? Please describe your irOk in n1m·c 
1klaiL 

l. \'mi did rirJt ans'sc!· lhe LJ.L[esifom: J •~sknl you 0n pages 134-3 5 of Che 
h::ari11g, Ci'i1JlSCripL 2s to \'/h~Ll, iJ ~uwthing V.'::i~ ,fonc, after the revd ciJk1ns in 

tbc; rnedia abour the:· RAGA lSoSU(:_ PleiL~e do ~;o in fulf.rn)'..'.'. Did vou {.'r 
anyot1e c:le,;e in i!io:' \I/hi lr:-: .H<i11:;e ci·r J°l!.~!~(;.,;; D·::opax~rne:nt cl::t<".:·Ck the: icisue ou 1: 

in more detruiL have J[ unvesr:lg3Led.llfftl1:::r, qlleo;Lion th·c 1'.H'.ln1!i!).tc•':' a.bcmL it, 
or •:lthcr'nj"-e J<:llio'lr ~lp OD i:h.:issuc'! Did any Of)..:Ou clJ1eck 1Ntlh t]w R '.">'C: 
co dtwnnI.nc: \vho had tlke: rccor,.ds on the 11w.Her, lalkto fho~;~ ~11v;;iJvG:d, t•i' 

'~'= 1 ~ 1· r; s.,,, .... ,. t]1."' re 'hi ..... ·,"' 1·~i·:11· 'l:l""ll'';l"J ,· r,,, .. .,,~ ~·; 0 1"r·~ 1-1·1""'-.' ,.')., ·:1 :-1 ':• 'F't"·':'1 ';. l'" l')ff;11;,:J' 1,. 1~,,.-.l' .... ,_ . ..._.._., :c .•. <,. ,, ,'::•.·,':-,.1 .. 1 ,.,a,,,,;.;_"!"·. Lf·l! -'-''-''';)L:.J,_,_. L')l '.LE.Ll_ •.•... L-- .••• ....,. ...... _i;..._•.: ..... 

1\t any t ~me b-:::forc F drrrn:trv 1C·. 2(:it!4. ')i(ffe V\HL ::nvare [hat t·,ifr. J'n'in \'.".as 
being crms1riered i~:-.r « rece~s <'!PJ.l<)j_ntme11!. fc; th·:: I I tb Circun1.':' \\i.;_;;·e you 
<:~-.;~ .. ,·ar1~ r hat tl1t; recess·\~·;•] dch \\fas go ~J1.g to be LLS ed \V.;]s ;;~n l.!1,l:nJ--se~sf qu 

reccs·~ t·· f five hm lnco:;~~ djy:;; ~;1,1 rri:on1vfo1g r: ( h1•c..::·-c.lay hohc!oy 'Ncckencl': 

. \Vet'~ you aware that tht:· appornnrJc1'.1L w~t:o: l0 be maiJe un LJ1€ :-ift(";;J"iX:i\)1'i u·f 

the !.;~;st hll;Slni2:1:i5 '.V~I.'i:: yo;_, :ii\' .. ·;sre. Lhc;t the appui nJr:ncDt 1;v;ls tl:o bt: JJU!Ge .on 
the arternoon .. of l~je ]a_q lrnsines:~: c.by of th..:: r-cee:s~s"I ·\v e:r~ ;tou ,.y·;,v:1ro:::· Lh"1J: 
th·; s-hNic:>\ p1-ii;:r rc-·;;c:s.:; 'U:s".:d f'or .:1'ppoinlmt:nl of ;:m itctidt TIJ j ncig(~ duri.i1~'. 
an i11trz1-c.ession rcc;:::s;,;. '.va.3 :;i r·ecesg: of .3 5 day£;? D [d you c\>;.pr~s~- ;u1 
opisiiorr lG imyonc. <'Ii the \Ybite Hm1se ;]S to llie v:·1!.idity ot ~1dvisablliry of 
rn~~bng sucb ,'!11 t!trprecedenieci <lppoirm·ii·en~? ff si:'.., \Vil.bout a5k[ng \1'lMl 

you:r ilOVtC:G ·;n1s. ~s !here:' any r.::i1sou Vie c;;..rutot <tssu.11lc. U1J.t ynur ad;,•ice 
had. to l1·~1n~ been ·~ilh::'r (ii) iO'i-1i tJ'lE: np1Ninimr::ilt sh(niJ d. be <iJi:erngn~cL cff 
(b'1 :not frilknn:d. 



-; Al -~,,::i-.. 1.r nomirnarion he<Hin·c;. [ ;1sked ·1:vhc:ther vou a.-;si~:teo rn prer:iann_!~ • • •' •' ,. t'- ._I 

V·/y[foun Pryor [C. le>i.t'ify lx:f()i"{ !h.;'. s~'.mlte .iL1dici«uy Comm:itt·t.e_ /\i_ drnt 
time, you iJHiirnte:d that you .rn::1y h.i!.ve pm~tieipated i:n n "lnoot i'.':c)1:i1-t'' 

se::c:.i;1"1 1·0 p1~C:']J<ti.-;;: L\'lr. P;-y-o·r, lnri tlmL yo11 could nol reca!L -!'\fo\'-' ikn y{i 11 

h;:-:vc h<Hl ;:-1ddirio11.al lime to n:-viev· your •.vork .r:1n nmni.n2.riccf.'.IS it1<:1it::Ts, 

plt;as\'.o cl::iiify w·h.c,tb(;.:r y;~iu did in Fac1 p<11ti6pn.!e: in a mc"C)t c0111t 

pr:c:pann! cm of 1\tr. Pryor. 

4_ ;'\s you k:now.,. ~lfLer '~Vi Uiaffl :Pry.;;r "'-'f!S ~:1·>:rn-irmit=d l0< the TJS. Court of 
<\Pi)Gab ibr the Eleventh Circuit, S'-:'\ ex~d r_ncmbe.rs of tJ;c: Seqale ,;~nd fr,c, 
pl.tb!i-c e~.;:pi\:•sg.:;:d c.,:;nc·;;ni aboi::1l ·zAt.1emt:: stme.r11cni.& ih& i\:tr. Pryor kn:i 
made. i11dudi11g his descriptiorn ofJ~or::_:o,;~._Wad~_<Js ~'iiJ.::; '.\Vrn-;;i_ aborn.in~itkrn 
ufcon;;titYili6na! J:;_,yv iJuf.;01:iD· 11isto'r}';'' .Db youag,r(;C\;1,c;itb)\fr. PiyorThaL 
Roe i.._ \\:'_;:ide ii; .a,1 ''i1bomiunfa.rn of co n.stf:lu i;i 011~J ia\1r''? 

5. Tile Cor1.r;tiwtion gan~ ;_he Sen:ue :J co-eq\1:Jl rokhi uppo_n111:ing fed·enil 
JLL(l.ge5 to guar"L111[.x: i'.luit tbc jt1dic.i-<lry Ls :istck:pern:l·enL. and tloe$ _rn:n sirnpiy 
rr:::Jl ec.ring Lhe p o·!iri ca i , .. i <'!\VS -o Li pr1nic.u I ;-q: Pn:s idr,;;:ffl. Tbe:[oea th al 

frd;:;raljL;dgt:'.1 :;hcnJI~ be: iJ1ciqji:-1u1.c;Jll o-f U!C: (>Kher tv..-•:J bnrne:h~'.,: o[ 

go-..'ei~fl11:lt"mt ·is OJH:' l S 01](; (1 f rnK iTl•(i 5'.t important aspects 0 f ffllr dern 0 C.ff1Cy 

As I m1::;-1niom:cl dw-Lng ymn c.on1:mua1io1J beari:n_g,, afa.;:w r:he S11vreme 
Con1t's 5 u-, 4 de~isk:·rJ in B1.i.!:ib ·,-, G;;_i:rc, \Vi l!i a:m Pryor s~raLed 1int 11c had 
'.vantcll the d·ecisio.n Lo be deciclr:xi 5 10 4-_, sr1 ilrnf f'r~~siden1 .Brn;h ''\•,·odd 
]Uve •'i tuH ~:rppr·:z6;;:1ii'>H1 cifthcjudrcim-y· <llld j'.t1d~cial seiccrion, rn -.i:••:-: CHI 

ha 1 (' 1xl DJ{1Jc: appo;11 tnH~:n ts like Justice Som0r_·- Tf <!l! judges k1!l0\\":'d 
~1\.-Lr. Pryor';; vii:\V, U:iG (:OiJ!l>S \Y(111 Id .lK li~dc:· rnQTC J:1m1 Rn lUTlJ of ii).:; 
E':ecurivc bntr1ci1. D<1 ym! bdiev::' tbi s (;; <"n1 ~·1p_p mpni<tli; '\'KV{ l~:n; a 

TilO~nintt'.. to a fed·.;;n1i ccrurt? Do you a~;ree \;.i1J1 i\Jr. Pr1ror'::; vie;'.': about lhe 
rob CJf fo.::ie;r:l _1 t1cLges? 

IJ. LE(!AL E.\1-1ERIEt\fCE AND ROLE IN HJDJClA.L NOMii\!.ATTONS: 

l. [hR1~ing ycmr ~;.1~p·i'il 2 7, 2()(14, u.on:i:in:~l iou hr.;i;ring-, yo<1 t e~c;aified <1b01.i t your 
rolt: in j'udic:iai 1:JOITiJn~uim:1s: cluri ng;tl·1.~: C!Lln:enJ Busb Admi1risir;;1tion iind ~,id'Lcd 

\!mt yon fo·;;.:i:.!:;;cd on "c::;;::rtain c.i rcLNii ·C.OilJH norninciik•ns" mid on mmJ.ine:3S from 
parr.icul ;u- vans{) r~ti"i1:.' cotmuy_ 

a. Pk·n!;e note ;he mo:n th md yea:· •.vb.:;n y-:)l.L fir~;L l.'.>eg~ti:l \"· ow·kin~s m 

ff1c1Llen; n::Lncd to iudi ciol 1101nia1aLi :ms ancl. if ~l ·.;:'.Ju nu lm1Q,~r b;;iv'~ . - . . y . . . . •. - '•" 

airy role iu nuli(ers rc:.bte-d l(;.1:iomin:lti•:.Oi'l~, L.h.; (i;Jl:::; on \V]ucJ1 yo1tr 

invonvemt:nr_ \n 5uc]1' nEticors c1:·.1Js<xL 



\Vi (] 1 r "'E11""'t i 1-1 ······":~1 :-1f 'b'· ;1 ·r1nir£-''l"_,_ ;f·;_•·-· ·l ·'n """·'Jn "11~r.:·"' ~ir· <.: a ·-•h"iv"" .•• i.;;; .• ). ,1,,".'.: -:.·- ._u ....... \.~·- ,1 ~.J-.~ _-· · '""':.:---· l .... :l.Cl,.L· ·t..,.._,_tt ..... "'-"i:z. "~-~ ~· .. ., ~: ~1-·.t~. "':.~-

D[ case des:eribc VffUT r::'.l I~ i1i ile]ec::Liu~ .•. ,.;t~!ti1w, or u.:x,~ommc:ndi11!i!Jbe111 
f(,j- JJ011lfJJ:atif:•n to ·Lhc reder:;!·I ~onns :~f appei~c~; :md pEe~LS•= dcs(:·;:j\'11~: the 
rnlc y(lu p layc;J m (l1~ir prepai-iii.io·n Le.5.(fanoHy or responses to 
\VIi1kn ques~ion.s. 

2. Dnriilg IJH; llc2u·i11g on ~'our 1 iorni.n:Hir)n, l a:;kc;d •:.·h~u -::::":p-~ri<:•1J•~(:. if ::1ny, you 
bay.;:: n1 l~tbiH l:r1,\·.n1ai1crs y·OUL'illici\\·c,r 11otcd Lh;u :·/OU ]td'.'t l.l~Ed several 

go1.•eunlUL:'•!ll po!cii ti:ons' blll did'. 11M idr~:nl:iJy -...vbcth·:~r yon LJa".'l: H!fl)' experience in. 
labor Ja,,._ Pkn:sc uh1rif~1' '.".·i1crhcr vou \V•urk~;d on l;!IlY c·.nc;es orJegal r:ruo(tt''r;<; 

involvingbb<)t' ta\'-' cL1i1.ns, t~ncl if;;(), pJ;;;~sc i.dcmi Cy the:_, case ;_rnd dcsc1~bc Lhe 
n:::iLw0 of yo1_1r v1ork. 

3. ·Pica.:; t:~ describe as1y. teg:;.1 ! ·.e~:pc~ri L'.nee ~~-···) p: [.1~r~,,ie. 1 cr.i ·;:{'.• b>.i mg .the:.·· ~ .. :\.!,F~~ri1:::~:u:i~: '\\·'1 d1 · 
D':.:·~h1' 11· (CJ'''" ,\,'·.t l)l,--:·1 sr· ·1]·~-·-··ci·"-SC;J'•1"IF_. ''!""' Ii' c··:1l !'Yir('rJ<'-'11"'-C von nl'l'i ,, '-!\'•"' ·- .1 .•• ~ ....... •W • - y _ ,.._ • .._, <." 1- ;. ·, <. ........ -<. ·._ ·H • .• .' •-·.:.:.::'·· ....... t- . . -· .. ~ .,.. ' ... ~ _J· .,1~ ., 

irt'-·oh·ing i.IK: End<iri,scr6d Sp(!c[c~: ,o\ct, the: (J:L·,,m Airi'".ct. the $;:;11fo: Drinbng 
\V;'!lt:or i\d OT :•u1 y;1:~.pcc:l of c11virc·1mfr~·m<ti, I <n.v. L11 r1::s.irnndiJ1g to ihi •; guesrion. 
p!t:a~s:::·. id~n~!Jy the cit.Se~ OJ'. legal m ar1 ,~rs (ii'i '.vhic h >"''i WQ:rk~·d, <Ind ;·::ny rn!e 
yon p·layc:d iu dridliiig suhrnf:o;siom or prest'::nt[ng lH~1l argn1.Jnenr•to a eouri on . 
1.hesc: issues: 

4_ '11 !"espons.~ lt"1 ~1 q11c~sti.1'.li'i from S;;-:;1K1fo:-S·~~l!mrni:r d1:1ri.1&g.ihe hem:0.1g ;.)11 your 
11or:ninatinn; you stated th2t:youlleikved ti1;rn }'QU.btid ~!b21jt'.J,Bci n ffumd rn!k{i·r 
f(tT th..: Cotntnil;!t;:<; frir Jusfrc:c~ 0{1 ai kri'si:ow.:: occas•im1. YoLE conld:not nx:;:-1]] 

whdher vrn1 nuide a dn1P1inn ar th~tL l:''·~·ent. lH1t indie8!.cd Llrnt vou ·;1.·'.:rnlci .·l··.;c:k . -· .• • •• - " ' . • -· • • . • • • ·: • _1 ·.' • . • • . 

io t::cm fi rrn t:h is fr1(·-t 

<;. Pfoa.-s c; i ;1JicJL: ','.'J1f;t]1-c-r yci u htvc: c;1·cr nncn.Jcl'i .;1 fl.HKlirai~;e.r Jor rht: 
Con1mi1tcc· k·r .lne;r.icc:·. :·1!ld .iC;l\ ".Vl;.;~11. 1D ;1dcl!qic•11. plea:---;;;· List <my 
corn.rib ut i rnis /Cli:J h<tV i::. urnd c Le~ 1.b:,11 or·g:iin izali·on ;111d ;Niren th c~y , .. <:Te 

rn:lt~~-

b_ Pk'rts.:, .::i::otc· -.•,;hcLht;r :,·m1. l,ia\'t;: aticnd\'.:d .n himirniser .for lbe-Cor1r:irirE1 
f'c:or <FRi.r J1;i1j]ciary, aud-if 1.vhcn_ In~iddiricm, ptease JisL:.:iny 
~(;J'ltdhuLim1:;; you i\i:;·1.:.: ;n.:i1.k to 1hd or;sffnizat!or; anr1 \YI.Jen Uicy we.r·~' 
rn::1dc; .. 

6 



~---

5. Y •Yu ,h;;wc tcs\.i [i.;;-d i.ha.1, a.•; pmt of you~r \)/Ork cmjudici~1l JHY1i1.in2!ior1s,, yo;v 

C:o(}nlinawd '-'··i Lh :ih(~ \;/lii~e Eleit1sr:: P'ri;::;;;s ()ffo::<;;: ,am:l with cutside orguni za-1io1Jis 

regardl_ng :iw rniGc:c:s. .11.s you k:now, Dern ocr~ts "'-'Im tRi g 1:-d concet;'1~. f.ibo\il 

sc.m ::•. c:;.f t[K Adrr1jDi.6trntion 's mos1 >::ont:rn:;,'<)E>~ai i10J.n~ncc;s have bt::en f::ttled · 
anti-Black, mi:ti- LiLLir;,o, :".1mi"Somh::;·1L a.nd ~rn.iti~C:=ifr1n!i 0:'. by :Xi::'ne af these 
ou!.si:J,;; orgsniz:.;:t\~on:~. 

ii-, rn<l )'{Hl pJay ~my rn le ll1 C:riC·Ollff.lfrJ 1'.1.Q C:Gl'.l;:;Gn"afi"'.• e 01'ga11i_za1i OJlS [IJ\jj 

cc•m;:ervali 11e u1edia i11 1h cs~: c:lu::oir;t~;[eeizations<ofSeu2itors ..,~/ho- op110;si=d 
jud1cr1d norn:inee::::? 

b. Do you agree tJiar such ch:118c[t'1~i::;;;rition.~: ai'e U:i18.C•C{;pL1bl2 :urd ti1:lsle;';d~ dK; 

j)tBbLiic attJ~~· u t Ch·:;'. j ~1 d ti;;.i ;:.I rnorninai:ton.-; proccs:i'? 

.::, \.Yb.rt! iJ :Lnylhing did yo11 do to stop HT1.ese V/hi1e Hous•: s:11pported 
'ng;:in:i:;;:.aricms :n1.::f surrogate'; from contirn.tiDg 1.0 ti'.iake. !.h.;'s•~ c:harg.e:;.s') 

!1. C)'f1JEE JSSlJES 

TiK: OGice of the Coun:';el iotbr:.J'r('side11tpt:1ys ;~ru;\jor n•k: i11 dccis~m1-mnJci·11g o..vi11t 
n::~"jle• .. l i;-•. •:(c'c.c~'~ u~ T\:<"·1'..11l'ive Hr•"1-.r~1·· Pi···t•;Ti'l~s ·md inc1·1iiri····~ in~n •fle::·atinr1"' (\f im1·1rnl'l·':r • • •• ~ ~" ,_) "\.• ._,. . •• , \ .• -·; -.~ • • ' .• , .• ·~~. ·' ••.• . .... ~ '.. , •••... " - - - ,. • • • I..'.' - .. •. i.J, • ~. ' -· '·. ,• ' " !- 1- ._._ 

<:c~iv[ties by \\'l1:ite Hou:s•:: sLrlT. J'k·21.~·= pr:cr•,•i:de n det~1ilec\i ;]esc·ttptio:n ofy(llU'. rnle rn 
d'li:osr:• :.:°ldi vi l:i<'·s, ;1.ud ~;p·~··~·i fir,,• ri;:·::;:oo 115;.:;s to Ch c LJl.11":.stfon,s ht•lo\v; ;~nr;,.,,vcri:n g; any '"yes" or 
·'no" quesrion:s \vi Lh ;~ "'yes·' or "n:o" bdt:rre [Jroviding 8D}' cxplm:1mior1 s. lJ :.t1::iy of YGJ\!t" 
;Lr,·1s".v::rs Cts:!· cia:.;5j ii(:cl, pl ~:<1~;.:: 5\'Ji arntG H11e da:s.5ificd pon]on:'C lcr. if.le'. rnaxiinum extcm 
JXJ:>:si b le, and pro vi J.e. a c l;:1.~9:j fie.cl and lEllC·bssiJ!e\~ versi·rYn of :such clfnSl'f<:;;~ :.i. 

/\. C.Jj\ LEA)(. LNV£:snGATTON 

J. D.id you JJ::rve any rok irt ~my ~1t.tivjJy rehtir.i:;:i1Hmy ·.vay ki fhe leak of 

infonnatilon rq:~.:lnBing V;1leri.c PkuT1~'? If so, plens.e det:oLiJ :t':l'll:r r.::llc, 

L Did y-011 p(;1Son;dl;i q LU:Vill:iX1!} ~rnJf" rn1embers or J'C(;l.~i'l'.r•; Tev,i.:ow,, <'.\Y b.::co·me . 
fornil:i~ir o;,·,·ith .;;vidcncc:·r1::fotnng :in m1y•.vny kr.!11i.:; Ullailcr? lf so, pre~lS.,; 
provide []i~·, dett~ius of··.1.=hm you did. 

3. H~n'C ;,·ou t~e~'n CfLWSl iOtk'd by r·IJ,~ S ~)(:(:itd Jlri;J~~e;;qi:o·r. (he~ FB1, or O:lil}C!1~0 else a'bout t:his rnaLicn') 

A 
i: \Nc:.ree,· you invtilved in a.uy intenial im·est'igaiiom \Vil11in1 .th~: b:::ecmivc 

Bnn:1cb .:1s w thi~ i1'1~1Llt:,r? lJ sc;, pk~1s~· pr<!1,1 i1.k ll:io:: d:;!,1;;;;i!s of";vhai you rlid. 



A.; J.: r·csu!l of anythJng y01,;1 did, . .sa:w, :re.ad c1.i ht:.ard, do you ktJO\'.' ·•.vbo th:::: 
pe.rso11(s) ·,v;~.s (wcr.~1) ·,l/Ji;o cmnmrnror•:"loltcd i11for;n:;t1 .. ioi1 m\x1uti\Js. Piame to 

tb~ 1:nc0:li2? lf.so plea;se prw.·idc !he dr:ta:ils of.,1.rbat vou km:wr. 

6, To Hie lx:Et of yuur km.1',\'fc:dgc, win I toffort'.-. ,;veR~ 1m1:dee by your C•:fI:i(C 6r 
any other olTiee .in i!v:~ \Vbi to: l::J.m1::;;-:: 1.0 d~+.::1:111ine ·\Yho d.i sc1osi::d the Pl:arne· 
. j' . " ni..:orrn;m.:)11: 1 

cjj~;covcr the: fact~? \\'11<d otbi.::r step:; cotLkl h;JV(: bct:n rakcn th al were nor 

iakcn? Dud you att::-rnpr. 1 o mke: t.bm:e: ;;;teps~' 

7. Did you p2inic.ip~!re in rthe sc:rccni1.lg ptoc1;;i;S co1Jd11ck:d hy d1;t; Courns:e]'s 
;;:iffi·c·c bcfi::.rt rn;~kri0L· on th.is subject rei]ltCsli:Xl hy t.he Dep3rtm<:~;Jl nf 
Justice 1xere pro\1r1fod r-::. rh:: De;pm\mi;'nL'? Pk.u;:;e de,'icribe 1ba1. process <.mrl 
yi:.:rn role in {Ve\<:i!. 

8, \Vhm step$ do yorn hdi('.YC ~;hould hffl:'t" been .:.>T shfru !d I:,<;; talZC't1 ag;:i,inst 
::!ny011(: h•"'Dh'e.cci in dis·;;-Josin.:: Ure P:J;m1c: irDJ!.rnrniJion'! Do vo"1 Jrnow ,.. .. .._.. . . r' 

'<':'hdh·:::.e q!f11 Sl•:ps h::1ve bc-~.!,1 t~1k·cn ';1 H <: O·,, r·lr~t1se p'0-v i.dc; ifo;: dr;:l;oJ:i.\.s· uf 
•.vf:i8,t St\::ps ha Ye been taken ;md wba1 otber sJep:-; ym1 {i1:'.Jieve should b-.~ 
t:a:hm. 

R BARRTET<:S TO ACCESS TO 9/ I l 11'--!POfZJIAATION 

I. DiJ yciL1 m· :u1yi:.1·t·~ ""'·"' itl _yc•m (.o•ff1ce or, i{; Ui:c: bc~a of:yoLr.r kntJ1,1:kcige_ 
i:::L~ev..-bert- in t:he '.V!ii tc Ho use\ J1 J v c any c,·:mrnct i.n 2:001 or .2 002 '.vi th (a) 
:w1y niernlH:~r or ;;t~·,Jf.::iJ th.: Sc;n•tl·;: Judici;:;cy Comrnirtec, or (b) <:1ny m~.1<or 

Scnalor or Scn<'1lc <;L;;1ff '.Vi ch re:.;pecr w the Com.rn~[r.iec· s ue>:irc 't('.t 

iiivt.s!i g:ile i:::;;u:::$ rc::b;,1.ilg Lo ihc 9/i I '1'.lacks') TLso, please prnvic'lt: de:taiJs 
of'-..vb<u you did arnt 1wirnr you k.11101.'.·. \A,T1ai do yote kn.c)\\' ;i.bolll [J·,~; c:fTnrL;; 
iO deny a;.dhoriz.ai.io11 or forn:ling foJ th<H tL1\'c:~Lig::1tim1? \VJ1;n '>'.'2.S'yous 

role a.ncl LhaJ of yom {1Jiic·e? Jf Y'~'lt:r oUice: Lt::d l!i)lhing to::> do v\rifh that 
m;;iUe11., who il·!mi··lt.:xl it for 1J1e 1.\;'hit:: H(~us;;,~·? 

[)id )'(lU or ;;rnyoric else in vour office c-.r ... 1.0 >'Olff k.1tcn<.0·J.ed,!.~c" else\vl1crc in 
the \;Vl1i i.c Hou:~t: J1cl"·,:,:; ~n:/ :rD k lt1 ih~ dr;.1hl,a !, ,j.:.;tay or i.im.i tatio:u of acce:ss 
ro th'-'.· rmi.l<=Tiais c:ud lrLfo1.m.:1tion n:~qc1esLed by the Joihl. Tr1tsrnjgeucc 
Conr1nrnct:·~, kir UiGiJ im;ctiiry inio 9iL ! as dt;1;cribed in tlK AppencLi:\ ro 
llJL:ir TC::pon? In pan.i(A1lar, did ;1.:0Ll or your office participarn iJ1 cu1y \,v~1y i:n 
tbe d.i;:cci.si on 10 dassth the fad ih;;L ~hcPrt::-s,ick,1ni ha<l 1cccived the PJ)f3 
1.farecl .<:"i.u3llisC tL :ZO(l l? If e:i1.tle:r.:::mc;:·1~'1.::1 ]; yes, plea~ . .::: provide detcrLl:s:.oT 
'V[l:'>' \!"'"'' ]c1·1n\'1·'.'-lllfl ''"j·ni '-'''l!LI d;[L ~ ...... ~ ... .'-t 1.i \,, ... ~ ... ·~. li:.{'I.._) ..._.. J .• 



·~ Did y1JU f;r: Y•HIJ 1;.(fic·;:; bw·;:;; <L rnlE (<'J) Ln frm:m;ihling or irnpkrnenting tbe. 
\;\·llit.e House {1ppu~~tion kl th;~: e'i[ :11~.J~BLui'iit'.J:H of the 9/11 Cornmis~;]rn1 
ln:for.e SeptetJJt}~;r 200:2. (b) in negoiiaring Lbe deir;tis of the k~g1-sistiOi1 

.• ' ' . · 1 r . . . . I ' i I i1r~' est::mLisL\1 ng In•:: '-.Ofi'<ml'.laor.l" s mam1ai:t: nno sr111c.ru;t:. o·nce: t·1e 1·.· .:iJte 

House agreed r.o .;::st;tbli$brn·crn, or (c) JD consi.deriJJf;, d.;t(~•l"i.11.inLng, ;;ind 
11cgoti~h11g \Vtlth regard 1;.;, Ui1,;'. \Vh.i:ta; Hou~e 1\~Spo:n8e:no rc:qtt:~~:)t;; from. Ll1.~ 

Cornmi~:sio;n iJ::ir m~1~enal~ .. i11krvie'..1i.3 and infnrm~1~iot1? Pl<;a;;:;;'. d~;s1.:ribe 
}'·)LlT O\'/J.1 rol::: in lle.1·.l;.il1 

4. \V;;rc you iin ;my way rosp.:.msibie .for r.b:e \Vbfrte Ifou.se:.~!m2iaH:ans \bm ii 
.,..,'<us iJ:t.1]Wrrni•;sihlc: tlJJ' J\1!!; .. R! co;;'. l'C· l:(,:)!t f:r· ;~rnlfor \be \Vhiti.:.~}fouse to 
n~Jca.s.;:: the August 6, 2001 PUB? lf:so, pk'8Se d·~scrih·C youY m!e in d;:,trdl 

). Do you 5c:e m1~,1 ni::::m1ingfol dininctions: lxt\\'ecn Pre.s:idc:.111: J'ord 's p Lt.bhc 
tx~stir~1011y before- a Hot:1SG .suh~:mnmiik:i:: i11 '197A <:U~d Pre~5tden1 Bmh'~ 
appcanrn:c::-: befc1rc U1«' 9/i l Curn1ir1i·~sic:in 'IVH1jch .iu!;tlf\· itis r~'fusr:I to tes tdj 
in 1111hllc:? 
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Presidential Documents 

·. Executive·Order fa233 of November 1, 2001 
. . . 

Further Implementation of the Presidential Records Act .. 
: · ... 

By the authority· vested, in me as President by the Constitution and the 
laws of the United States of America, and in order to establish policies 
and procedures implernenting section 2204 of title 44 of the. United· States 
Cbde with respect to constitutionally based privileges, includiilg those that 
apply to Presidential record.s ref1ecting military, diplomatic:;, or national secu~ 
rity secrets; Presidential communications; legal advice, legal work, or the 
deliberative processes of the President and the President's advisors, and · 
to _do so in a manner. consistent with. the Supreme Court's decisions in 
Nixon v. Administrator of General Services; 433 U.S. 425 (197:7), arid other 
cases, it is hereby orderedas follows: · 

~ectionl. Defi_nit.ions; 
For purposes of this order: 

(a) "Archivist" refers to the Archivist of the United States or lhis d13signe~ . 
. - (b) ;,Presidential:records"'refers t~ those documentarymaterials maintained 
by the Nat.ional Archives and Records Administration pursuant to the Presi-
dential Records Ad, 44 US.C. 2201-2207. · 

(c) ':FotiI,J.er President'' ~efer~ to the former President during whose term 
or terms of office particular Presidential records were created. 
Sec. 2. Copstitutional apd Legal Background. 

(a) For a period not to .exceed 12 years_ after the conclusion of a'Presidency, 
the Archivist administers records in. accordance with the limitations on 
access imposed by. sectioI)- 2204 of title 44. After expiration of that period, 
sectio'n 2204(c) of title' 44 directs that the Archivist administer' Presidential 
records in accordance with section 552 of title 5, the Freedom of Information 
Act, indudi~g by withholding, as appropriate, records subject to exemptions 
(b)(l), (b)(2), -.(b)(3); (b)(4), (b)(6}, (b)(7), (b)(8), and (b)(9) of sectio.n 552. 

·Section 2204(c)(1) of. title 44 provides that exeniption (b)(5) of section 552 -
is not available to the Archivist as a basis for. withholding records, but· 
sectipn 2204(c)(2) recognizes. that the former President o;r the incumbent 
:President may· ~ssert any constitutionally .based privileges, including· those 
ordinarily encompassed within exemption (b)(5) of sectioil 552:. The Presi
dent's· constitutionally based privileges. subsume privileges for records that 
reflect:· military, diplomatic, or· national security secrets (the state secrets 
priyilege); ·comrnunicatioils of the President or his advisors (the presidential 

. communications. privilege); legal advice or legal work (the attorney-client 
or attorney work prpduct,privileges); and the deliberative processes of the 
President,or .his advisors J the- deliberati ~e process privilege). 

(b) fo Nixon. v. Administrator of General Services, the Supreme Court set 
forth the constitufional basis for the President's privileges for confidential 

.··communications: "Unless [the President] can give his advisers some assur
ance of confidentiality, a President could not expect to receive the. full 
and frank submissions of f(l.cts and opinions upon which effective discharge 
of his duties depends." 433 U.S. at 448-49. The Court cited the precedent 
of the Constitutional Convention; the records of which were "sealed for 
more than 30 years after the Conv~ntion." Id. at 4_47 n:1i. Based on those 
precedents and principles, the. Court ruled that constitl1tionally basec;i privi
leges available to a President "survive[] the individual President's tenure." Id. 
at 449. The Court also held· that a former. President, .. although no 'longer· 
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a Government official, may assert constitutionally based privileges with re-
. spect to hfs Adm'inistration's Presidential records, and expressly rejected 
the argument that.· "only ari incumbent President can assert lthe privilege 
of the Presidency." Id. at 448. · · 

(c) The Supreme· Cqurt has held that a party seeking to overcome the 
constitutionally based privileges that. apply' to Presidential· records must 
establish at least a "demonstrated, specific need" for particular records, 
a .standard that turns on the nature of the !'proceeding and the importance .. · 

··bf the infoimatiqn tci that proceeding. See ·United States v. 'Nixon, .4;t8 · 
U.S. 683, 713 (1974). Notwithstanding the constitutionally based privileges 
that apply to Presidential records, many former Presidents have authorized . 
access, aftenvh.at they Considered an appropriate period of. repose, to those 
records or categories of records. (including otherwise privileged records) 
to which the former Presidents or their representatives in their discretion 
decided to. authorize. access.· See Nixon y. Administrator of Genetal Services; 
433 U.S; at 450-51. . . ·. 

S.ec. 3. Procedure for Ag!fiinistering Privileged Presidential Records. 

Consistent vyith :the requirements of the Constitution and the Presidential 
Records ACt, the Archivist shall administer Presidential records under section 
·2204(c)of title44 in the following manner: . . 

· (~)At an appropriate time after th,e Archivist ~eceiv~s a request fo~ access 
to Presidential records under section 2204(c)(1), the Archivist shall provide 

·notice td 'the former· President aricl the incumbent President and, as· soon 
a:s practicable, shall provide the former President and the incumbent Presi

. dent c;opies .. of any records that the former President and the incumbent 
'Presidenf~eque~Uo revie\.v. . .. 

(b) Afterreceivi~g the rec;ords he requests, the formerPresident shall review 
those records as expeditiously as possible, and for no longer than 90. days 

·· fo,r, requests thaHlte not unduly burdensome. The Archivist shall not permit 
a:ccess to the records by a requester during this period of review or when 
requested by the former President to extend the. time for review, ' 

. . ,.;-· ·, .'-' .' :.· ,, ... 

·· (c) Aft!:lr' revie\-J of the ;eco~ds in question, or of any other potentially 
privileged records reviewed by the former President, the former President 
.shall indicate. to tpe Archivist whether the Janner President requests with- ... 
holding ofor authorizes.access to any privileged records. 

(d) Concurrent w.ith or. after the former· President's re.view of the records, 
the incqmbent ·President or his designee may also review the recor.ds in 
question, or may utilize whatever other procedures the incumbent President 
deems. appropriate to decide whether to concur in . the former President's · 
decisionto requestwithholding of or aut):rorize acce,ss tot.he reco~ds. 

(1) Wh~n th.e former President has requested withholding of the records: 

(i) If ··u~der the standard .set forth in section 4 below, the incu1Ilbent 
President concurs in the former .President's decision to request . 
withholding of ri;icords as privileged, the incumbent President s,hall 
.so inform the former President and the Archivist. The' Archivist 
shall not per~it access t(j those records by a requester unless and 
until the incumbent President advises the Archivist that the former 
President arid the. incumb.ent President agree to authorize access to 
the records or until so ordered. by a final and nonappealable court 
order. · · · 

._.; 
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(ii) · I.f underthe standard set forth in section 4 below, the incumbent 
President d~es not cbncur in the former President's decision to re~ 
quest . \.vithh:qkling of the records a~ privileged, the incumbent 
President shall so ·inform the former President. and the Archivist 

. Becati.se the former President independently retains the right to as" 
· sert constitutionally based privileges, the Archivist shall not permit 
access to the records by a requester unless and until the incumbent 
President advises the Archivist that the former President and the 
incumbent Piesident i:lgree to author.ize access to the records or 
until sb ordered: by a .final and non~ppealable court order. 

.(2) Whe11 .the for~er PrE)sident h~s authorized access to the records: . 
_:·· .. -, .. : . .·· - .: 

(i) If under the standard set. forth in section 4 below, the incumbe11t 
President concurs .in the former President's decision to authorize 
access to the records, . the Archiv:ist shall permit access to the · 
records. by the requester. ' 

(ii) If under the standard set forth in section 4 below, the incumbent 
President does nbt concur in the former President's decision to au
.thorize access to the records, the incumbent President inay inde-

. pendently order the Archivist to withhold privileged records. In 
that instari¢E:J, the Archivist shall not permit access tp th.e r.ecord.s 
by a requtister unless and until. the incumbent President advises 
the Archivist 'that the former President and the incumbent Presi
dent agteei to authorize access to . the records oi untn so ordered 
by a final and: nonappealable. court order. 

Sec. 4. Concurrence by Incµmbent President. 
. ' 

Absent compelling circumstances, the incumbent President will concur in .. 
the privilege decision of the. former President in response to a request 
for access under section .2204(c)(1). When the incumbent President concurs 
in the decision 6f the former President ·to request withholding of records 

.·within the scope of·a constitutional[y based privilege, the incumbe11t Presi~· · 
dent will support that privilege claim in any forum in whieh the privilege 
claim is challenged, · ' 

· · .' ~ec. 5. Inr::umbent President's Right to Obtain Access. 

This order does. not expand or limit the incumbent President.'s right to 
obtain access to the records of a former President pursuant to section 
2205(2)(B). .. 

Set. 6. Rlghtof Congre~s and(:ourts to. Obtain Access. 
' .. ·.· ._ . ' ·. - ' . 

This order does not expand or iirnitthe rights ofa court, House·of Congress, 
or authorized committee or subcommittee of Congress to obtain access to 
the records of a former President pursuant to section 2205(2)(A)' or section 
2205(2)(CJ. With resped to such requests, the former President shall review 
the records il} .question and, within 21 days of receiving notice from the 
Archivist, .ih.dicate to the Arch.ivist his decision wit.h respect to any privilege. 
The incumbent President shalLindica:te .his decision with respect to any 
privilege within 21 days• after; the. former President• has indicated .his decision. 
Thqse periods may .be extended bythe former President or the incumberit , 
President for requests that are burdensome. The Archivist shall not permit 
access to the records unless . and . until the incumbent President advises 
the Archivist that the former President and the incumbent President agree 
to authorize access to the records or until so ordered by a final and nonappeal-
able court order. · · · · 

.Sec. 7. No Effett on Right to Withhold Records . 

. This order does not limit the former President's or. the incumberit President's 

.. right to withhold records OJ.'.l any ground supplied by the Constitution, statute,' ' 
or regulation. · ·•· 

Sec~ 8. Withholding of Privileged Records During 12-Year Period. 
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In the periqd not to exc.eed 12 years afi:et the· conclusion of a Presidency. 
duririgwhich s.ection 2204(a) and section 2204(b) of title 44 apply, a former 
President or the incumbent President may request withholding of any privi
leged records not already . protected ·from disclosure ur:ider section . 2204. 
If the former President or the incumbent President so requests, the Archivist· 
shall. not permit._ access. to any.· such· privileged records unless and until 
the incumbent President advises the· Archivist that the former President 

.. and the incumbent President agree to authorize access to the records or 
until so ordered by a fi1,1al and. nonappealable cou.rt order. 

. . 

. Sec. 9. Establishment of Procedures. 

This order is .not intended to indicate whe.ther and .under what circums.tances 
a former President should assert or waive ariy privilege. The order is iriterided 
to establish procedures for foriner and incumbent Presidents to make privilege 
determinations: · 

Sec. 10. Designation ofRepresentative. 

The former President may designate a representative (or series or· group 
of alternative representatives, as the former President in his discretion may 
determine) to act on his behalf for. purposes of the Presi.dential Records 
Act and this order. Upon the de(lth or disability of a formiff .President, 
the former. President's designated representative shall act on his behalf for 
purposes of the. Act and this order 1 induding with respect to the assert.ion 
of constitutionally based. privileges. In the absence of any designated rep-

. resentative after the former President's death or disability, the family of 
the former President may designate a representative (or series or group 
of altei;n(lti.ve representatives, as they in their discre tion may determine) 
to act. on the former Pr,esident's behalf for purposes of the Act and this 
orc:ler,including with respect to.the .(l·ssertion of constitutionally based privi'-

Jeges. · · · · · · · 

. Sec. 11. ~ice Pr~sidentiq{Records. . . ·... .... . . .. · 
·. (a) Pursuant to section 2207 of title 44 of the United States Code, the 

Presidential Records Act,.Cipplies to the executive records of the Vice Presi
dent'. Subject to subsections' (b) and (c), this order shall also apply with 
respect to any such records that are subject to any constitution(llly· based 

·privilege that the former Vice Presi.dent .may be entitled to invoke, but 
in the adI1linistr.ation cif this order with respect to such records, references ' 
in this order tci a former President shall be deemed also to be references 

·to the relevant former Vice President. . 

(b) Subsection (a) shall not., be deemed to authorize. a Vice President or 
former Vic.e President to. invoke any c;onstitutional privilege of a President 
or former President except as authorized by that President or forrnet Presi-
de~. · · . . 

(c) Nothing in this section: shall be 'constnied to grant, limit; or otherwise 
affect any privilege of a President, Vice President, former President, or 
former Vice president. · 

Sec. 12. Judicial Reviei:y. 

This o,rder is intended to .improve .the internal management of the executive 
branch and is riot intended to create any right or benefit, substantive or 
procedural, enforCeable at law by a party, other than a former President 
or his designated :representative, against the U.nited States, its agencies,. 
its .officers, or any person. 
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Sec. 13. Revocation'.· 

Executive .Order 12667dfJanuary 18, 1989, is revoked. 

THE WHITE.HOUSE, 
November 1;·2aoi. · 
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Report of People For the American Way in OppositiOn to the Confirmation of. 
· Brett M .. Kavanaugh to the United States Court of Appeals for the D.C. Circuit 

Introduction 

President Bush'snominatior{ of Starr Report co~author Brett Kavanaugh.to t}ie .· 
,U.S. Court of Appeals fortheD:C .. Circu\t has createdl significant controversy. The New 

. York Times has termed the nomination part of the Administration's '.'further effort to 
remake the federalcourts in its own ideological image.'"1 The Washington PQst 

, commeritedthat the nomination would "()nly illflame further the politiCs of corifim'lation · ... , 
to one of the country's h'i'ghest"quality.<:;ourts~"2 ., 

. . ' . . ~·. 

'· ·,_' 

. In fact, the D.·.C:>Circuit .has hot c.mly s¢~~maµy high quality jurists appointed to 
it, but it ~s also widely recognized f6r its uniquely im,p9J:1antrole in reviewing federal . , 
agency action. Congress has giventhe court exclusiV\;!jilrisdiction to review·some agency 
conduct, such as impqrtant Federal Communications Commission and environmental ... 
matters, and the D.C. Circuit is often the last word on federal agency actions, since the ··. 
Supreme Court reviews so few lower.court decisions . 

. Kavanaugh's refatlve inexperience and record, however, including his 
extraordinary dedication to partisan priorities, make him a particularly inappropriate. 
choice for this critically important court. A 1990 graduate of Yale Law School, Mr. 
Kavanaugh's legal resume is thin at best. When asked in the Senate Judiciary 
Committee's questionnaire to ~tate the rtutilberof cases he has tried to verdict or·· 
judgement, he replied "[n]one, as I have not been .a trial lawyei."3 In the same · , 

",',.' 

questionnaire, whenasked to nam\;! his fen most significant litigated matters, Kavanaugh 
was apparently hard pressed to, fill out the lis( citing a number of cases in which he made , ·', 
no courtroom appearance at all anq only suqmitted.l:>riefs, including two cases in which 
he authored only the friend-of-the~court brief pf someone who was not even. a party to the 

.· · litigation. Kavanaugh ifnot a prolific legaLsi:;holar either, with only two law journal 
publicatiens to his credit.4 . .. : .· ..••. · ,' > . • ... .. · · ·· ..... ·,· 

This stands in' m'arked coritrast to the [). c. Circuit j~dges previous I y appointed by 
presidents of both parties. Ofthe22judges appointed to the .D.C Circuit since the Nixon 
administration, only 01~e ~·Kenneth. Starr - had_ less legal experiern;:e at the time of his 
appointment thanKavanaugh, Anlimber had pre.viously beenjudges, high-ranking _· 

1 Editorial, More C~rtservatives for the Courts,New, Yofk Times, July 29: 2003. 
2 Editorial; Fueling the Fire; Washington Post, Aug. l, 2003. 
3 Answers to Senate Judiciary Committee Question l7(c )(4).. , .. 
4 Id. at Questions 18, 12. Orie ofhis law journal publications is a st.udent note arguing that defendants must· 
be present at, and allowed to offer a rebuttal during, Batson hearings (hearings held to determine whether 
the prosecution improperly removed members from the jury pool because of their race). Brett Kavanaugh, 
Defense Presence and. Participation: A Procedural Minimurri'forBatson v. Kentucky Hearings, 99 Ya.le L'.J. 
187, Oct. 1989. The other publication is an article examining the Independent Counsel law. Brett 
Kavanaugh, The President and the Independent Counsel, 86 Gep. LJ. 2133, July1998. Other than judicial 
clerkships and work for Kenneth Starr and the Bush White Hoiise, Kavanaugh's questionnaire states that 
his experience consists ofone year at the Sohcitor General's Office and approximately four years afthe' law 
firm of Kirkland & Ellis, Allswer.s'to Senate Judiciary Questions 6, 17. 

' ' ,. ,., ' ' 
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. Justice Department attorneys, and disting~ishedprofess~rs. • Kavanaugh's resume simply 
· ·pales by co~parison. 

. . , 

. ' 

Furthermore, most of Kavan~ugh's,n~latively brieflegal career has consisted , 
largely of partisan political aetivities that militate'strongly against his confirmation to the 
D.C. Circuit. In particular, Kavanaugh has spentrp.ost <;>f,his legal c_areerin Kenneth 
Starr's Office of the' Independent Counsel or iri the Office of the WpiteHouse Counsel in. 
the,current Bush Administration where he helped direct theAdministration's effort to 
pack the courts with.extr~meright-wing nomin~es.' Kavanaugh was responsible for 
drafting Starr's articles Of impeachment against President Clinton, which were widely · 
cri.ticized as "strain[ing] credulity''~ arid being qased on "shakyallegations~"6 and later 
defended even the most questionable co~duct by Starr. In the White House Counsel's · 
Office, Kavanaugh has had majon;esponsibility forselecting and "marshalling the fleet"7 

·of far-right appellate judicialriominees ,l:ry th.e Bush Administration, and for seeking to 
expand unilateral presidential privilege and secrecy, despite his contrary efforts under 
Ken.neth Starr to defeat such claims of privilege. Iri.deed, a presidential order that 
reportedly resulted from Kavanaugh' s efforts on beha]f of the Bush Administration was 
described by one pr6minent historian as "a victory fofsectecy in government" that was · 
"so total that it would make Nixonjealqus in his grave."8 

. 

As more th~n 200 law professors wrot~ to 'the Senat~ Judiciary Committee in Jul)' 
2001, no federal judicia1 nominee. is presumptively entitled tp confirmation. 9 Because 

· · federal judicial appointments are for life and. significantly affect the rights ·of all · 
. Americans, and because of the Senate's. co-equal role witht}ie President in the 
confirmation process, nominees must demqnstrate.tha(they·meet the appropriate criteria. 

· These include.not only an "exemplary record in the law" and an "open mind to decision-
.' making," but also a ''commitment to protecting the rights of ordinary Americans" arid a · 

"record of commitment to thep~ogress made on civil rights, women's rights, and 
individual liberties."10 Based on these criteria, as discussed below; Kavanal1gh's . 
confirmation to a lifetime positio11 on the critical Court ofAppealsfor theD.C. Circuit 

. should b.e rejected. , · 

Choosing JudicialNon,iine«;s 

5 Glenn K Simpson, Starr's Report Makes Powerful Case·_ but for what?, Wall Street Journal, Sept. 14, 
1998(hereinafter Simpson);, . ·· · , .· .. · · .·. ··· ·. · ,· 

·
6 Stephen Hedges and Ken Armstrong, Starr's .Case Uni due arid Ha:rdly Airtight; Chicago Tribu~e, Sept. 

·. 13, 1998 (hereinafter Hedges). · . . · .· • ·.. · .. 
7 . ' . . . ·' . ' ' . '. . . . . . 

· Neil A. Lewis, Bush Selects.Two for Bench; AddirigFtiel to Senate Fire, New York Times, July 26, 2003 
(hereinafter Lewis). · · · . 

· 
8 Carl M-:Cannon, For the Record;Natiimal Journal; Jan:, 12, 2002.(hereinaftet Cannon) (quoting Hugh 
Graham): Kavanaugh was also a regionalcoordinator for Lawyers for J3ush /Cheney in 2000, went to ' 

· Florida after the 2000 electionfdr Bush I Cheney "to participate in legal actjvities related to the recount, 
"and has been art active member of the Federalist Societf'.' Answers to Senate Judiciary Committee 
Questions II6, 6, 9, 10. ' · · ·· . 
9 .· . . . . . ' 

· See Law Professors' Letter.. of July B, 2001 (available from People For the American Way). 
IO Id.' .. , .. . '' '. . .• .. · <' ' , " . "' . . ' . . 
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Kavanaugh has been "deeply involved"· in one of the most controversial 
undertakings of the current Administration: the selection of the presidenf.s judicial 
nominees. This is, in KavaI1augh'swords;·"oneof[the president's] most important 
responsibilities.;' 12 As Associate 'Counsel to the President from 2001 - 2003, Kavanaugh 
served directlyunder White I-J~n.1se Cm.~nselAlberto Gonzalez as qis "main deputy on the 

.. ·. subject" ~fjudicial nominees. i3 This position eatl1ed Kavanaugh Il1embership in the ·. 
·Administration's critical JudiciaLSeiection Cmnmitteera joint enterprise between White 
House staff and the Justice Departmeht's Office of L~gal Policy, chaired by Gonzalez, 
which has been responsible for the selection of judicial nominees: 14 Kavanaugh has thus 
played a key role in Adniirtistration effo:rts at "remaking the.judiciary" to. "place on the 
bench those who share the president's judiCial philosophy."15 

. 

.Kavanaugh has rep~rtedly "been responsible .for marshaling the fleet of largely· 
. conservative judicial nominees the president has sent .to the Senate,"16 and a look at the 
; candidates Kavanaugh has helped Select and supportforlifetime appointments to the 

. federal judiciary speaks volumes about:his own legal philosophy and interest in seeing' 
the American judiciary remade'in. a right:-wing"'ideological image." According to several 
accounts, Kavanaugh personally "coonlinated"'the Administration's nominations of . 
Priscilla Owen to the Fifth Circuit and Miguel Estrada.to the D.C Circuit. 17 Priscill~ · 
bwen' s pomination continues. to be. blocked because' her record a,s a far rightj udicial 
activist is so.extreme that even White House Counsel Alberto Gonzalez once accused her 

. and her dis~enting colleagues ofeommitting "an unco111sciomible act of judicial < 

...•. activism." 18 Widely termed a f'stealth candidate;'.' Estrada's nomination Was withdrawn 
after an extended filibU.ster. 19 · · · · ·· · . 

- . 

On~ of the most cpntroversialaspects ofthe Estrada to~firmation· battle, which 
directly contributed to the failure of the nomination, was Estrada's persistent refusal to 

· answer questions concerning hisjurisprudential Views or phiiosophy. ' ~ecall.se Estradla 
had a limited ''paper trail" and the Department ofJustice refused to release any legal 

. memoranda he wrote while serving in the Department,a particularly important way for.· 
· Senators to learn importantiI1formatiOn about his jurisprudential views was by directly 

11 Sheldon Goldman, W. Bush Remaki~g the Judiciary: Like Father Like Son?, Judicature at p. 284, May-
June, 2003 (hereinafter Goldmim). ' • <· . · · , · 
12 Id.. . . . .. ·. ·. . .. 

.... 
13 Jeffrey Toobin~ Advice a~d Dissent,The Ne~ Yorket,May 26, 2003 (Kavanaugh was the "main deputy" . 

·to 'Alberto Gonzalez who "control[s]" t!i'eriominatioi·pfocessinthe Bush White House). In July 2003; · 
Kavanaugh left the White House Counsel's office and became.Assistant to the President.and Staff 
·Secretary. 

· · ·
14 Goldman 
15 ' . 

, Id. at 782. 
' 16 . , 

.. Lewis. . . . , .. . . , .. ·. . . 
J? Dana Milbank, Whitewater Lawyer Turns Propo11:ent of:Presidential Power, Washington Post, Oct 15, 
2002 (hereinafter "Milballk"); Jack N~wfield; More Bad Judges, The Nation, Jan.' 26, 2004 {hereinafter , 
Newfield) (Kavanaugh "coordinated;~ the Estrada and.Owen nominations). · •· . . · 

. .
18 See People For the American Way; Why the Senate Judiciacy Committee Was Right to Rejectthe 

··. Confirmation of Priscilla Owen to the United States Court of Appeals for the Fifth Circuit, Jan. 23, 2003. 
19 Dana Bash, Judicial Nominee· Estrada Withdraws His Namej CNN, Sept 4,2003, available at 
http://www.cnn.com/2003/LAW/09/04/estrada.judgeship/index.html; Jonathan Groner, Estrada - Just One 
Vote Away?, Legal Timi;s, Sept 30, 2002 (h~r~ihafterOroner), .·· 

- . •' ., . ,'·.· ·.·· .. , . ., .. •'' .·' '. ···. :' 
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· questioning Estrada du~irig his Senate.Jiidiciary Conimittee:hearing. Estrada's refusalto 
· ·answer a number of their questions m<ide it impossible for committee members to learn 

enough ·about Estrada to.responsibly carry <;mt their cOnstitutionallymandated duty to · 
give "advice. and consent" to the President's judicial nominees. Disturbingly, one report 
inciicates that Estrada refused 'to answer these qµestion.s at the directadvice of the . " 

.•. :Administration, 20 suggesting a deliberate effort to sub~ert the Senate's co.,equal role in 
the nomination process, ·.Given Kavanaugh' s apparent "coordination'; of the Estrada 
nomination, this issue raises frtrther troubling concerns about Kavanaugh's actions ... 

Kavanaugh also p~biidy praisedEstrada ~nd'Owen, along with the rest of Bush's 
··first eleven picks for the courts of appeals, as beipg. what the President "was looking for. · 
A group of nominees, in terms of their exceH¢rice; which they all shared, and their .. 
inte'grity, which they all shared, and support, which is huge; which they all shared. It was 
a diverse group, a. well qualified group, a bi-p~rtisan group: ·It was an incredibly 

· 'credentialed group/'21 While the group Kavanaugh described inCluded some of the 
administration's most controversial nominees fo ·date, such as Priscila Owen, Miguel 
Estrada, Terrence Boyle, DennifShedd, and Jeffrey Sutton;.few .would argue that many 
exempiified exactly what the President"was fooking.fo?': lmvyers or judges with 
extreme right-wing· records who would a.ssistth.:e Acitninistr~tion .in seeking to "remake 

. the federal courts in its owri ideological image:;,. Owen andEstraciiwere such 
' .•• troublesom~ nominees thaJ they eamedthe di~tiriction of being among the. six nominees -'-' 

out of a total of 179 c<:msidered by the Senate thus far"--- to be blocked on the Senate floor 
. . by filibuste.r. Boyle's record on .civil rights a:rid other i,ssues is so troubiing that ope of his 

··.·. ·.home state senators, John Edwards, ha$refl1sed tp return his "blue slip," which'has 
· .·. effectively brought his nomination to a halt for the present.22 That three of the first 
,.· .eleven candidates were .so extreme that they have been unable to be approved bythe ,. 

Senate seems to h1de.ecfconfirmthat they were wha:t the Administration ''was looking · 
for." 

·,,· ... '.: ' . ' ., . 

Of the initial noniiriees that were approved by the Senate, many received' a great 
deal 'Of opposition during their confirmation process,. Several hav.e already written , ·. 
opinions that seek to limit civil-rights and constitutional liberties and implement' 
dangerous ''federalist" philosophies .. For example, Dehnis Shedd .and Michael .. · 
McConnell have used theif positions to seek to overturn National Labor Relations Board 
rulings against anti~uniondiscrimination. and unfair labor practicesby employers. 23 Edith 

· · Brown Clement joined dissents arguing that the Hobbs Act (an important federal criminal 
law prohibiting robbery.and extortion affecting interstate commerce) should be severely 
limited oh "federalism" groun\ls24 arid supportin,gthe unlawful firing ofa public school · 

' ~ I 

20 Groner. 
'·. ,' 

21 Goldman at 296. . • . . . . . 
' 22 . '. . . . .. . ' ' . . ' .. . ' 

See Letter ofSenatorJohn Edwards to Senate Judiciary.~hairinan Hatch; March 31, 2002; .Kevin Begos, · 
Dole, Edwards at Odds Over Judicial Nominee, .Winston-Salem Jounia(May I 0, 2003. . 

· 
23 National Labor Relations Board v. Transpers<inriel,~Iric;,}49F.3d175, 2003 U.S. App.LEXIS 23133 

· ·•· (4th Cir. 2003) (Shedd \V[Ofo the majority qpinion); National Labor Relations B.bard v. Interstate Builders, 
Inc., 2003 U.S. App. LEXIS 24153 (! oth clr. 2003) (J., McC<innell, dissenting in part). . .. . . 

. 
24 United States v. McFadand, 31.1 F.3d 3 76 (5.1h Cir. 2002) (en bane), cert. denied, 124 S.Ct. 1749 (2003). 

. . ' 
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. teacher who· was dismissed·witho~t~her_equiredhearing.25 'Jeffrey Sutton au.~horeda.. .·· 
dis~entthat sought to severely cut backfederal arson law due to federalism coricerris.29 .. 
One John Roberts dissent questioned the constitutionality of the Endangered Species' 
Act. 27 ·Kavanaugh' s pra,ise. of such· hoininees, as well as his hand in selecting them, calls . 
into _serious question.his own legal philosophy:28 

· · 

A number of other Bush Administration nominees ~elected during Kavanaugh's 
· · tenure as AssoCiate Counsel to the President have also come from "the far right of the 

political spectrum."29 Many,. who like Kavanaugh, Sutton, and Clement,· ha've been . 
. Federalist Society members, have hadtheir-sights set on limiting federal power, 

weakening the Commerce Clause, and severely limiting congressional authority, even to 
the poiiltofliterally rolling back the New Deai.30 These adherents to Federalist Society 
ideals; such as William Pryor apd Carolyn Kuhl, have been among the most right-wing · 
people nominated by the Administration to serve in any capacity. . 

, .•. i'. . . 

Just as troubling as the legal and ideological views of Bush Administration 
candidates is a report that suggests the White House Officials involved in judicial 

.. · ·selection have imposed a rigorous anti~reproductjve choice litmus test on potential 
·· judicial nominees. Last. year, the Philadelphia Daily News reported that Republican 

Senators Arlen Specter and Rick Sal1torum had requesteq that the Administration· . , .. 
nominate. a western Pennsylvania woman to fill a vacancy on the Third Circuit Court of. 

· Appeals· left by the passing ofa female jurist. They recommended four women they .. 
. believed were qualified for the job, but all ~ete rejected.·· Th~ Daily News reported that 
· all but one of the women were rejected because they were not "sufficiently con~ervative 
orpro-life."31 One source was quoted as saying, "[n]o western [Pennsylvania] woman 
c9uld be.found that was acceptable to the White House,"32 Instead, the rioininatiOnwas· 
given to PenrtsylVania Attorney General Mike Fisher, who unsuccessfully ran for · 
, ' . ·t' . . . 

• ' 
25

, Coggin v. Longvie\V lndependeQt·Scho~ll)istrict, 337 F.3d 4s9 (Sth Cir .. 2003) (en bane), cert. denied; .· 
·. }?4 S.Ct.579·(2003)'. ; < < > ·.. . : ' th •• · ·.·. ·· .. · . ·. • .. ·. .. . . ,. 

··United States v. Laton, 2003 U.S. App:L.EXIS 24770 (6 Cir. 2003) (Sutton, J., dissenting). . ... 
27-Rancho Viejo, LLC. v. Norton; 334 F:34 1158 (D;C; Cir.2003) (Roberts, J., dissenting). · · 

.' 
28 Bush. nominees who have ~ritten and joined distµrbing ,opinions and dissents are not limited to this first 
group of eleven. To learn moie about the records oqhe new Bush judge's that Kavanaugh helped ~ele~t, 
see ,People For theAmeridm Way foundation, Confirmed Judges, Corifirmed'Fears, Jan. 23, 2004, .. 
available at www.pfaw.org; . . · · . .·. ..•.. · ·. · .· ... . · 

· · 
29 David Margolick, Bush's Colirt Advantage,. V<Jnity Fair, Dec. 2003; at 146 (h~reinafter Margo lick). 

· 
30 See e.g. People i;or the American Way, Report of Peopfe For the American Way In Opposition to the 
Confirmation of William H; Pryor to the United States Court of Appeals for the.Eleventh Circuit, June JO, .· 
2003 at 4 - 11; People For the American Way; -Report of People For the American Way in Opposition to 

· . the Confirmation of Carolyn Kuhl to the United .States Court of Appeals for the Ninth Circuit, March 31, 
2003. See also, People For the Ameri.can \,VayFoundation; The Federalist Society: From Obscurity to 

. Power; Aug. 2001 (updated Jan; 2003), at 17-22. See also, Id. at 33.(reporting that of the first eleven 
Bush appellate court nominees, six were Federalist Society members). · ' 1 

· · • . · .. 

31 Gar Joseph, Ball in Fisher's Courtfo Replace Judge; PA. Senators.Want a Woman After White House 
Says It Couldn't Find One, Philadelphia Daily News, Apr. l l,·2003. The fourth woman wa:s reportedly 

. unacceptable because "the Republicans didn't want to lose her as· a candidate for the state Supreme Court 
[that] year." Id. · 
32 Id. 
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. governor ori an anti-choi~e platform the year:before}3 In fact,' one Pennsylvania 
newspaper specifically criticized the facUhat "the ;ibortion issue _was put forth by the I ' 

Bush Administration as the sole Jitllius test'' leading to Fisher:' s nomination.34 Such a : 
frightening anti-choice litmus test forjudicial nominees recaJls theReagan and Bush I 
administrations, when potential nominees - and even their colleagues - were vigorously 
interrogated about their abortion views_, as a prerequisite for e,aniing a nomination to the 
federal bench.35 As one ofth'etop White House offi.cfa:ls working on judicial 
nominations, serious questions are presented about Kavanaugh' s role in the reported 
revival of this deplorable practice .. , 

Another dangerous tactic used by some· in .seeking to promote the President's 
judicial nominees was the theft by several Republican staffe~s of over 4,000 files 
containing confidential internal memos authored by Democratic Judiciary staff over the 
.last two years in a scandal popularly kn0wnas ''.memogate."36 Remarkably,.many right- · 
wing advocates have beenso unapologetic fortheunethical, and likely illegal, theft that 
they.have critiCized Judiciary Committee <:::hairman Orrin Hatch for authorizing an 

· . investigation of the tampering. 37 the re suit of that investigation was a report by Senate. ·· 
Sergeant-at-Arms William Pickle. that strongly suggested wrongdoing by the Senate aides 
and was referredJo the Justice Department for possiple criminal investiga'tfon and · : 
prosecution. 38 

· It remains unclear how widely the memos were circulated, though it is 
certainly possible that Kayanaugh,.as one of the top White House officials irtvolved in the 
nomination process during the period in question, wou1Q have been privy to the 

··. improperly obfflined information; The. SenateJudiciary Committee should folly question 
Kavanaugh on this. subject. Iri any event, Kavarnmgh's key role in the Administration's 
judicial nominations efforts raises serious concerns about his.own nomination; · 

"A St.arr Protege" 

. ' " '· .. ' '. . . 

33 Pennsylvania Catholic Conference, Prirhar; Election '.2002:. Candidates for Governor and Lieutenant . 
Governor Answer Pennsyl.:ania Catholic C6riference6uestionnaire, Viewpoint: Newsletter oftlie 
Pennsylvania Catholic Conference (Vol. 18, Issue l); Pennsylvania Catholic Conference, Primary Election 
2002: Candidates for Governor and Lieutenant Governor Answer Pennsylvania Catholic Conference 
Questionnaire, Viewpoint: Newsletter of the Pl:'.nnsylv~nia, ~atholic Conference (Vol. 18, Issue 3),.both ···. 
available at http://www.pacatholic.org/election%20archive/primary%202002.pdf (visited 3/02/04). Fisher 
received the nomination despite_ the fact he had just had a $220,000 civilrights judgement yntered against ·. 
him for violating the civil rights of employees under his coritrol.(Micewski v, Fisher, No. 3:00-CV-0521 .. · 
(M.D.Pa. Feb. 12, 2003) (specialverdictjudgnient)). · . 
34 Editorial, Fishenis an Appeals Judge: Attorney General has done a yeoman: job, but seleCtion shouldn't 

·be based mainly on his abortion position, Harrisburg ['atriot News, April JO; 2003. . .. 
35 Transcript of"AllThings Considered''.broadcast, NatioriaLPublic Radio report, Aug. 28, 1985 ("Qne 

·female [prospective Reagan nominee] ... · sai.dshe •was askedrepeatedly how she would rule on an abortion ,, 
cas« if it canie before her. Ap.other ... said her fellow judges ~ere called by Justice Di;:partment officials 
and asked for her views on abortion.'" See also People For the American Way, Assault on Liberty, (1992) · 
at p. 6, available from People For the Americ;a11 Way; . . , . . . . •· 
36 Helen Dewar; GOP Aides Implicated in Memo Downloads; Washington Post, March 5, 2004. Some 
memos were also taken from Senator Hatch's:computer files. .. . . 
nu ' ' ' 
38 ·Dori Meinert, Theft of Democrats' Computer Memos Referred tO Justice Department, Copley News· 
Syrvice, March 11, 2004. · · 
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One of the most significant chapters inKavanaugh'sbrieflegal career has been 
the five years he spent as part of Kenneth Starr'.s Office'of Independent Counsel, 
participating jn sever:il inves#ga:tions concepiing the condµct of President Clinton. 
Frequently described. as a "Starr protege,"3 ~· Kavariaugh began his stint in the Special 
Prosecutor's office by heading up.the investigation into White House Deputy.Counsel . 
Vince Foster'ssuicide.40 As the Whitewater inve,stigation appeared to be winding down, 
Kavanaugh returned to private practice for a brief period, but then re-joined Starr's office 
when the Monica Lewinsky scandal broke'. .·Reflecting on why Kavanaugh chose to 
return to the Special Prosecutor's office atthat point, ohe lawyer close to the case 
reportedly noted ''.[t]hatwas slime time. He wanted to be there for the kill."41 

·Of ~o~rse, the Speci~l Prosecutor's i~vestig~tion culminated with the release of 
the Starr Report, of which Kavanaugh was.a,,co-author.42

. 'fhe report consisted of two 
parts: the narrative, which offered what journalists called''an exhaustive chronology of 
Clinton's sexual escapades,"43 andthe grounds forimpeachment, which outlined the 11 
specific counts that the Specfal Prosecutor believedjustified impeaching the President for .· .. ·•·· 
"high crimes and misdemeanors." Kavanaµgh was one of the two authors of the grounds 
for impeachm:ent.44 . .. · 

. : "· .,t~. . j ' > 

. The eleven specific counts Kavanaugh outlined against the President included five 
allegationsof perjury; five allegations ofobstmctiQh ofjustice, and one allegation that 
Clinton'~ actions were "inconsistent [with .his] .... constitutional duty to. faithfully . 
execute the laws."45 Even conservalive commentators andlegal s.cholars were largely· 

: unimpressed ~y Kavanaugh's work. The Wall StreetJournal noted that a number of.·· 
former prose·cutors and legal scholars found the case against the. President to "strain 

··credulity" and to be based on "suppositional r~asoning. "46 
·. The. Chicago Tribune 

descriped Kavanaugh's t~rtured argti,ments as·;,[u]nique and [h]ardly [a]irtight" and. 
reported that many ~xperts accused the report of ''using explici.t descriptions of sexual '. 
'acts to paper. overshaky allegations.;'47 For example, Kavanaugh's·assertion that Clinton 
could be convicted of obstruction of justice because he lied to friends who later repeated . 

. his storiesto the grandjury was "a real stretch,''. according to Miami lawyer Neal 
Sonnett, who noted it was a "theory. that I've nevei:seen or heard of in the criminal 
law."48 Even the strongest parts ofKava~augh's argument were weaker.than many 
believed would be necessary to win a co'nviction .• Richard Pheian, the Chicago attorney 
who led the investigation concerning Haus~ Speaker Jim Wright in the late 1980s, noted 

• • • • '.' : • •• • ' ' > ' •• :··,l ' . . :. ~: '" :. ' ·. .. ' ; .· ' . 

39 See Susan Schmidt and Dan Morgan, Starr: Witnessing fmthe Prosecution, Wa$hington Post, Nov. 19, 
· 1998; Michael Lind, All the President's Messes, Ne:w York Times, July 11, I 999; David W. Chen and Neil 
. A. Lewis, Testing of a President: The Authors, Ne'w, York Times,Sept 12, 1998 (here,inafter Chen). 

40 Margolickat p. 162. · . · · 
.411d. 
421d. ' . . . . .\. . . . 
43Ronald Brownstein, For Clinton Foes, Morality Cfotids Political Storm Over Starr Report; LosAngeles 
Times, Sept. 14, 1998 (hereinafter Brownstein), · . · 

.Y Questionnaire at Qtiestion17(b){l); Che11~ · 
45 Hedges. · · · ··. · 
46 . . . 
.. Simpson. 

· .47 Hedges. 
,4s Id. 
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; that while the case that. Clinton hadJied under oath was relative! y strong, perjury wa.s 
rarely successful as a stand-alone .charge, (lnd was usuaiiy tacked onto a more weighty·. 
fraud or drug indictment "Ifym~ prosec~ted eve1-ygu)' who lied in a deposition about 
something," Phelan noted, "we'd have ha.If the people iri this country. locked up."49 Many 
members of Congress on both sides of the aisl~ were equally uniinpress~d. Senator 

' Specter said he believedrnany senators w,oµldvote that the allegations in the report were 
"not proved" if they were given that opticm.50 The fact that Kavanaugh's most significant 
legal accomplishment to date was aJisting. pf dubious legal charges :-bolstered. by 

. evidence many still believe was only brought tolight toembarrass the President-- raises : 
serious questions about his work as a lawyer as well as his willingness tp twist legal 

· theory to suit his political ends, · · · · · 

.. While Kavanaugh has taken pains to point out that he did not personally have a 
hand in authoring the even more controversial narrative section of the Starr Report, 51 he 
has nonetheless fully defended Starr'·S conduct asSpecial Prosecutor. Rarely missing an 

·opportunity to praiseStarr, Kavanaugh authored a series of op~eds in the fall and summer 
of1999 fiercelydefending his mentor and his actions in the face of growing criticism.52 

·•Kavanaugh wrote that "Starr[] conductedthofough.and fair investigations ... ; exernised 
' discretion where appropriate and firmness "Where necessary; ' .. and displayed honor and 

·· . <fetennination in the face of relentless political attacks. "53 Kavanaugh repeatedly laudyd 
· .. Starr as a man 9f "extraordinary accomplishment an.d integrity;" even calling him "an.•··· 

American hero. ,;54 In. one instance, Kavaµaugh sent a letter to the editor of the New York 
.Times specifically to rebut an article· that had mistaken! y claimed Klivartaugh had found 
certain of Starr's taCt:ics inappropriate..55 In.'ariotherletter, Kavanaugh praised Starr's . 
'·'honor" and insisted that :•Judge Sta.a has consistently performed with the highest skilll 
and integrity and [I] • :· . feel sick about the abuse ~e has suffered."~6 

. .! . .· · , ·· · 
' ~ ·, ' . 

Most Americans will recall ,hat Starr's tactics in~luded not onl; releasing "aµ 
. exhaustive chronology'of Clinton's sexual escapades"57 despite the fact that most legal 

experts found it "difficult to see the legal purpose of such disclosures,"58 but aiso a wide 
.. array qfquestionabfo acts which were highly offensive to Clintonsuppor:ters and foes 
· alike. Monica Lewinsky was reportedly taken to a hotel room and interrogated for 12 

49 Id; ' ' ' ' ' ' ' ' ' 
5° CNN,Three GOP Moderates Will Vote Against Conviction; Feb. IQ, 1999, available at con.com.· 

··
51 Questionnaire Answer 17(b )(1) (Kavanaugh nqtes that the)eport is '.'a matter of some continuing 
controversy" and.states.that he wasoniy irtvolv~d in writing the grounds for impeachment). · ·. 
52 Brett M. Kavanaugh, Op-Ed, We All Supported Kenneth Starr, Wa.yhington Post, July 1, 1999; Brett M. 
Kavanaugh, Letter. to' the Editor; N(!w York Times, Aug.• I, .1999; Robert Bittman and Brett M. Kavanaugh, 

· Op~Ed, Indictment ofan Ex-President?, Washington Post, Aug. 31, 1999; Robert Bittman, Brett M; · 
Kavanaugh, and Solomon Wisenberg, Op-Ed, To Us, Starr Is·an American Hero, Washington fost, Nov. 
15, 1999. ' ' ' 
53 Brett M. Kavanaugh, Letter to the Editor, New York'Time~, Aug. 1, 1999. 
·
54 Id. and Robert Bittman, Brett M. Kavanaugh, and Solomon Wisenberg, Op-Ed, To Us, Starr. Is an 
American Hero; Washington Post,N_o'v. }5, l999. · · . · · · 
55 Brett M. Kavanaugh, Letter to the Editor, New York Times, Aug. 1, 1999 . 

. 
56 Brett M. Kavanaugh, Op~Ed,.We All Supported Kenneth Starr, Washington Post, July 1, 1999. 
57· Brownstein. ' · · · · · 
58 Id. 
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hours while her requests tocallhe; attorneyWere denied,59 and her mother was for~ed to 
testify before the grand jury; 60 A:ccording fo several reports, secret grand jury information 

· was intentionally le~ked by.Start:'s office in an efforHo andermine the, l'lresident.61 

I~umerable public 'servants were ~ubpoenaed and hatassed - fro~ the lowest staffers to 
the highest government ~fficials - in whatl 4 Democratic members of tP,e House · 

. Judiciary Committee descrbed as "a means of preventing or intimidating them from 
·criticizing [Start] ... [a method_;Which i~] cleady outrageous and may be prohibited by 
federal law;'162 Starr's tactics were Sb extreme as to alienate rriany, including 
Republicans. A number of prominent Republicans, including Senators Arlen Specter and 

. John McCain, crit!cizedStarrforbeingtoo'aggressivejn the course of his investigation.63 

Especially in light of sue~ concerns;· Kavanaugh' s ungualified praise and endor~ement of . 
Starr anc.l his tactics r:aises distJ.irbing qoncems abbut Kavanaugh' s own legal judginent. ·· · 

. . . . ., 

A M~lleable View on PrivH~~~ 

. Kavanaugh's work as one of the a~chitects ofthe Bush Administration judicial 
nominations effort and his williugness to align himself with Kenneth Starr are not the 

· only examples of his devotion to right~~ing politic.al causes. Rather, his stlinning 
willingness to twist and shift' legal theoriesand philosophies to best serve partisan 

. interests is highly disturbing a~ w:elL ;·An examination onhe roles Kavanaugh has played_ 
in .the. Clinton and Bush II· A<lrrli~istrati~:ms demonstr;ites the point. During the· Clinton 
Administration, as qiscussed !'llfove; Kavanaugh ;Was a key figure in the office of Special 
Prosecutor Kenneth Starr and~ before ascending to the role of Starr Report co~author, _ 
worked to gain uriprecedentedaccess.fothe records of the Presidentof the United States. 
In his role in the Bush administration, however, Kavanaugh seems to have radically 
changed his views on preside,nfo~lprivilege and has worked diligently to ensure that the 
current President works with an unprecedented ability to keep presidential actions and . 
records secretfrom Congress and the public._ .As summed up iq the Washington Post, 

·. "within.afew years, Kavanaugh's work has gorie from being described as 'a serious blow 
· to the presidency,' as Clinton lawye.rLioyd Cutte.r put it, to promoting an 'imperial ·· 

presidency/ as Rep. Henry k Waxman ~D-Calif.) puLit~'64 :,". · 

',·'" I 

As a member of Starr's Whitewater team,Xavanaugh was directly involved in a 
number of pivotal cases challenglnglong-held ideas of privilege and presidential privacy. 
Apparently intent on working to diminish presidential power and privilege, Kavanaugh 
playeda key role in the following controversial cases: · · 

59 Michael Grunwald, Hardball at'the RitZPuts Starr oil the Spot, Washin~to-~ Post, Sept. 23, 1998. 
,. · 

60 .Dan Baiz, Week 4: All Eyes onGrandJury;Lewinski's Mother, Washhtgton Post; Feb. 15, 1998. 
:6.1 foe Conas<?n, Starr Springs a Leak; $alon,·Qct: i 998,' available at ·. . 

· httjJ://w:\vw.salon-.com/news/199S/lO/covc.'._30rtewst.html.. . 
62 CNN, Clinton Aide Appears Before Gra~d Jury, Feb. 26, 1998, available at · 
w~w.cnn.com/ALLPOLITICS/1998(02/26/lewl11skiscandai/. . . ·. . . . 
63 Howard Kurtz, Starr Is Urged to Curtaillnquiry, Washington Post, Mar>"2, 1998; Dan Camey and Carirol· 
J, Doherty; GOP Struggles to firid Strategy toI)eal with Starr Fallout, CNN, Mar. 14, 1998, available at · 
·Cllll.COill .... 
64 Milbank. 
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• IfrSwidler V; Berlin,65 Kavanaughunsucces~folly argu~d for access to privileged .·. 
communicatioris.betweendeceased Dep].ltyWhite House. Counsel Vince Foster ari,d •. · ., 
liis attorney.· The Supreme Court tejectedKavanaugh's arguments by a 6~3 vote/ · ·· 

• 

• 

holding that attorney-clientprivilege does survive the death of the client. This • ·. 
disturing challenge to well-es.tablished common law proves how farKavanaugh·and. 
Starr were willing to go in pursuit of truly privileged information. 

. ..f, '·· '• .· ; ' • <..: , . . . 

Inln Re: Bruce Lindsey, 66 Kavanaugh suc~es§fuUyar~ed that that the President 
· does not enjoy attorney-client privilegesit1. his relati~nship with White House . 
. attorneys, despite evidence that White House legal work and Clinton's private 
attorneys', legal work freq].lently intersecied.67 

· 

In Rubin v. U.S.68
, Kavanaugh briefed the Speeial~rosecutor's position in an appeal· 

of the D.C. Circuit's ruling that Secret .Service agents could be forced to testify before 
grand juries Concerning information they foamed about the president while on the.job. 
Kavanaugh ~d:vanced this·pointdespite the·very·real dangerthatthe ruling could 
cause future piesideiit.s to s,eparate themseJves from their protective detail. during. 
private or sensitive conversations~ ari act that would make the agents' jobs more 
difficult and put the president's life at risk The Supreme Court denied certiorari, 
effectively upholding the appellate CO].lrt's deCision:611 . 

. ·:£<.avanaugh's role in these.criticaliy imp:ort:a.nt privilege cases might suggest that 
Kavanaugh believes strongly in the right to obtain information about the government ,and 
government leaders,. particularly the president. Since President Bush took office, 
however, Kavanaugh seems· to have had a startling. change of heart:· He now uses .his , . 

. · · positic:m to argue in favot ()f privilege and presidential secrecy at le.ast as vehemently as 
. he once argued against h. ' . . ' 

. In one of his first acts in ~he Bush Whit~ House, Kavanaugh served as a leading force 
·.in the developmentof the c011troversial Executive Order #13233, which effeCtively .... 
· eviscefatedthe Presidential Records Act (PRA);70 Preside.nt Cartersigned the PRA in the 

aftermath of Watergate to clarify that presidential records belong to the public. and can11ot 
·be destroyed or controlled by a president after he has left office. It dictated that most 

. presidential records \\f.duld be available through Freedom.of information Act requests five 
years after the end,()f a pr".siderit':s administration. Other dqcuments, inCluding those 

·. 65 524 'u.s. 399 c 1998). . · . . ·. · . .· .· ... · . · . 
. 

66 158 F.3d 1263 (D.C. Cir. 1998) ~ert. denied, Office ofthe President v. Office oflndependent Counsel, 
525 U.S. 996 (1998).. .·• • · . 

. 
67 Previously, Kavanaugh had taken a similar pdsitiorlin In Re: Gra,nd Jury, ~hen he co-wrote a brief 

. arguing that the First Lady, did not ~njoy attdniey-clien!Privileges in her relationship with .White House 
. counsel. 112 F.3d 910 (81

h Cir. 1997), cert. denied, 521 U.S. 1105 (1997). ·. ·. . .· 
68 525 U.S. 990 (1998), denying cert. to In Re: Sealed Case, 148 F.3d 1073 (D.C. Cir. 1998). 
69 following Rubin v.U:S., there have been several attempts to use legislation to create a secret service 
privilege, (including, a bi~partisan attemptin 1998), but non~ have been successful thus far. See Herbert L 

·. tXbralJlS, The Contemporary Presidency: Presidential Safety, Prosecutorial Zeal, and Judicial Blunders:: The 
. Pi~tective Function Privilege,Pre~id~htia!StitdiesQu~rterly,:JuneJ, 2001. See also S, H60,J061

h Cong .. 
( 1999); S.22, 1081h Cong. (2003). . . . . . . . 

· 70.Milbank .· 
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containing confidential advice a presidentreceiyed from his advisors, known as "P-5" 
documents, would not be' available until 12 years after an.administration's end. At that 
time, the p..:5 documents would be released unless __ the current or former president was 
able to successfully argu~·a "constitutionally bas~d privilege" that would justify 

. . . 71 ·. .· .· ·. ,·. •.... . ' ' 
withholding the materials; .. · · · · · ·· · 

. PresidentRonald Reagan was to bet.he firstpresidenito have ~is P-5 docu~erits . 
released in January of 2001. Roughly 68,000 documents were to be available to seholars, 
researchers, and the general public for the first time, The Bush Administration· was given. 
30 days hotice to review the P~S: documents for'.iriformatiori that could compromise . 
national security beforethe documents wpuld be released. 72 

.· 

.. ·However, the Administration took action far beyo~d rnerely evaluating the sensitivity 
Of the documents. After receiving a s~ries -of 90,.day extensions, the White House finally 
responded in Novemberof2001 byissuing:ex~cutive order.#13233, r.eportedly written by_ 
Kavanaugh. 73 The controversi~Lordet gave both the sitting president and the former . 
president or his_designees the right to refuse the release of any P-5 document \Vithout. 
cause and apparently in periJetuiti74 Many specuJated th.at the-motivation behind the 
order was to proteet Bush aqvisors, many of whom served under President Reagan, from 

· .· embarrassing revelations about advice they gave the fomier president: A researcher's· __ 
. only recourse would be to bring. a fa:wsuit against the objecting president or presidents .• 

This would be a <faunting task for most academic researchers, who would not only be 
. pitted against one, possibly two presid6nts,;:butals9 fdrcedJoretain counsel to file suit, 
.· even with limitedfunding.75 

. · .... : . ·· . ·• · , . . .· 

.. , ·-·Kavanaugh was given the task of defending the ordet before'a group of presidential 
. scholars invited to the White House shortly after the executive order was issued. He 
.attempted to assure the group that the researc~ers _woul? be ''happy with the [new] 
procedures" once they were in place. On the contrary, the researchers raised serious . 
concerns~ Robert Spitzer, president of the Presidency Research Group of the Americaru 
P.oliticalScience·Association, n0teclthat-'~Kav~naugh; s promise of openness reminds me 

·.that the promise is' predicated riot on law, but merely on good will ' .. .[t]he situation' 
continues to be deeply troubling;"76 ijugh Graham, Reagan historian and professor 

. emeritus at Vanderbilt Unjversity, was also troubled byKavanaugh's efforts.- He 
. described the executive order as being "a victory for secrecy in govemrnent" that is "so 

.. t()tal that it would make Nixon j'eill.ou~jnhis grave/'77 
. 

· Other examples ofKavanaugh's Sudden zeal for presidential secrecy abound. The 
N_atio,;_ has reported that Kavanaugh wa~. centralto the White House's efforts to keep 
notes from Vice President Dick Chenefs energy task force meetings, which some 

71 Cannoh.- · . 

?21d: 
73 Milbank. 
·
74 Camion. 
75 Id. . 
76 Id. 

· .. 77Jd.· 
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speculate con fain proof that the White House acted to aid. E~ron prior to its collapse, 
setret from the Senate Governmental Affairs CommiUee.!8 

. The White House cited an 
interest iii preserving "the ability ofthe president and. vice president to receive 
unvarnished advice" as the reason for ~Oh('.ealigg the dopumerits. 79 Likewise, Kavanaugh· 
reportedly played a key role in preventing congressional atcess tOdocuments pertaining 
to presidential pardons.80

: The WashingtonPost said that the Administration's claim of 
. executive privilege over par:dort docuri1ents, "represents a hard line the governrrient has 

never taken" - namely that executive privilege 'extends beyond.communications from 
presi<fential advisors it;i; the White House to include "government papers he has never 
seen and officials he has never talked to/such as the seritencihgjudge ill a particular . 
case."81 The Post noted that "[i]n the past, even pardon recommendations sent directly to 
the president from the Justice Department haY.e'h~en routip.ely made public by .· ··· 
government archivists after several years."82 The Bush Administration, by contrast, is 
even claiming privilege to keep secret pardon documents nearly 80 years old, asserting 

.·.·privilege over documents generated in considering the pardon ofback.:.fo-Africa 
movement leader Marcus Garvey,· who was released from prison in 1927 after a fraud 

. . . 83 
conv.1ctlon. . .. 

,. , . '" ·. ' ' 

Such unptecedented claims of executive privilege serve as a sharp contrast to the . 
insatiable appetite for access to'presidential records and information.exhibited by 
Kavanaugh duri'Ilg the Clinton administration~ . They suggest a view of the law. that . 
seriously threatens government openness and is of particular concern for a nominee to the .. 
D.C. Circuit, which often considers such issues: In addition; Kayanaugh's apparent 
willingness to shift his legal philosophy arid twist legaltheory so dramatically shows an 
enthusiasm for serving partisan political ends qver theJaw that is extremely troubling for 
. a nominee for a lifetime sea ton the federal b~nch. . , .. , . . . . 

Religious Libert)' and the Public Scho~ls 

Although Kavanaugh's legal work (other than for Kenneth Starr and the Bush 
White i-Iouse)is scant, the legal:positiofrhe ad~ocated in·on'e case on religious liberty and .. 
church-state separation raises additional concerns. In 1:999, Kavanaugh authored an .. 
amicus brief on behalf of members of Congress that was submitted to the Supreme Court 

. . . .,· . . . . . . •' . . .· . .... . .•. . ·. . 84•. . .· . . . . . . , 
inthe case of Santa Fe Independent SC,hdo!DistriCt v. Doe. In that case, the school · 
district argued that its "student-led" prayers overthe school loudspeaker at public school 

78 . . . ·. . ·.. . .. : . . . ·. . ··.· . . . , 
Newfield. John Nichols, Enron:. What Dick Cheney Knew, The Nation, March 28, 2002. 

~· . . . . . . . ·.· 
CNN, Cheney Defends Refusal to Hand Over Energy Task Force Notes, Jan. 27, 2002, available at 

http://cnn.allpolitiCs.com The issue of whether Cheney will be allowed. to·.keep all such documents secret 
from the public is to be partially addre.sseci by the Supreme Court this sprillg. See Charles Lane, High 
Court Will Review Ruling on Cheney Task Force Records, Washington Post, Dec. 16, 2003. Kavanaugh's 
Judiciary Committee hearing was scheduled on the same day as the Supreme Court oral argument in that 
ca'se. . .. , : · · · ' ·: ~... ' · ·· · · 
80 Milbank. . . . . ·. . • · ·•· ·.. . 
81George Lardner, Bush Seeks Secrecy f()r Pardon Discussions, W~shington Post, Aug. 27, 2002. 
82/d. ·. ' ·.·.~ .. ·· •.... ··· · .. , . . . . . . . 
83/d. . ' .. ' . .. . .. . . 
84 Brief ofamicus curiae.Congressmen Steve Largent and J.C .. Watts in Santa Fe Independent School 

···District v.poe, 199 U.S. Briefs 62, Dec. 30, i999. (h,er.einafter"Sa.nta Fe Brit;f') 
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f9otba,ll games did not infringe on students' rigl;it~ unde; t~e Establishment Clause oft~e. 
· First Amendment. · · · ·. 

At issue in the case was ·a publfo ~chodl'.sp.olicy of allowing the student l?ody to ·· 
elect a student representative each school year who would deliver an "invocation and/or 
message" over the school loudspeaker before football g·an:ies.85 In his brief, Kavanaugh 
argued that beeause the student pody' s c6osen speaker was not specifically required to 
pray during the "invocation and/or message," any prayer offered by the. speaker was. · 
essentiallyprivC;lte religiobs speech,whicliis notonly PYTI11issible ilnder, but is also 
protected by, the First Amendment.86 Kavanaugh claimed thatthe "sole question" rais~d 
in the case was "whether ... the high school must actively prohibit that student speaker . 
from invoking God's name, uttering religious words, orsaying a prayer."87 He further 
asserted that ruling against the school district irt the case would force schools "tp monitor 
apd censor religious words."88 

·. 

Ina 6-3 decisio~,:the Co~rt squarelyrejec,ted Kavan~ugh's claim, findi~g that·.• 
prayer was l?oth "explicitly and implicitly"89 encouraged by the policy which "involve[ d] 
both perc~ived and actual endorsement dfieligion."90 The Court noted that whiie the .. 
speaketwas not explicitly required to pray, an "invocation" was the only type of message 
expressly endorsed by the School and prayeds the most obvious means of "solemnizing· · 
the event," one of the purposes ofthe invocation acknowledged by Kavanaugh's brief.91 

· 

Pointing out that its decision does nothillg to inhibit truly voluntary religious practice, a:s 
Kavanaugh appt;:ared to argue, the Court explained that 5'ilothirig in the Constitution .. :. 
prohibits any public school student from volllntarily praying at any time before, during, 
or after the schoolday. But the religious libert;y protected by the Constitution is abridged 
when the 'state affirmatively sponsors the particular religious praCtice of prayer.',92' ' 

. ·, ' . .· . . . \... . 

In sum, the. Court wholly rejected.Kavahaugh's argyments, finding that an 
. invocation on school property, :at school-sponsored events, "over the school's public · 
• address system, qy a speaker representing the. student lbody,.under the supervision of 
· scho?l facility, an? pursuant to ~school p~licy thate~iplicitly and implicitly encourages 
pubhc prayer ... 1s not properly charactenzed as 'pnvate' speech."9 The Court's clear 
and unequivocal ?pinion, and the fact that Kavanaugh failed to even properly frame the 
question before the Court in his brief, raises seriou~ questions about both his legal 
philosophy and his skill as a lawyer. If given the opportunity to advocate these same 
views from thefederalbe11ch, the right of schoolchildren tobe free from religious . 
coercion and school-sponsored promotion ofreligion at school could be injeopardy. ' .. · 

85 Id. at 2. 
:
86 Id. at 3- 5. 

··
87 id. at 5. 

. . , . . . ' : ~. - . 

~M~~ . • . . . . 
89 Santa Fe Independent School District v. Doe, 530 U.S.290 (2000)at301. .. · 
901d. at 305. · · .·' · . ·· 
91 1d.at 306.-307: 
92 Id. at 313. 

· .. 93 Id. at 310. 

n 

''··: 



· Conclusion 

. Brett Kavanaugh is a~ un~uitable, candi~ate for a lifetime appointment to the D.C. 
Circuit bench, the second highest cburt in the nation: While Kavanaugh's scant legal 
resume does .not reveal. much al:> out his legal .sk.ills, tpe highly charged partisan items t~at 
it does contain tell a great deal about his loyalties, ideology, and legal philosophy. ·· 
K,avanaugh has eagerly allied himself with the highly questionable taetics of former ..... 
Special Prosecutor Ken Starr. ·He has proven himselfwilling.tq.change his view of the·· 
law to bend with the political winds. He has recently argued for extensive presidential 
and governmental secrecy and privilege that would severely undermine the rights of the 
p~blic and Congress, particularly i:f implemented;from a powerful lifetime position on the 
.I?.C. Circuit. Kavanaugh has played a k.e'y role inthe'Bush Administration;s judicial 
nominations policy, an cl the judicial nominees that Kavanaugh had a hand in selecting 
and.promoting have too often been extre111ists who would strip Cpngress of much of its 
pow~r and remove the American people from I!lUCh of Congress'· protection. Throughout · 
most of his career, Kavanaugh has shown ad('!dication to extreme right wing ideas that 
undermine the freedoms and liberties that most Americans cherish. A lifetime 
kppointmenito a powerful federal appellate court should.not become a political reward 
for a highly: partisan political warrior. The nomination o( Brett Kavanaugh to the United 

·States Court of Appe~IS for theD,C. Circuit should be rejeeted. 

··· .. 
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DOB Date of Nomination . Age @ Nomination 

Anthony Kennedy 3/3/1975 38 y(s. 7 months , 

Harry Edwards 
. 12/6/1979 39 yrs. 1 month 

Stephanie Seymour 8/28/1979 38 yrs 11 months 

~ 

Mary Schroeder 5/3/1979 38 yrs. 6 months 

Alex Kozinski 6/5/1985 34 yrs. 11 months 
c 

\ 

Frank Easterbrook (b)(6) 2/25/1985 36 yrs. 5 months 

Deanell Tacha 10/31/1985 39 yrs. 10 months 

.. 

J.Harvie Wilkinson 1/30/1984 39 yrs. 4 months 
I 

\ 

Michael Luttig 4/23/1991 36 yrs. 1 O months 

Samuel Alita . 2/20/1990 39 yrs. 1 O months 

I . .Ront 
Walter Stapleton 9/22/1970 361\Wl .... ·.•.,·.tisf 

' 



Ganter, Jonathan F. 

From: Sampson, Kyle 
Sent: 
To: 

Tuesday, July 29, 2003 8:52 AM 
Ganter, Jonathan F. / 

Subject: cofirm stats 

Could you -- ASAP -- check the ages of the various judges listed below; the key, obviously, is their age at th19 time they 
were nominated, not at the time they were appointed. Thanks. 

Allegation: Kavanaugh is only 38 and has no judicial 'experience. 

Response: 

Six of the nine judges currently on the D.C. Circuit had no prior judicial experience when they 
were appointed to that court. Indeed, several modern Supreme Court appointees, such as Byron 
White, William Rehnquist,· and Lewis Powell; had no prior judicial experience when they were 
.appointed to the Supreme Court .. 

A number of America's best appeals court judges were nominated in their late 30s. They 
include: / 

(b)(6) 

o Anthony Kenr1~ (38),. who was nominated by President Ford; ._· ~------' 
o. Harry Edwardl" (39), Stephanie Seymour (39), and Mary Schroed (38), who were nominated 
by President Carter; .~ 'f . . / · / 
o Alex Kozinski~. Frank Easterbrook ~6), Deanell Tacha (39), and J. Harvie Wilkinson (39), 
who were nominated by President Reagan; and . 
o Michael Lu~) and Samuel A~), who were nominated by President Bush. 

-· Indeed, Kavanaugh is as old or older than were all three of the judges for whom he~I rked 

Walter Staplet ( . ~ .~ . 
. when they wer.!5.fir t nominated to the federal bench: Anthony Kennedy (38), Alex Kozins {3 nd 

· . Kavanaug as a br~d range of experience that well qualifies him for the court of appeals. .. 
His substantial experienc~ includes working as: : l 

o A law clerk for three appeals court judges, including for Justice Kennedy on the Supreme 
Court. 
o An appellate lawyer in the Solicitor General's office at the Department of Justice. 
o An associate counsel in a high-profile and difficult independent counsel investigation and 
earned the respect of opposing counsel for his integrity and intellect. 
o A partner at a major national law firm repres13nting significant firm clients on critical litigation 
,matters. ~e has ar,gued important and closely watched cases before the Supreme Court and the 
D.C. Circuit. · 
o A senior associate counsel for President Bush. 
o A senior White House staffer· for President Bush in the position of Staff Secretary, where he is 
responsible for staffing, clearing, and presenting all paper for the President. 

1 
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Ganter, Jonathan F. 

From: r 
Sent: 
To: 
Subject: 

Seymour (b)(6) 

Sheila.Joy@usdoj.gov. . 
Tuesday, July 29, 2003 11 :57 AM 
Ganter, Jonathan F. 
RE: Judge Bio Info 

Ta cha d (b)(6) b Wilkinson <I (bl(6) ]l (Stapleton I (b)(6) 

-----Original Message--~--
From :. Jonathan_F._Ganter@who.eop.gov [mailto:Jonathan_F,_Ganter@who.eop.gov] 
Sen.t: Tuesday, July 29, 2003 10: 03 AM 
To: Joy, Sheila 
Subject: Judge Bio Info 

Sheila, 

- --

I am looking for the birthdates for a couple appeals cour.t judges. The FJC website only 
gives years, not months and days. I have also run google searches on these judges but 
haven't come accross precise birthdates. Do you have ·this anywhere? 

Stephanie Seymour 

Deanell Tacha 

·J. Harvie Wilkinson 

Walter Stapleton 

Thanks, 

Jon 

/ 

1 

/ 



Judges of the United States Courts Page 1 of l 

Stapleton, Walter King 

Born 1934 in Cuthbert, GA 

Federal Judicial Service: , 
U. S. District Court, District of Delaware 
Nominated by Richard M. Nixon on September 22, 1970, to a seatvacated by Edwin D. Steei , Jc; 
Confirmed by the Senate on October 8, 1970, and received commission on October 14, 1970. 
Served as chief judge; ,1983-1985. Service terminated on May 8, 1985, due to appointmentto 
anotherjudicial position. 

U. S. Court of Appeals for the Third Circuit 
Nominated by Ronald Reagan on March 27, 1985, to a new seat created by 98 Stat. 333; 
Confirmed by the Senate on April 3, 1985, and received commission on April 4, 1985. Assumed 
senior status on June 2, 1999. · 

Education: 
Princeton University, A.B., 1956 

Harvard Law School, LL.B., 1959 

University of Virginia Sch_ool of Law, LL.M., 1984 

Professional Career: · 
Private practice, Wilmington, Delaware, 1959-1970 
Deputy attorney general of Delaware, 1993-1964 

Race or Ethnicity: White 

Gender: Male 

http://air.fjc.gov/servlet/tGetlnfo?jid=2275 7/29/2003 
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, 4 Birth: 

Legal Residence: 

Marital Status: 

Education: 
I 

Bar: 

Experience: 

Office: 

February 12, 1965 

District of Columbia 

Single 

1983.-1987 

1987 - 1990 

1990 
1992 

1990· 

1990 - 1991 

1991 - 1992 

1992 

1992 - 1993 

1993 -1994 

1994 -1997 
1998 

. 1997 -1998 . 
1999 - 2001 

2001 - present 

Brett M. Kavanaugh 

Washington, D.C. 

Yale College 
B.A. degr~e, cum laude 

Yale Law School 
J.D. degree 

Maryland 
District of Columbia 

Williams & Connolly 
Summer Associate 

Law Clerk to the Honorable Walter K. Stapleton 
United States Court of Appeals for the Third Circuit 

Law Clerk to the Honorable Alex Kozinski 
United States Court of Appeals for the Ninth Circuit 

Munger Tolles & Olson 
Summer Associate · 

United States Department of JUstice 
Office of the Solicitor General 
Attorney 

' ' ,· 

Law Clerk to the Honorable Anthony M. Kennedy 
Supreme Court of the United States 

Office of Independent Counsel Kenneth W: Starr 
Associate Counsel · 

Kirkland& Ellis 
Partner 

President George W. Bush· 
Associate Counsel to the President,·2001 -2003 
Senior Associate Counsel to the President, 2003 
Staff Secretary; 2003-present 

Eisenhower Executive Office Building 



. ' ' ~ 

... 
Washington, D~C. 20502 
202-456-2702 

To be United States Circuit Judge for the District ,9f Columbia Circuit 



'Home: 

Ethnic Group: 

Salary: 

3633 M Street 
Washington, D.C. 20007 
301-951-8956 

Caucasian 

$164,000 

:'.,. 
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Circuit Judg~s,Appofoted Before or at the Age of 40 

Name Circuit . A 'e 
Edwards DC 39 

DC· 40 
37 
40 
37 
40 

Jud e J. Harvie Wilkinson 39 
35 

Jud e Frank Easterbrook 36 .,'.,,· 

Jiid e Donald, La ~ .. 40 
40 
38 
35 
39 
39 
39 
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Brett Ka~aha~~h ~ Judicial Nominees 

' •• ' - ••• • 1 ' • - ·- -

Allegation: ·While working in the White House Counsel's office, Brett Kavanaugh played a. 

Facts: 

·.·key role in selecting many of President Bush's right wing judicial nominees, and 
he coordinated the unsuccessful nomiriations of Miguel Estrada and Priscilla 
,Owen. -.·' , · 

,. .· - : 

Judicial nomine'es are selectecfby the President. Whatever one thinks of President Bush's 
prior judicial nominees, their selectiOn cannot be attributed to an.associate counsel to the 
President. 

·) Prior to the Pre~ident's final cleci,sion, ~}le judicial.selection processi~ a collaborative one . 

./ The White HouseCounsel' s Office consults with home state senators on both 
district and circuit court nominees. T.he Department of Justice· and the White 
House Counsel's Office participate in interviews of judicial candidates. A· 
con~ensus is reached on th,e bestcan(iid(lfe for.the positiori,and a recommendation.'·.· 

.... is made to.the President. 

)i.. Over 9.9% of President Bush's nominees ~o the. federal.district and circuit courts have . 
received "well-qualified" or ''qualified'' ratings from the ABA - the Democrats "Gold .. · 
Standard." · ·.. .· · 

·) . One non~partisa~ study conducted ·~arly lastyear concluded, b~sed on a review of 
.. American Bar Asso.ciation ratings, thatJ>tesident Bush's nominees are ''.the most qualified 
appoiritees".of any recent Adinini~tration. . 

) . ·. Miguel Estrada and Priscilla Owen woukl haye been co~firmed if given an up-or-down 
vo.te by the foll Senate. ·· · · . 

<;. 

\ ',. 

'- <. 

..; •' 1·-:·· 



~· 
I . .. 

Brett Kav~naugh---,;. Eipe~ience 

Allegation: Brett Kavanaugh is not qualified to be a federal appellatejudge because he lacks 
the necessary experience; · 

. Facts! 

~ Brett Kavanaugh has all of the qualities necessary to be all outstanding appellate 
judge. He ha,s impeccable academic credenti;ils and.significant legal experience in 

· the federal cQurts. · ·. . . · .. .. 

•· );>· The ABA, the Democrat's "Gold Standard," has rated him "Well Qualified~' to 
serve as a judge on the DC Circuit . 

./ He has practiced law in the private a~d public sectors for 14 years. He was a 
partner at the law firm of Kirkland &]~llis; specializing in appellate litigation, artd 
has an outstanding reputation in the legal community. 

· ·~ Mr. Kavanaughhasarguedboth civil and cfiminal ~atters before the Supr1~me 
. Court and appellate courts throughout the country. · 

. . . ' 

./ Mr. Kavanaugh se~ed as a~ As~ociate Counsel in the Office oflndependent 
Counsel, where he handled a number of the novel constitutional and legai issues 
presented during that investigation.. . ·· 

Mi. Kavanaugh has extensive experience in the appellate coJ.ts, both as a clerk and 
as counsel. · 

' . . ·. . ·.· " ' - : ' . 
. -~ .· . 

.· .. ./ Mr: Kavanaugh served as a lawclerkto Judge Walter Stapl~ton of the U.S. Court 
of Appeals for the Third Circuit. · ~· .· 

He clerked on the Ninth Circuit for Judge Alex Kozinsky ofthe U.S. Court of 
Appeals. · . . · · ., 

./ Mr. Kavanaugh was a law clerk lo U.S. Supreme Court Justice Ant~ony 1Cemiedy'. 
'. -' 

./ · Prior to his·Supreme Court clerkship, Mr. Kavanaugh earned a prestigious 
fellowship il1 the Office· of the Solicitor General of the Unlted States. The 
Solicitor General's office reprysents the United States before the Supremy Court. 

- . . ) . 
' ' . . . . . ' 

.·~. Only 3 of the 18 judges confi~med to the n.c. Circuit si~ce President Carter's term 
began in 1977 previously had served as judges. ' 



'\ 
[_ 

,/ Deniocrat~appointed D.C. Circ11it judges with,no prior judicial experience 
include: HarryEd\Vards, Merri~~ Garland, Ruth Bader Ginsburg, Abner 
Mikva, David Tatel, and P~tricia Wald. ·· · · 

In his 2001 Year-End Report on the FederalJudiciary, Chief Justice Rehnquist aigµed , 
that "we must not drastically shrinkthe number of judicial nominees who have , 
substantial experience in private practice." The Chief Justice also noted in his Report 
that "the federal Judiciary has traditionally dtawn from a wide diversity of professional 
backgrounds, with mapy of our m,ost weU::respectedjudges· coming from private 
·practice." <· -· 

,/ Supreme Coµ~ Justice Louis Br~ndeis spent his whole career in private practice 
before he was named to the. Supreme Court in 1916. . 

Supreme Court)ustice Byron White spent fourteen.years in private practice and 
two years at the Justice Department before his appointment to the Court by, , 
President Kennedy in 1962. - · · ·· · · -

·- . 
. - i . < • • ~ 

. ./ Supreme c6~rt Justice Thurgood Marshall had Iio judicial experience vlrhen 
President Kennedy recess appointed him to the Secoµa· Circuit in 1961. Marshall 
had served in private practice and as Special Counsel and Directorof the NAACP 
prior to his app9intment. - . . · 

. . 

.. President Clinton noniinated, and the'§en~te confirmed, a total of 32 laW)'e~s -
without any prior judicial experie1tce to the U~S. Court of Appeals; including Judges 
David Tatel·and Merrick Garland to.the DC Circuit. 

Confirmed Clinton Appeals Court Judges Without Prior Judicial Experience 

Name 
M. Blane Michael 

Robert Henry 

Guido Calabresi 

Michael Hawkills 

William Bryson 
-•David Tatel 

Sandra Lynch 

Karen Moore 

Carlos Lucero 

Diane Wood 

Sidney Thomas 

Circuit -

··Fourth-

Tenth 

Second 

Ninth 
Federal, 

DC 

First 

Sixth 

Tenth 

Seventh 
_Ninth· 

Confirmed 
- September 30, 1993 

May 6, 1994 

July i8, 1994 
Septemb~r- 14, 1994. 

-September}8, 1994 
· October'6, 1994 

March 17, 1995 
. March24, 1995 

June JO, 1995 

June 30, 1995 

January), 1996 
· -Merrick Garland DC .March 19, 1997 

July 31, 1997 Eric Clay Sixth . 

_2 



Arthur Gajarsa .. Federal' July 31, 1997 

Ronald Gilman Sixth November 6, 1997 

MargaretMc:K.eo\VIl Ninth· March 27, 1998 

· Chester Straub ·second · June 1, 1998 

··Robert Sack Second . June 15, 1998 

John :K.elly Eighth July 31, 1998 

·····William Fletcher Ninth Octobers, 1998 

Robert :K.ing Fourth · October 9, 1998 

Robert :K.atzmann ·Second July 14, 1999 · 
' 

Raymond Fisher Ninth : October 5, 1999 

Ronald Gould 'Ninth November 17, 1999 

Richard Linn Federal November 19, 1999 

Thomas Ambro Third February l 0, 2000 

:K.ermit Bye Eighth February 24, 2000 

Marsha Berzon Ninth March 9, 2ooq 
Timothy Dyk Federal May 24,2000 . ' 

Robert Tallman Ninth May 24, 2000 

Johnnie Rawlinson Ninth July21, 2000 ;· c 

Roger Gregory Fourth May 9, 2001 

3 



· Brett Kavanaugh 

. 1. Independent Counsel 
a. Vince Foster investigation. . . 
b. Privilege arguments. v. work in.Bush White House (E.O. 13233 PRA) 
c. IC referral/impeachment (his role, release of salacious details) 
d. Law review article on IC Law : 
e. Op-eds on Starr{general defense of Starr 

2. · Elian Gonzales 

3. 'First Amendment Religion Cases (checkout McConnell tps) __ _ 
a. Good News Club v. Milford (exclusion ofrelig. orgs. from use of facilities) 

>b. Santa Fe Indep. SchoolDist. v. :boe (prayer at h.s. football game) 
. c. Bushv. Holmes (Florida school vouchers) 

4. · AffirmativeAction/Race-Rice V; Cayetano (representation& op-ed) 

5~ Anti-Consumer 
a. · · . Lewis v .. Brunswick (product liab) · 
h. Geier v. Honda (product liab) · 
c. Green v. GM (product liab) 
d.. Broussard v. Meineke (class action) (might not be important) 

6, Bush White House activities .·. .. . . . 
a. Document production in Enron, (may cross over w/ lb above) 
b. Work on judicial nominations ·. · 
c. Tort reform 

7. ·. -~xperience 

· :8. General Right Wing Affiliatioris,(Fed Soc; Starr; Bush White House, etc ... ) 
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