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·, . . BRETTM.KAVANAUGH 
.. ·. Nominee to the JJ.S. Court of Appealsfor !he DC Circtni! 

' • - ,·- ' ' • , ' • - • • : -.;'-: - • - ' •• ' ' .-. ', ·_. - •' ' '_!. : '. •• _, • 

Brett Kavanaugh is a well-respeCted attorney.and higlnly qualified candidate for the ... ·. 
DC Circuit, with strong bi-partisan s11pport from the legal comnmnity. Mr. 
Kavanaugh has an extraordinary range of experience in the public and private sectors that 
makes him well-suited for theD.C.Circuit. The ABA.ratedMr. Kavanaugh "Wen 
Qualified" to serve on the DCCirc;uit .. 

. ./ · He has practiced law, in the private and public sectors, for 14 years. He was a partner · 
· atthe law firm of Kirkland & Ellis, arid has an Qutstanding reputation irnhe legal 
cq.mrmmity. · 

./ · Judge Walter Stapletmi. said of Mr. Kavartallgh, "He really is asuperst~. He is a rare 
match of talent and personality." Delaware Law Weekly; May 22,2od2 ... 

I . . ,. . . , 

./ After arguing against Mr. Kavanaugh in the Suprem~ Court, W ashingtbn attQrney Jim 
Hamilton stated, "Brett is a lawyer of great· competency, and· he will be a force· in this 
town for some time to come." NewsConferencewithJamesHarnilton,.FederalNews, 
Ser\rice; June is, 1998. · 

' ' . . -, . ' ·, . , ·. '', - ; 

./ M[r. Kavanaugh graduatedfrom Yale College andYaleLaw Sshool, and served as, the · 
Notes Editor on the prestigious YaleLawJoumal.. · · · · 

. . 

. ·. Mr. Kavanaugh has extensNe experience ill the appellate courts.,. both as a derkamll 
as colllnsel. 

Mr. Kavanau~ clerked for Supreme C::ourtJustice Anthony Kennedy, .a~ well as . 
Judge WalterStapletcmofJheJ'hirdCircui(andJudgeAlexKozinskLoftheNinth ... 
Circuit. . · · ··. · · · · · · · · 

Prior to his Supreme Court clerkship, Mr. Kavartaugfoeaµied a prestigious 
fellowship in the Office of the Solicitor General of the United States. The. .. . .. 
Solicitor General's office represents the United. States .beforelhe Supreme Court. 

• • . • :._ _- •· i ' ; 

· ./ ·· l\1r. Kavan~ugh has. argued both. civil· and criminal matters before tfie Supreme 
Coµrt and appellate courts throughout the country. · . . . .. ' 

Mr. Kavanaugh has dedicated the maj~rity ofhiscareerto public service i~ both: 
the Executive and judicialbranches. . . 

. . 

./ In. addition to his.servicecforthree appell~tejudges and his .work at· the. Department 
of Justice, Mr. Kavanaughhasworkecl·for President Bush since 2001. 

,/ . 

. . .. 
. . . 

He currently serves as Assistanttothe President and StaffSe~retary. Jri that .·. 
capaeity, he is responsible for the traditional functions of that office, including 

( 
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· ~oordinatirrg ail docum.ents ·to and from th~ President . He previously sef.Ve~L · · 
as Sen.iorAsso~iate COunsel and Associate Counsel fo the ,t,resident hI t}iat : .•. 

· · .. capacity, lie work~d on the nµn'i~rous. '9onsti~tion.:al, legal;.· an.~ ethiea! isslies 
traditicm,ally J:iand.led by that oftic~.:. : : · · · · · : . · · 

... ':~· 
.. ·' · ... ':•. 

l\1r~. Kavanaugh ser\red as ~Associate Co~sef ii1 the Office oflrideP¢.~dertt . 
, Cotinsel, w.here he.handlecl amunber of t4~ po~~f consti~ticmal and)~gal issu~s . " 
· presented durjng :that investigatioii. ·•· .•. · · · · ·· ·· · · · · ··. 

·,. 

; • ·~ . )\'Ir. l(a-V,a11augh believ~s in giving back to his com~unity., 

<1· 

:I, .' - ~. ; ;: • 

Whilein private practice, Mt. Kava:naugb took.on pro boBoma:ttei:s; 
includiilgrepresentation of the Adat,Shalorri congregatfon.in:Montgofu;ecy · ··. · ·· · · ·. 
County, Maryland against the attempt to stop the construction of a syii~gogue in 
·the'county. · . ' · · ·,,. . . ·. , · '·:· 

· .. .. : 

.·. \' 

.. -· ·~-, 

·.·'· 

. ; ··.: 
··.·','·. 

. V'/ . fu a,dditfon to being active in hf~ chrirth, Mr. Kavanaugh :ha~ ·coliched y~µth •"i·· 

; :ba8ketball arid pai;ticipated in ot~ei- 'Comnnuiity acti~iti~s. > : ,' . ' ' . 
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Brett Kavanaugh ·;.. Experience 

Allegation: . Brett Kavanaugh i~ not qualified to be a federal appellate judge because he lacks 
the necessary experience .. 

Facts: 

Brett Kavanaugh has an of the qualities necessary to be an outstal)dingappellate ·.. . 
. judge., He has impeccable academic ctedentials and significa11t1eg?Lexperjenc~ in 
the federal court~. 

' ' ·. '• .. ' ' J ' ' ' .·. ' ' 
The ABA, the Democrat's "Gold Standard," has rated him "Well Qualified" to 
serve as a judge on the DC Circuit. 

' ' 

../ He haspracticed law in theprivate and public sectors for· 14 years. He was a 
. partnyr at the law firm of Kirkland & Ellis, specializing in appellate litigation, and 
has an outstanding reputation in the legal community. · ·· 

' ' 

../ Mr. Kavanaugh has dedicated a suqstantial portion of his career, 11 years, to· 
public service. . · , · 

. Mr~ Kavanaugh has argued both civil ancfcriminal matters before th,e stip~emi 
Court and appellate courts throughout the country~ · 

' ' 

../ . While serving as an Associate Counsel in the Office oflndependentCounsel,Mr. 
Kavanaugh handled a number of the novel constitutionaland legal issues . 
presented during that investigation . 

../ In private practice Mr. Kavanaugh foc;used on appellate matters and as part of his 
practice, he filed amicus briefs on behalf of clients with the U.S. Supreme Gourt. 

. - -. ; 
I ·. : • • • • ' 

>- Mr. Kavanaugh has ex(ensive experienc~ in the appellate courts, 'both as ,a c.Ierk and 
as com1sel. 

' ' 

../ Mr. Kavanaugh served as a law clerk to Judge Walter Stapletoriof the U.S: Court 
ofAppeals for the Third Circuit, . · · 

He clerked on the Ninth.Circuit for Judge Alex Kozinskiof the U.S. Court of 
Appeals. · · ·· · · 

. : . ~ . ,. i 

../ Mr. Kavanaughwas a law clerkto U.S, Supreme CourtJustide Anthony Keillledy. 

· Prior to his Supreme Court clerkship, Mr. Kavanaugh earned a prestigious 
fellowship in the Office of the S,olicitor General of the United States, The 
Solicitor General's office represents the Urtit~dStates before the Supreme Court . 

1 
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•. /' ~: », . ·: Only 3, of tb.ef9 j._dges.¢onfirmed to the ri.c~ circ~it since Presldeiit Cart~fs form' ·· 
''. .' .•.• ' began in 1977 previously had served as judges. . ., ' ' . •' ' 

. . ·. . ,. •· : . ; _; : ... : ·. . ':1 1." • ·~· ~' 

., ... , 

·-.~ .. ·· 
;·.· . 

Deniocrat-apppintedD~C. Circuit judges withno.prior,judicial<experiert¢e 
include: Harry Edwards, Mer.-ick Gatland~ ll~~h B_ader Giil~btirg, Abil.et · •·· 
~ikva, i;>avitl Tatel, an4 J>:a!ricia :"'~Id. · .. · . . . ··. . .. 

. fu ·his 2001 Y~ar-End Reporron theFedetalJudiciary; Chief Ju&tice Rehnquist argued 
·that "vve 1mistnot drastically shrink the 1fomber of judicial nomi~ees W-iio hav~- · .· · · 
sµ~stantfalexperience.in private practic~.''. The ChiefJustice also.noted inhis .• Report .. · 

·· that ','the federal JudiciaJY has traditionally diawn frOIDa Wi4e.diversity ofprpf{isSion~l ··' 
.· backgrounds, with m.any ()four inost w¢11Jrespectedjudg.es coming fromwivat~ ..... · .. _···· < · ·.· · 

. ; . 

. ~ .. ' . practice."' . . . , . · : · ·1 
. .. ·~. ' •, ' 

'. ': .. ~ ·. ' ·.;· . 

'·:. ._ ...... . 

· · ·· ./ ." · Supreme Court)ustice Loni~ B~apdeis spent:his 'Vhol~ i~an~i'rihp1fr~te ~~~cti~·~ .. ·· 
.be.fore he was named to the Supreme Court in 1916; ·. · · · · ; ' · • · ·. · •·· ·· · · 
. . , -·. ·' ' . ' . .· 

... ·,. ' 

<v · · · Supreme CowtJµstice Byron Wldte.spentfofuteen years-in'ptiv~te pf~ctice:aiid .. 
. two years at. the Justice Depru:1tnellt before hi~. appointment to the Gcn~rt by, . ·... ..,. .·. · 
:presidentKennedy'ip.1?62; · · ... . . .. 

'··· .. '..; 

. I . .. ,. . 

.·, .. ::: 

· .. ' .).:· 

' . ·~ 

, ........ ._ 

·.·. ';/·' ·.· ••···.. .. Supreipe Cpurt J ustfoe Th.µrgood Matshaii had nojudiei~i' expe~ence Whew • ' 
·. -.. : -President l(eniledy.recess'appo~nted.}li:n1totby Second Circui:tin J961._'1v1;arsliall · 

had served .in privat,e practice ~d as Speci~l Co~s~fand Dir~cjprofthe NMCP' 
. piiotto bis ~ppointment · ·. . ·· · · , .. · · · · r.; 

"""' 

·. · . Con.firmed· Clinton Appeals Courl 'JmJge~ Witb~11f Prio{J~dicialE~pe~ien~~ : -. 
·:'•'· .·. ., .. _, . . ·, - . . - . ·:-.• . :··' 

. . ~ : 

··,,.• 

'· 

. ·Circuit ··. ·· ·. 

Fourth.· 

.·.\ 

· .cOn:fitIDed· · ~:.-··, '~· '· ·, · . .'•·:: :·.,.·· 

···' 

' . ·, ,· 

·,:' 

. ~ ' . . . . ' 

R?bert, Henry · 
., .. Guido· Calabresi 
... MichaefHawkins 
. · WiJlian1.J3fyson 
. JJavid::T.atel ·. ·· ... 

sat{cfya :Lynch , 
.. · · · · · ·'Karen Moore ... 

·•·· · ·C~Io~Lu~erri .· .. · 
•, ' ·'" niarie w~~d,, ' 

· . tenth: 
·. Second' 

Ninth·· 
. Federal . ·'· . 

',.·· .:.,,:·· 

DC. 

First. .... 
Sixth 

"Tenth 
. · .. Seventh· 

.:;.;•,. 

. :' ;·. -~.: ,'•' 

·.-:·· 

.$ePt~hl,hei'30,··.1'993,, 
· May 6, 1994" 

• ·.· July 18, 1994 
. Sept~mber 14, 1994: 
Sept~iriber 28, 1994,: : .. 

·. October i(f994V · · 
·.··. March 17 .·t99:S · ,::. ' ' . ·. . . . . ' . . 

March24,l??5 .. ·~· 
Jlliie 30,J99.S • '­
ruu~·3o~·i99s. ' 

.:.''' 

•, .,._·.::'.· 

.·. §' . 

•. .. ).:. <'. ·.· , .· ·. Si~eyth91rla~ .·.·.· · · ' .· 
.. : ": 

Ninth . . .. ,. .. · ·\ ·. January 2, t 996 ·· :, · . ;\ ~ '. • I , • 

, ";:' 
.· ..... . -: ; 

.· ·' 

_ _.:.·.:. .:>-

'.·: . 
·"·~. . 

·. ·2· 

''. . ~ 

::'''!·' 

·,. ·'. 

' ... .. .,_, i. 

· .. ,__·' ;i,::,.·,_ .· 

. . · .. • 

·'·" 

·",· 

' '"J.'· 

:·_.·· 

I., .. • •... ' 

. ····, • . 

"' ·: ... :· ...... :~ . .: ·.'. 



(. Merrick Garland DC March 19, 1997 
EricCiay Sixth July31, 1997 
Arthur Gajatsa Federal .July31,1997 /. 
Ronald Gilman Sixth November6, 1997 
Margaret McKeown Ninth. March 27, 1998 
Chester Straub . Second • Jun~ 1, 1998 
.Robert Sack Second June 15; 1998 · 

John Kelly Eighth July Jl, 1998 
William Fletcher Ninth October 8,·1998 

· Robert King Fourth .. October 9, 1998 
· Robert Katzmann Second ·July 14, 1999 ( 

Raymond Fisher Ninth October 5, 1999 .. · 
Ronald Gould Ninth November 17, 1999 ·. 
Richard Linn Federal 'November 19, 1999 

-·Thomas Ambro Third February 10, 2000 .' 
·Kermit Bye Eighth February 24, 2000 
Marsha Berzon Ninth March 9, 2000 

·· ,iimothyDyk Federal May24,2000 

• Robert Tallman Ninth May24, 2000 

Johnriie Rawlinson Ninth· July 21, 2000 
Roger Gregory Fourth May 9, 2001 ) . · 

l 
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Brett l(avanaugh - ,Age 
•' . . 

Allegation: BrettKavanaugh is too youngto be a federal appeUatejudge - he's only39 years 
old.- . , · . · 

Facts: 
. .. . . 

· · :> Mr. Kavanaughwould bring a broad range of experience to the court. . 

./ Mr. Kavanaugh's legal workranges from sewiceas associa.iecOUI}Sd to the 
President, to appellate lawyer in private practice, to experience as a prosecutor. 

·/ Mr. Kavanaugh has clerked at twoofthe D.S. Courts ofAppeal,tlleThirdand . 
Ninth Circuits, and at the Supreme Court. He.would bringto the':b.C, Circuit his 

· experience with those courts. ' 

./ . In private practice and during his s~rvice as a prosecutor, Mr. Kavanaugh . 
· participated in appellate matters in a number of the federal .courts of app~al. 

' ' ' 

' .·' ' .' ··•,. ' ' '' ' ' '·. '· ', .,.·. ,' ' •..•. '., · .. · .·•·. ( '·, > 
AH. three of the judges for whom Mr.· Kavanaugh clerked were app.~inted to'1the bench'.·· 
before they were 39. All have been recognized as distinguished jurists. · . . · 

;· . '- ' '. ' - .. : ' -. , -,·' . ' ' 

~ustice Kennedywas appointed, to the 9th Circuit.when he was 3ifyears old. 

./ . Judge Kozinski was appointed to t}ie 9thCircuitwhen he was 35years old ... 

./ Judge Stapleton was appointedtothe district court at 35 andJater elevated fo·the 
3rd Circuit. 

There are many examples of judges who were appointed tothe bench ata yo~g age and 
•have had illustrious careers. . · · 

._Name 
Judge Harry Edwards DC 
Judge Douglas Ginsburg DC 
·Judge Kenrieth Starr DC 
Judge Samuel Alito 
Judge J. Michael Luttig 
Judge Kai;en\ViHiams 
Judge J.'Harvie Wilkinson · 

-·Judge EdithJon~s 
\Judge Frank Easterbrook 
Judge Donald Lay· 

· . Judge Steven Colloton 
Ju9ge Anthony Kennedy (later. 



JudgeMary Schroeder 38 •••••• .. 

Judge, Alex Kozinski· 35 
Judge'DeanellTacha 39 
Judge Stephanie Seymour 39 
Judge J.L. Edmondson 39 

Age should nof be a measure of a •person's experience; · Many distinguished senators 
,began th.eir service at ayourrgage. · ' 

. .., . . '· 

Senators Bi den a11d Kennedy were eledecLto ,the Sertate at the age{>f 30; and 
. ,Senator Leahy was ·elected at 34.. · · · 
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Brett Kavanaugh~ Starr Report 

. ' ' ' : . - ' ' ·. - ·. ' ' - - :· . . ' - : . : . -~-

Allegation: Brett Kavanaugh was a co-author oflndependent Counsel's Ken St.arr: s report to 
the House of Representatives,. in which Starr alleged tha,t there were• grounds for 
impeaching President Clintpn.· Kavan;;tugh's participation inStarr's investigation··· 
of the Monica Lewinsky affair evidences his partisan, right-wing agenda. 

Facts: 

~-- · Accordh;ig to numerous press reports,iMr; Kavanauglltdidnot authorthenarrative····· 
section of the Independent Counsel's report tliat chronicled iudetail Presid~nt 
Clinton's sexual encounters with Monica Lewinsky. · 

Mr. Kavanuagh has since criticized the House of ~eprese~tatlves. for releasing tlbte 
report to the public before reviewing it.· See Brett M. Kavanaugh, "First LetCongress l)o Its · 
Job,". T/ie Washington Post, Feb. 26, l999, at A27. . 

~- , The section of the lndependlent Counsel's report co-authored by Mr. Kav;m3tugh -
grounds for impeachment -was required by law, and the allegat~ons contained in . ;· 

. that :section were confirmed! by subsequent events . 

. ./: · Federal law required Independent Counsel Starr to advise the House of 
· Representatives of ''any substantial and credible information" uncovered during 

the course of his investigationthat may constitute.grounds for impeachment. See 
28U.S.C. § 595(c). . 

· ~ Accordingtopre~sreports,.Mr. Kavanaugh co.;authoredthe·sect.ionofthe 
· Independent Counsel's report that explained the substantial and crediqle 
information that may constitute grmmds forimpeachment'; This section . 
stimmariz_ed the specific evidence supporting the. allegatiortsthat President 
Clinton made false statements under oath and att.emptedto obstruct justice. 

~- -.. TheII1dependentCounsel's report never ~(ated that PresidentCli.ntonshouldhav.e 
been impeached. Rather, it Qnlyexplained that th.e Office oflndep~ndent Counsel 
had, uncovered substantial and «:.redible .information that may constitute grounds for . 
impeachment. This· conclusion was clearlyborne .out by subsequent events. · 

'./: . The House of Reprns~ntatives detenl1ined that the infonnation presented by the 
Independent Counsel constittited grounds for impeachment. · By· a vote of 228-
206, the House voted to impeach President Clinton for perjuring himselfbefore a 
grand jury, And bya voteof 221'" 212,theHouse voted to impeach President 
Clinton for:obstructing justice. · "' · · · 

<·,·. ,- : . ' . .·. -. . 
. . 

./: . After. a trial in the :U.S.· Senate, fifty Senators voted to remove Presiden.t Clinton 
from office for obstructingjustice, ' ' . ' . . .. ·. . . . ,• 

I 

. I 

I 
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Numerous Democrats co-sponsored a c¢nsure resolution introduced by 
Senator Feinstein that stated that President<i:linton''gave false tir r»i~leadilllg 
testimony.and his actions[] had the effect of impeding discovery.of evidence 
injudicialproceedings." S.Res. 44" 106th Ccmg. (1999). ··· . .·· · 

• Members of the Senate who co-sponsored the censure resoiµtion includ~d: 

.. 
Senato.r Durbin (D,. IL), Senator Kennedy(D..,MA), Senator Kohl (l) .. \VI), 

. Senator Schumer (D-NY), Minority Leader Tom Daschle ffi~SD), and Sellat6r ' 
John Kerry (De.MA). . . . . 

. : ' . ,• . . ' . : .. 

Then,.Congressman Schumer, asSenatpr"'elect statedthat "it is cleatthatthe . 
· .. PresidenUied when he testified beforethegrandjufy.'.'' 
. . . ,' : ' . . . '' . '. ,... . ~' 

U.S. District Cm,1rt Judge Susan Webber W rightlater held President Clinfonil1 
contempt for "giving false, misleading~ and evasive answersthatweredesignedto .. · 

. obstruct the judicial process" in J>aula Jones's ~exualharassinentlawsuit and· 
ordered him to pay a fine of$9o:ooo .. 

. . . _, . ' . ·.,· . . . 

In January 2001, Presid~nt Clinton admitt~d to giying. ''ev~sive ~d misleading . 
answers, in violation ofJµqge Wright's discovery's orders" during his C:lepositicm.' 
·in Paula Jones' s sexual hara5sment lawsuit As a result, he agreed to pay a 
$25,000 fine and give up his lawlitensefqr five years.· · · · 

The U.S. Senate already has confirmedjudicial and other nominees ~ho work~cl for.· 
Indenende'nt Counsel Ken Starr. ·If these nominees' work for the lIJdependent. 
Counselwas notdisqualifying,thenthere is no reason why Brett Kavauaugbshoul~ · 
not b1e confirmed because of his work for the Office ()f lndepende11t Counsel.' 

' ·-. : \ . . .: ' ' 

Steven Colloton served as Associate IndependenfCounselfrol111995fo19Q6 and· 
was confirmedfora seat on the Eighth Circuit Court of Appeals,oilSeptember 4, 
2003 by a vote of 94to1. He was:confinned to bethe ·u.s. Attorney for the 
Southern District of Iowa on Sept~mber'5, 2001, by a voice vote~·· . 

./· JohnBates served as Deputy Independent CouI1selfroml995to1997and.was 
confirmed for a seat on the U.S. District Court for theDistrict of Columbia on 

··December 11, 2001 by a vote of97 to 0; · . · 

•. · ··· · v Amy St. Ev.e served as Associate Indepen4ent Counsel. froni · 1994: t6.1996and 
was confirmed for a seat on the U.S. District Court for the Northern District of 

· Illinois on August 1, 2002 by a voice vote.. . 

./ · William Duffey served as Associate Independent ~ounselfrom 1994to1995 .. and 
was confirmed tobe the U.S. Attorney. f9r the Northern District of G~orgia on . . . 

·. November6, 2001, by a voicevote. Ml'· Duffeyrecentlywas nomin~tedforaseat. 
onJhe United State.s District Court for Northern Dis.trict of Georgia and \Vas voted 
outof the Senate Jtldiciary Committee on February 5,2004, by.unanimous · 
consent. . . . . . 

·r 
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Karin hnmergut served as Associate Independent Counsel in 1998. and was · 
confirmed to b.e the U.S. Attorney for the District of Oregon on Odober3, 2003 
bya voice vote~ . . 

,/ Alex Azar served as Associate Independent Counsel from 1994 to 1996 and.was 
confirmed to be the General Counselofthe Department ofHealthand Human' ·. · 
Services oiiAugrist 3, 2001, bya voice vote. · 

. .) Eric Dreiband served as Associate Independent Cou.nsel from 1997 to. 2000 and 
was confinned to be General Counsel of the Equal· Employment Qpportunity · .. · . 
Commission on July 31, 2003, by a voice vote. · · . 

. . . 

. v Julie Myers served as Associate Independent Counsel from 1998tof999 and was 
... c0nfirmed to be an Assistant Secretary of Commerce on October 17 ,2003, by a. · 

voice vote .. · 

., 
·' 
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The Washington Post, February 26, 1999 

Copyright 1999 The Washington Post 
·The. Washingfon'Post 

View Related Topics.· 

· Februa~y 26; 1999, Friday,flhal Edition 

SECTION: OP-'ED; Pg. A27 

LENGTH: 1274 words 

HEADLINE: First Let Congress.Do Its Job; Adeep structural flaw in the independent cOunsel 
statute, · 

BYLINE: Brett M. Kavanaugh 

BODY: 
·. tomanyofus, including many who have worked in the·independent counsel's office, it 
· seelTledclear·lon·g ago that the independent c:ounsel'statute is·a dubious' idea. Butwhy 

exactly 'is the statute so bad? After aH, are·. independeht counsel .investigations r12aJly. mor:e 
aggressive than the often bare-kn~ckled Justice Department investigations of·political figures: 
.such as Mayor Marion Barry or Rep. Joseph McDade?The·answer is almostcertainlyno; as·· · 
any honest defense lawyer would concede. ·· · · 

: But there is a deeperstructuralflaw with the statute, It permits Congress to enlistanOuts.lde ·. 
agencywithin the executive branch (the independentcourlsel} to conduct an intensive 
investigation of a president or his administration and t~en report to Congress and the public 
on the.results .. The statute thus allows Congress to avoid ,its own iiwestigative and oversight;· · 
responsibilities.and thereby avoid (oratleastdefor) responsibility forunpopular or politically· 
di.visive investigations. The Lewinsky matter is the Clearest example yet ofthis t.Jnfortqnate · 
phenomenon.. · · · · 

. To begin with, after allegations.of presidential obstruction ofjustice l~hded ill th'e·puhlir:; 
domain inJanuary l 998, the House did nothing for nearly eight months, but instead deferred · 
to the independent counsel's investigation.That is notwhatthe Constitution contemplateq. · 
When C()ngress learns of serious allegations.against a president,· it must quickly determine . · 
whetherthe president is to remain in office~ for only Congress (not an independent counsel) 
has the authority to make t~at initial and fundamental d.ecisiori. · · · · · · 

In the. Lewinsky case, for example, the House Judiciary .Committee .could have questioned 
Monica Lewinsky, Betty Currie; Vernon .Jordan and perhaps even the president in early 1998 
(an approachthis .author publicly advocated at thatti.me), gr,anted im,munity where necessary 

··and gottento the truth,.Theresimply wasT10 need fc>'r thisr::nessto.have,occupiedth~ country · 
· fpr13 nionths.·~ · · · · ·· · · · · · 

The constitutional confusion continued when the· independ~ntcounsel submitted his ·referral 
to .Congress in September. Consistentwith the independent counsel statute, the referral 
identified several possi.ble "grounds .for impeachment," .the statutory prerequisite for an 
independent counsel to directly subm~t grand juw informatidn involvir;1g presidential . ··• 
misconduct to Congress. But that. raises a serious question: Why does the statute authorize 
an independent counsel, a memberof the executive branch, to describe the possible grounds'. 
for impecichment: of the president, a decision inthe exclusive province ot Congress~ 
(Disclosure: l worked. on that.part of the independent. counsel's referralthcit id~nti,fied 
possible.legal groundsJor impeachment.) · · · · 
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thafthe Judiciary Committee would, at a minimum, carefully review the referral be.fore 
a~Wgri~i~Q.~nyppblicrelease. Sbrnethoughtthatthecommittee·might•ribf releasematerials·. 

•. 
·' submith~.cl by bne

1
• independent counsel at all, but instead simdply use the referdral as a , 

springboarcitop cinand conduct its own investigation. Indee , the Rodino Ju .iciary .. 
C:omrni.ttee apparently never released the 1974 JaworskLreferrat,and the Senate JudiCiC!ry 
Corr1111ittee carefully guards the somewhat anak>gous FBI background reports o~ presidential · 

•• 

• 
~ of3 

nbn1inees. 

Inthis instance, however, after an overwhelming bipartisan vote, the House publicly released 
the independent counsel's report without even reviewing it beforehand -- .notwithstanding ·· 
widespread recogn!tion that the referraLnecessarily would describe extraordinarily sensitive 
evidence and personal information: The House'simlTlediate and. unscreened release of the · 

· referral· arid subsequent ·release oftruckloads Of Sel'.lsitive grand· jury material:.,.- the . 
president's grand jury videotape, grand jury transcripts, theTripp-tewinsky audiotapesand .. 
the like"".- obviouslycaused unnecessary harm to Congress, the pre?idency,the independent· 
counsel anclthe public discourse. · 

-;-- . ,I 

·.·.·The referral. process also exposed yet again the fund13mental flaw in thestatute'srequire111ent 
that independent counsels rfile substantive reports; as opposed to simply providing Congress 
raw evidence,, The reports divert attention from the evidence to the perceived accuracy-and 
fairness of the re'po'rt. Because independent.counsel cases involve political figures, the 

; prosecutorial reports are Jnevitably attacked as politically motivated documents .• We now 
haveplenty·of exalT)ples: the McKay report(attatked as unfair to Edwin Meese}; the Walsh .· · 
report (attacked.asunfair to' presidents Reagan and Bush} and the Starrreport{attacked as 
unfair to President Clinton). congress'soriginal conception of independent counsetreports --
that the independent counsel's recitation and interpretation of the evidence wouldhe · 

. accepteda.s gospel· by all -- reflects a post-Waternate naivetethat has been.flatly disproved 
by two decades of experience. · · · · · · · · 

· In this case, moreover, the HOuse's, massive public release of the referral and backup 
evidence hotonly was unwise on itsown tefms; but also suggested thatthe independent 

, counsel -'" notthe House -- was defining the impeachment .process. Of course, after the 
public release of the referral, many believedthat constitutional normality would retum -" that 
the Judiciary Committee would conduct its own investigation and probe witnesses directly, a . 
seemingly necessary ingredient before impeaching.andremoving a .. presiderit6f the United 
States .. Butthat,·too, never happened:Instead,to the. chagrin of constitutional purists, both 
the H.ouse and theSenate rendered theirjudgrnentswitholit a full and independent· · 
congressional investigation in either ·body: · 

;. • ' • • : : '· '> ' ' 

Sonow.thatitis over; ~horn dowe blameforthe morphing of constitutional roleswe 
witnessed over the last·year?.·N:oone·canleg'itimately bl~methe in~E!p.endentcounsel: Heo 

' follovve<.t thestatutearldthemandate given him·· by the attorriey·general ahd thre·e-jud"ge' 
court (Sarp Dash~s reinterpretations notwithstanding),,and it obviously was nothisrole.to tell 
the House that it should be more aggressive in conducting its own impeachment process·. Nor 

. · can one place much criticism on the House Judiciary CommittE;!e, for it deferred to a process 
seemingly ordained by the independent co.unsel statute. Rather, the blanie lies squarely on 
the independent counsel statute itself :-..: thg hyd rau lie: fqrce that faci I itated, .<:Ind. even caused, 
the unfortunate blending ofdmstitutional .roles throughout the. impeachnient process. Yet 
ahother·reasontoend t~is statute and revert.to a.system more closely resembling the 
tried-and~true discretionary system of administration,::appointed special prosecutors-., bne· in 
which Congress does its job andoversees the executive. ·· ·· 

To be clear, my criticism· of the process the country underwent over the past )fear isn.ot to 
say whether President Clinton should or should hot have been removed from ·office. One can 
argtie that the president would have been removed had the proper constitutional process 
been followed.· Alternatively, ·one.can argue.that he.never.would .have been impeached. 
Regardless,the procedure that Congress followed inthis<;:a.se, pursuant to the 'independent 

. co1.:111.sel ~tat\jte, was deeply flawgd in that it required a single quasi~exec:;utive branchpfficer ·. 
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'"- who was" on the one hand, defenseless against relentless and orchestrated politicai 
assaults and,_on the other hand, unaccountable tothe people -- to define the ill;!peachme11t · 

'process. _ 

The writer, a Wa~hi~gtonattorney, served as cin assoc;iate cou.nsel for independent counsel 
Kenneth W. Starr. · 
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. Allegation:.·. 

Brett KavanaqgtJ. -'-Vin~~ F?stet Investigation 

. Brett Kavanaugh' s work for Independent CounselKenneth Starr while he 
investigated the Clinton Administration de111onstrates Mr.· Kavanaugh' s partisan; · 

· . right wing agenda. In particular, Mr; Kavanaugh investigated the circurn.stances · 
·surrounding former Deputy White House Counsel. Vince Foste.r'sdeath for tfil:ee ·. · 
years after four separate investigations already had conClUded that Mr .. Foster. 

· .· committed suicide.· · · 

·}> · Mr. Kavanaugh'~ work ontheinvestig~tionofYince Foster'~ deatbdefuonstrates 
· . b.ls fairness and hrtpartiality .. ··•··. · · · 

:;-, · , While working for Inclependerit C01µ1sel K_enneth Starr, Mr. Kavanaugh was·th'e 
line attorney responsible for .the Office oflndependent Gounsel's investigation ! 

into Vince Foster's death. Mr. Ka,yan~ughalsoprepared theOfficedf · 
Independent Counsel' srepoit on Vince F oster',s death. · · 

.Jnthereport prepared by Mr. I\avanaugh,the(Jfficeoflndependent 
Counsel concluded that Vince F.ost¢:r.had committedsuicide;thus:debun~ing. 
alternative conspnra~y theories a,dvanced by critics of the Clinton · 
Administration. · · · · ·· 

. Mr. Kavanaugh' s role in· theViilce Foster .inyestig'1tion evidences his ability to 
··.assess evidence impartially andrefµtes anyallegationthathis decision-"makingiS · 

driven by ideological or partisan s~msiderations. . 

~.·. ·· ·Mr;·Kavanaugh's work on the investigation ofVin~e Foster's death was.~areful and •i 

thorough.· and demonstrates his outsta,nding skills as a lawyer~ 
~ . . - . - . 

In investigating Vince Foster's death, Mr. K_avanaugh was requiredto manage and 
Teviewthe work of numerous FBI agents and investigators, FBI labora,tory 
· officials, and leading'national experts on forensic and psychological issues. 

v . Mr.Kavanaugh conducted interviews with a wide varietyofwitness~s concerning 
both the cause ofVince Foster'.s death and his state of mind:. · 

While. some have complained that thelndependenfCounsel's investig~ti6ri of ·. 
Vince Foster's death took too lon,g .and was unn,ecessary~ a carefµl, thorough, '1Jld • 
detailed investigation was necessary underthelndependerit Collllsel's mandate~ 

l:he report prepared bf Mr. l(avanaugh demons~rrtted sensitivity f() Vince Foster's·.··· family. · ·· · ·· · ., · · ·. · ··. · · · ·.· ··· · .. · · · ·. ···· ...... ·.. . · .·.· · 

Although photographs· taken of Vince Foster's bodyafterhis death were relevant· 
to the investigation, theywer~ excluded from the repofrprepared by Mc 
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•• 

Kavanaugh because "[t]he potential for misuse and exploitationofsuch · 
pho. to ... g.r .. ap.hs [w .. (ls.Jb .. o.th. su. bst.ant.ia .. 1 .. • .. an.··d·o· b .. v. io.u·· ... s." See·R· ep.ort.o .. n. the·D·· e.a.thof.·.Vi·· ... in.ce·n· t. 
W Foster Jr., By the Office of Independe~t Counsel, 1n re.'. Madison Guaranty S'avings <f<. Loan 
Ass 'n, to the SpecialDivision of the United States Court of Appeals for the [Jistrict of Columbia 
Cir(:Uit (filed July 15, 1997), Section m.b. . 

' . . ' . . . .. ' . . .· '. ' ' 

The'Office oftheindependenfCounsel'sinvestigation into the death of'Vilice Fostet 
·was compelled l;>yits court-assignedjurisdiction. · · 

¥ The.SpecialDivisionofth~ United States CotirtofAppeals fortheDi~trictof 
Columbia Circuit asked the Office of the Independent Cotmsel to investigate and 

· prosecute matters "relating i11 any way to James R McDougal's, President . · 
William Jefferson Clinton's,orJ\1rs; HillaryRodham Clinton'srelationshipswith. · 
Madison Guaranty Savings &Loan Association, Whitewater Development 
Corporation,·or Capital Management Services, Inc.'' 

./ The de.athofVince Foster fell within the()ffice oftheJndependent Counsel's· 
. jurisdiction both because of the. way White\vater-related documents from· Mr. 

Foster's office were handled afterhisdeath, and becaµse of Mr. Foster's possible 
role or involvementinWhitewater-related events under investigation bythe 
Office ofindependent CounseL · · 

.: . .· ' - '• .. ' ·. . . . . 

The U.S.· Senate has confirmed judicia.l and other nominees who worked for 
·Independent Counsel KenStarr. Ifthese nominees' work for the Independelllt 
Counsel wasnotdisquaftifyling,lhen thereis no.l"eas.on whyBrettKavanaug4 should 
be dlisqualified because of his work for Independent Counsel Starr . 

./ StevenCoHoton Served as Associate. Independent Cmmsel fro1Il 1995to 1996 and 
was confirmed for a seat on the Eighth Circuit Court ofARpeals on September 4, ·· 
2003 by a vote of 94 tq L He was confirmed to be the. U.S. Attollley for the 
Southern District oflowa on Septe1Ilber 5, 2001, byavoice vote. · 

· ./ John Bates served as Deputy Independent Cbunsel from 1995.to1997 and was 
confirmed for a seat on the U.S. District Court· for the District of Columbia on 
December 11, 2001 bya vote of97 to O. 

Amy St Eve served as Associate Independent Counselfroml994to l996and 
was confirmed for a seat onthe U.S. District Court for the Northern District of 
Illinois on Augustl, 2002 by a voice vote. 

. . ~ ' . . . ', -. ' 

./ William Duffey served as Associate Independent Counsel from.1994 to 1995 aria:· 
was confirmed to be the U.S'. AttorneyJ0r.the Northern DistrictofGeorgia on · · 
November'16,2001, bya voicevote. Mr. Duffey recently wasnpminated.Jo~ a seat 

· on the United States DistrictCotirt forNortJ:iem District. of Georgia and was voted · 
oµt of.the Senate Judiciary Committee on February 5, 2004, by unanimous · 
consent. · · · · · 
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. ,' .· ..•. ;'.······ J(arinJnnnergUt serv.ed as Associate Inde}>endent Cciurtsel in l99a and was. . .. · · 
··· confirmed to· be the U.S>Attom~Y:fQr th~DistrictofOregcm on October 3,~ ZOOJ 
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. ·: .... · ./ .·.· ... ··.A~ex Azar.servedasAssociat~ IndependentC~Urtsel fro~. i.994 to.1996:and.was_ 

·confirmed to be the.General Counsel of the Department of Heal$ and Human ···· · 
Services onAugtist 3, 2001; ]?ya vojce vote~ ·· · · ··· ·· · · . 

1· .... • . t ·.~ .: • ' . . . . . " . . ·: ,. ';• . 

.. ·· . ./ . · Efi~ Dre.iband served. as Associate IIlde}Jenderit Counsel from)997.to 20QQ and 
, . .. . : was conflmieci to .be General Co tinsel of the Equaf Employfil~nt :Opporttinlty · . 

.. ' ..• C:onimission on July 31, 2003, ~ya voiceyote. · .. ·· . 
",, 

. ~ . 

. .,, .·.· ... · . Julie Myers served as Associate lndepenclentCouriselfro#1}998 to J999and was· .. ':; . 
.. confirmed to be· an As!?istant Secr~~ary ofCommerce'onOcfo\)er'l 7 ~ 2003/bya · 
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.·Brett Kavanat1gh - Georgetown Law Journal Articl~ 
.. ~~ .:.·-·. 

,..·- .\· ·. 

.·. 
''' 

Allegatiolll: .···In aJ998artid~ for the GeorgetownLawJournal, BretfK~v~arigh'~gued.for:a 
narrow interpretation of executi,ve privilege arid specifically state9t~at c.ourt:s t '. 
could only enforce executive 'privilege clrumswith respect, to natforial secririty and, 

. . :, < foreign affairs information. A$ AssoCiate White House Qoupsel;, ~owever, Mr. , , .. 

·,::· 

. , ,· 

Facts.: -.-.-. -.. 

Kavanaugh was involved with asserting ex¢cutive privilege in a, v¢ety ofother 
.... ·contexts, ·including ;docU1J1ents. ielatingJo ·vfoe Pr~sident C.heney/s ~netgy policy 

' task force, the Enron investigation, .and the Marc. Rieh pardon. · · 
' . , . . ~ . . .. . . . . . ' . . ·• . . ' - . .. . . : :·. ·, . ' . 

l'-

' ~ . ·. · . . Mt. K:avanaugh's :Georgetowp .l'aJv,.Jourit.al article d~01011_strates. hls· impartiality . · · 
and ability to analyze issues withouf respect to id,etilogical or :Pariis~n concerns~ 

.. ./ 

. ./ . 

'. ,"· . -

While Pfesideilt Clinton wa~·hi office aJ;J.d.thus silbjectto posS,ible crim.inal .·.· 
indictment for perjury ari:d obstruction Bf justfoe; Mr. Kavaliaugil called ob: . .. " . 

·. 'congress in his article to clarify that a sitting President is not.s-ijbj ectto criminal · 
.• ; illdictnient while in' office. see Brett M, Kavana~gh, Th~ President ~nd the Ind~p~nde~f ' . ' 

·•.Counsel; Geo.L.1:2133, 2157(199,~). ·· . . . ···.•·· . .' · . :.· 

. ·.··, The p6sitions ·taken by Mr~ Kavan~ugh ~s Asso~i:ate White ~ouse ~ouiJ:sel ~re' 
consistent withthe vi~ws ,regarding executive pdvileges that h,e 'expressed in bis 

.. · ' .GeorgetownLawJournatarticJe~·:· · · · · ·· · ' · '.''.;. · ... · · · ·< 

... v ·•In his Georgetown Law Jou;hal article~' M:r: Kavanaugh Wiis' addressing' ()):ily '. 
· . claim~ .ofexecutive privileg~in · re~ponse to grand jury subpo~nas o,r ci,'hninal. 
' 'tri~l subpoenas when he ~tated that courts woulci only enforce' such claims in tlie 

co11text of national s~curity or foreig;i1 affafrs informati()n .. · 14: ~t.2162;.:' · . ·· · . · 

. ·:· 

" .. · 

<, Mr. Kav~augh also argued, hc)wev~r,'th~t 3: presumptive.privilege fof .· · , . · , . 
• c Presidential communications existed, notlimtted to the areas of nati()nal .s¢curity . .. · ,\ 

' ." '~ . 
'.. '''1!1d foreign affairs, andthat''it'may \VelJ be.ab,sofote hi civil;·c{)hgressiornd~ and '•' 
. . ·.· ... ;F_OIA proceedings.". Mi;\ Kavanaugh claiified that "it iS, only.iJJ. the· djscrete realm .··. < 

of criminal.proceedings where the privilege may be overcome.;? Id. at 211i. .. · .. 
. ,•' , ... 

./~ As Associate White House Coims.¢1~ :Mr. Kavan~ugh has (I.ever.worked on a. 
· • matter where the Presi<lent:.invo~ed or thre~tenedtoinyoke•executive ·· ·. · 

privilege in respol!lding to a:grandjul1' subpoena ot·a c~imlmtl trial······:- .. ' 
· ·subpoena. Th~te is thmrno contradictldn befyveen the :vte-Ws exptessecl in his · 

.· ·: . Georgetql1lti ~aw Journal' article ancthis:actjQns W4ileworkirig ~tt}ie:'WJ:iite · 
House, · ·· < ·•· ·,·. · ·. ;; ····.: · ,,, ·_ · ·. · · ' .. · :~:."· '"· · . 

. ···~·· •. . · ~t~ ~K~van~ugh'·~ article-:p~e~ented a ·th~u~httufex~minatfon of th~ pr~·bl¢ms . .. .· . 
' : > · .. assoC,iated with ·th¢ mdep~ndent counsel sta(Ute• and Qffered. a moclerate·~and se.nsible 

•••••••• 
·. setofrecommendati()ns for reform. · · · · " · · .. 

,·.:····'"' · .. ·,', "·· ... ,, .. · ..... '. . .... 
·,,·· 

. . ~ . 

. •:··'.·. 

. ... :.· 

.' . ~ . 

'., ., 
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V .. Among the difficulties MLKavtuii;iugh identified with.the independentfounsd 
system existing at the tinw were the le11gth and politicization Qf ind1:mendent ·· 
counsel ihvesti$ations. Id. at2135, · · · · · · · ·· · 

V .·. He also argued that the appointnientand iemovalprovisioiispertaining to 
independent counsels, J:>oth ill theory and in fact, led to µnaccounfable 
independentcounsels. M · 

V · Tb solve the.se problems, Mr. Kavtuiaugh set forth several proposals, For 
example, Mr. Kavammgh sug~esteq that independent counsels shoul9 be 
nomtnated by the President and confirmed by the Senate, and thatth~ J>tesident 
should have absolut.e discretion over whether and .when to appoint an independent 
counsel. Id. at 2135~36~ ·· · · 

Jerome Shestack,. the Presidentof the ·Ai,nerican Bar Associationatthetimethat 
Mr. Kavanuagh'sarticlewas published; complimentedhis "well.:.reasoned alld 
objectively prese11ted recommendations" and noted his "most schofarly and 
comprehensive review of the.issues of executive privileg.e." J~rom,eJShestac}(, 
The Independent Counsel Act Revisited, 86 Geo; LJ. 2011, 2019 (1998) . 
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86 QEOLJll33:,. 
(Cite as: ·86 Geo. L.J. 2lJ3) 

·,_,.· ,F'!lgel. 

C. . 

~ ·, ' 
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~· ., 
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Georgetown Law .Jcilinla1 
July,'1998 .· · ··;:· ... 
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*2134 INTRODUCTION 

Officials in the executive branch, including the President and the Attorney General, have an incentive hot to find 
criminal wrongdoing on the part of high-level executive branch -officials. A finding that such officialS conllnitted . 
criminal wrongdoing has a negative, sometimes debilitating, impact on the President's public approyal and his 
credibility with Congress--and thus ultimately redounds to the· detriment of his . political party and the social, 
economic, military, and. diplomatic policies that the President, the Attorney General, arid other .high-ranking· 
members of the Justice Department champion. [FNl] For those reasons, the criminal investigation and prosecution 
of executive b~anch officials by the Justice Department poses an. actual conflict of interest, as \\(ell as the i;tppearance 
thereof. · . ·· · 

In addition, when the law of executive privilege is unclear 0r involves the application: of a balancing test; the 
Attorney General. labor~ under a further conflict of interest. When the Justice I)epartment seeks aqcess to internal 
executive branch' communications, the Attornc:y General simultaneously must perform two potentially contra,dictory 
functions-: First; she must act as the chieflegal advisor to the executive branch (a r?le ill which she generally Would 
seek to protect the confidentiality of executive branch communications). Seco_nd, she must serve as a prosecutor (a 
role in which she generally would seek to caqin privUeges so as to secure relevant evidence). As former Watergate 
prosecutor Archibald Cox recognized and as Attorney Ge.neral Reno's role in the privilege disputes between the 
President and the Whitewater Independent Counsel has revealed, those dualroles place the Attorney General in a 
difficult, if'not impossible, position in determining when the President's assertion of privileges should be challenged. 
[FN2] This conflict afone necessitates an outside prosecutor *2135 (uiiless tbe Attorney General \tnnounce_s .at the 
outset of the investigation that she wiU notaccede to any executive privilege claim other than national security). 
Otherwise, the public cannot be sure that the'Attofney General has riot improperly sacrificed law enforcement to the 
Presid\:nt's assertion of executive privilege,., . 

The conflicts of interest under which the Attorney General labors in the investigation and prosecution of executive 
branch officials, 'particularly high- level executive branch officials, 'historically have necessitated a statutory 
mechanism for the appointment of some kind of out.side prosecutor for certain sensitive investigations and cases. As 
the Watergate Special Prosecution T11sk Force stated in itsreport, "the Justice Department has difficulty investigating 
a~d prosecuting high offiCials," and "an indepe11dent prosecutor is freer to act according to politically neutral 
principles of fairness and justice." [FN3] This article agrees that some mechanism for the. appoi1:1tment of af!. outside 
prosecutor is necessary in some case,s. 

Nonetheless, Congress can improve the current "independent counsel" system, which was established by the Ethics 
in Government Act of 1978. [FN4] Several problems have been identified with the current. system, incliiding the 

. following: (1) the· app.c:iintment i;nechanism, by att.empting to specify situations where. an independent counsehs 
necessary, requires _the President and Attorney General to seek appointment -of al)._ ind~pendent counseLin cases . 
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. . . . . . 

where it is not\varianted ;ind permits the· President and . Attorney General to avoid· appointment·· ~fan• indepl:nde11t 
counse.l in cases where it is ·warranted;. (2) .. the . appointment and removal provisions (which do .not involve the 
President) are contrary to our constitutional system of separation ofpowers and, both in theory and perception, lead 

·· · fo unaccountable independent colinsels; (3} the hivestigations last too long; (4) an independent counsel can 
. . ' ' -. ' ' ' ·. ·: ... ' ' - ' ' ' - - -· ' - \_.. . : '' ' ' ' •, '. ,. ' [ 

investigaite matters beyond the initial gr!lnt of jurisdiction; and (5) independent counsel investigations have become 
"politicized" (a commonly used but rarely defined term}. , 

This article suggests thatthose problerns-'·to the extent they are. unique to an independent counseland dd hot apply 
.· to ,federal white-collar investigations more generallyc-result primarily from the uneasy relationship bet\veen the 

President .. and the . independent counsel •that the independent counsel. statute creates. This article a;.~vances. severi,tl ·. 
·proposals that would clarify the President's role in independent. counsel iiwestigations, thereby reducing the number 
ofinve.stigations and expediting those that are necessary. Each of these proposals stands on its o'\Yn; the adoption of 

·. any9ne proposaldoes not necessitate or depend upon the !ldoption ofanyother. · · 

First, Congress· should change the provision for appomting an independent *2136 counsel.A ''special ~ounser' 
[FN 5];should be. appointed in the manner wnstitutionally;mandated for the appointment of other high-level ~xecutiv;e 

·branch officials: nomination by the President.and confirmation by the Senate .. Cµrrently, an independent counsel is 
appointed by a three-judge .Pa~el.selected by the. Chief )ustice of the United S(ates. Although this unusual procedure · 
survived constitutionalscrutiny in Morrison v. Olson; [FN6] it is unwise to assign a small panel of federal judges to 
seh:ct the special counsel·because th,e prosecutor, nq matter how qualified, will lack the accountability and the iilstant . 
credibility that comes . fro~ presidential appointment and Senate confirmation. Appoin.trnent <by the President, 
together with confirmation by the Senate, would provide greater public credibility and moral authority to the 
i,ndependent counsel .and would dramatitally diminish the ability ofa President and his surrogates; both in Gmgiress 
and. elmvhere,. to. attack the independent Counsel. as. "politically. motivated." In addition,·. any supposed concerns . 
about "accountability" would be alleviated if the independent counsel were appointed (arid removable) in the same .· 
µiann.er as C>ther high-level execu!ive branch offidals. · · 

S~colldl, . the. President·.· should have absolute discretio~ •· (necessariIY • influenced,. of 5ourse,, by congressional and . 
public opinion). whether and when to appoint an independent counsel. The current ~tafute, by attemptillg to specify, in. 

•· ~rmte detail. the precise situations requiting. an independent cou,nsel, is fargelyove,rinch1sive, thus producing. too 
·many investigations.At the same time, the statute is underinclusive because It allqws anAttomey (}eneral to u~e the 
law as a shield in situations that by any ordinary measure \Yould warrant the appointment ofa specia:Icounsel. 

·- . - . . ' - -. -· ' ' . ' 

. Frir example, Attorney GenernUanet Reno appointed anindep~ndent coilllsel to investigate wh,etherSecrefary of• 
Agriculture Michael Espy accepted illegal gratuities--a very important investigation, but one that Con,gressand the 
people tnight have entrusted to the Justice Department. [FN7J On the other hand, the Attorney Genernl has refused f<> ·. 
appoint an jndependentcounsei for the campaign fund-r!lising matter b(lsedon a narrow analysis of the, independent 
couns.el. statute's triggering mechanism. . )'hat· approach ignore~ the broader. question th(lt should ]~e fye issue (and 
historiCally has been the issue): At the end ofthe day, win the American people and the Cong{ess have, confidence in . 
the credibility of the ·Justice Department investigation if it . culminates in a· no-prosecution decision against those 
high-level executive branch officials underinvestigation? . · .. 

TM<l; withrespect to an independent counsel's jurisdiction; Cm1gress should *2137 coliify and•expand upon the 
Eighth C'.ircuit's 1996 decision in Un!ted States v. Tucker [FN8J.toensure that th.e President and the Attorn~y . 
·.Genera~, rather than any court, define and monitor the independent counsel's jurisdiction .. Such'a. cl(lrification wouid 
place sole responsibility for the independent counsel's jurisdiction on these publicly accountable officials; Congress 
¥fill exe:rcise sufficient oversight to <:leterthe Pre.~i.dent and Att9rney General from illegitipiately ~estricting the 
independe~t counsel.'s jurisdiction. This change would greatly expedite special counsdinvestigations. Jurisdictional 

· ·;challenges· have caused severe delays; F'or example,. a: specious· challenge to the Whit~w~ter Independent Counsel's 
.. jurisdicJion defayed,a trial of Arkansas Governor Jim Guy Tucker for over two and one-half years before he and his 
codefendantsfinally pled guilty. • · 

Fourth; Con'gress should eliminate the statutory .reporting requirement. The reporting: requirerr{ertt ~dds greattiine 
. and expense to independent counsel in,vestigations1 and the rep0rts are inevitably yiewed as .politiciil .dpcu1Ilents, The 

' ' ' . ' 
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. . 
ordinary rules . bf pr9secutodalsecrecy should apply to evidence gathered during an in#pendent c;ounsel 
investigation;· except that the special counsel should be authorized to provide the President anci the House Judiciary 

··· Committee with. a classified report of any evidence regarding possible misconduct by current officers of the 
. executiv1~ branch (including the President} that might· dictate remo~al by the President or impeachµient by the 

Congress:- · · · 

Fifth, · Congress can answer a question that the Constitution d~es ·not explicitly address, buf that can ·greatly · 
influence independent counsel investigations:· Is. the President of the United States subject to criminal indictment 
while he serves -~ office? Congress should establish that th~ President can be indicted only after he leaves office . 
voluntarily oris impeached by the House of Representatives and convicted and removed by. the Senate. Removal of, 
the Presi_dentis a process inextricably intertwined With its seismic political effects. Any investigation t}ia(might 
conceiyably result in the removal of the President canriot be separated .from the dramatic and drastic consequences 
that "\VOUld ensue. This threat inevitably causes the J>resi_dentto treat the special counsel as a dangerous adversary 
instead of as a. federal prosecutor seeking to root oufcrimll,iaiity .. · · .. . 

. . . . :., ·. -. . ' 

Whether the Constitution allo,ws indictment ofa sitting President is. debatable (thus, Congress. wouldnofhilve tne 
authority to establis4 definitively. that a.· sitting President is subject. to indictment), Removing th~t uncettainty. by 
pr,oviding that the. }>resident is not ·subject to indictment would· expedite investigations in which the President is 
involved (Watergate, Iran- Contra, a~dl Whitewater) and_would .ensure.that the ultimatejudgm~nt onJhe Rresident's 
·conduct (inevitably wrapped up in its political effects) is made where all great national political judgments ultimately 
nmstbe made--in the Congress of the United Sta'tes. · · · •• ..· ·.. · · 

'• . ' . 

Sixth, Congre~s should codify the current law of executive privilegeavailable in criminal litigation to the effect that 
the President may not maintain any executive privilege, other thana, national security privilege, m response to a 
~2138 grand jury or _criminiil trial subpoena sought by the lJnitecl States. That rule strikes the ,appropriate balance 
between th~ need of federal law enforcement to conduct a thorough investigation and the need of the President for · 
eonfidential discussions and.• advice. Codifying the law of executive privilege in. this . manner. would·. expedite .· 
investigations of executive branch officials. and ensure that such investigaticiris are thorough and effective (at least, . 
unless the courts were to reverse course and fashion a broader privilege as a matter qf constitutionapaw). · 

These six proposals together would reduce the numb.er ofspeciaLcounsel investigations arid expedite those· 
investigations that do occur. The proposals would enhance the public. credibility of special ~ounsd investigations, 
reduce the inherent tension between the President and the specialcounsel; and better enable a special counsel.to 
co.ndl.lct a thorough and effective law enforcement investigation of executiv~ · brarich wongdoing. Finally, ·.the 
changes would ensure that a specific entity (Congress) is directly and solely responsible for overseeing the conduct 

. of the Pres1dent of the United States and determjning, in the first instance; whether that conduc.t warrants·· a public·. 
sanctjon. 

fBAcK.dR.omm . 

A. THE CURRENT LEGAL SCHEME 
, . . ' . . 

LThe Policy Justification for a Special Counsel 

The theory behind the appointment of an outside federal prosecutor. is that the Justice Department cannot be trusted 
to investigate an executive. branch official _as thoroughly as. the Justice. Department would investigate. some other 
similarly situated person. [FN9) .Regardless whether the Justice Department is actually capable of p~tting political 
self"inte.rest aside and conducting a thorough investigation, the problem remairis. In cases in which charges are not 
brought;. C9ngress and the public will question \Vhether the investigation has been as tl.10rough and a~gi;essive as it 
would h_ave been abse.nt the P?litical incentiverwtto indict. There is no real or meaningful check to deter an under-

.· aggressive or white-washed Justice Department investigation of executive branch officials or their associates.· 

· On the flip side, however,. contrary to the cla~ms of some qi tics, there is. a real check against. an over-aggressive 
special prosecutor--the s~me check that deters an over~aggressive Justice Departm~nt prosecutor.It is thejury. As 

Copr. ©West 2004 No Claimto ()rig. lJ.S; GoVt. Works · 



• 

•• 

.86 GEOLJ 2133 Pages 
(Cite as: 86Geo. L.J. 2133,. *2138) 

. Professor KatyHarriger correctly noted: . . . . ·. ··• . . . . .· . . . . . . . . . .. 
· Prosecutors, both independent and regular, must have sufficient evidence to *2139 convfuce a jury that a crime 

has been committed, One clear constraint on independent counsel ... is one that. is on all prosecutors, They must ll.Sk 
themselves whether their case will pass the "smell test" in'front ofa jury. Will they find criminal action beyond a: 
reasonable doubt? There is virtually no incentive for any prosecutor, independent or otherwise, to·pursue a· criminal 
cirse that fails that test. To argue then that there are no checks on the independent counsel i~, to say theJeast,. 
disingenuous fqr it. ignores· the fact that independent coliuseJ do not operate outside .the esta~lishe.d legal system in 
their pursuit of criminalcases. They cannot escape the requirement that their case against an individual be r~viewed 

·by an impartial judge and a jury of his peers. [FNlO) · · · 

Indeed, an acquittal is far more damaging for an independeilt counsel (whose recqrd will be judged on, at inost, a 
· handful of prosecuted cases) than for the Justice Department prosecufor who will handle ·dozens if not hundreds of 
cases in,hiscareerand for whom one·acquittal is ordinarily not a significant blemish .. 

2,Two StatUtory ,Mechanisms for Appointrnent.~fSpecill.l Counsels .· ·• 

Commentators do not always appreciate tlult current' federal law pr?vides two different mechanisms rot 
appointment of special counsel to investigate and prosecute a particular niatter. First, under the discr~tionary ''special 
attorney" provisions, the Attorney General may directly select a special attorney to, c.onduct a particular investigation .. 
where she deems it appropriate. [FNl 1] Consistent with this authority, Attorneys General throughout our' history 
have looked outside the Justice Department to appoint special attorneys to handle particular high-profile or • 

. politically charged cases. [FN12] For example, the Watergate specialprosecufors and the first Whitewater outside 
counsel were appointed directly by the Attorney General under this al),thority, . 

.. Second, under §§ 591 ~599 of Title 28, ·the mandatory· ''independent counsel"·· sta~te,' Congre~s h~s specified a · 
. number of covered persons as to whom the Attorney General must seek the appointme~t of an independent counsel 
if, after a preliminary investigation, she fmds ,;reasonable grounds to.believe that further investigationis warranted." 
[FN13)TheAttorney General does notselect an independent counsel herself, but instead applies to a panel ofthtee 
judges(the "Special Division") preselected by.the Chief Justice of the United States .... [FN14] J'he panel ofjudges .. 
then selects an independent counsel. [FN15JThe indemmdentcounsel's *2140jurisdictio,n is techniCaUy defined by 
the -Spec:ial Division, [FNl 6] although the. Speeial D~vision defines it in the manner requested by the Attorney 
Genera:!. [FN17] The independent counsel is to conductall investigations and prosecutions "in the name of the· 
United States, "[FN f 8] and is to conclude his investigation by notifying the• Special Division and filin~. a report on 
"the work of the independent counsel." [FNl 9] The independent counsel may nor expa11d 4i.s jurisdiction to cover 
umelated matters except upon application to the Attorney General and approval by the Special Division; [FN20] 
Pursuant to this. statute, nearly twenty independent counsel have served $ince 1978, most notably .in theJran-Contra 
and .Whitewater matters. · · · . · 

There are t\vo iillportantdifferences between the discretion.ary "spedal attorney•',• statute ani the Il1a:ndatory 
nindependent.counsel" statute .. First,.·the special attorney is appointed by the Attorney·General;not D(Y.·apanel·.of 
jµdges. tNeither system involves the Senate.) Second, the. j\ttorney General· possesses unfettered discretfori whether ' 

·· to seek a special attorney for a partiCular case, whereas th~ independent counsel statute requirl(S that the Attqriley 
General seek an independent counsel in certain ca~es; · . 

B. ARE OUTSIDE FEDERAL PRO~ECUfORS EVER NECESSARY? 

l. An Illusory Debate 

Let's briefly put aside the questiOns of who ~hmilcl. appointthe outside federal prosecutor as ~ell as the· question of · 
under. what circumstances the outside prosecutor should be appointed, The ihitial,. fundam~ntal issue .is whether 
Congress should provide any statutory mechanism for authorizing the selection of persons outside the Justice 
Department to lead particular fede~al criminal investigations . and prosecutim;1s. lndeeq, the rhetoric. speweci ~nd the 

·ink spilled over the independent couns.el law often frame:; the question in these terms"-namdy, whethera)l outside 
. prosecutor is ever n~cessary for the investigatio~ of executive branch officials. . ' . . . . . 
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This supposed debate is, however, entirelyil1usory. Even the most severe *2141 critics of the current Uiaeperiderit 
counsel. s.tatute concede that a prosecutor appointed from outside the Justice Department is nece~saiy iii some.cases, . 

For example, Professor Julie· O'Sullivan has criticized inany aspects of.the ~ndatory, independent coim~el regime. 
She nonetheless concedes that "[a]s in thy past, in e)(traordinary cases where the appearance or re~lity of a genuine 
collflict of interest re quires that a matter be referredJo someone oµtside the DOJ, that. referral should be made to a 
regulatmy IC'' appointed from outside the .Justice Department.by the Attorney Gen~nd.JFN2lJI.n other words, 
PrcifessorO'Sullivan agrees that there must be some legal mechanism for appointiilg an outside speciaLcowisel to 
handkhigh-profile investigations of executive branch officials. · 

Similarly, former Justice Department official Tefl)' Eastland. has criticized the independent counsel statute in .a 
lengthy analysis of the. history and policy of special prosecutors. But Mr. Eastland, too, believes that •i[i]nsofar as 
crimirn1l in~estigation and prosecµtion goes, Presidents· or. their Attorneys General could exerci.se their. di1>cretionary 
authority in cases of conflict of interestand name Watergate~type prosecutors. 11 [FN22] · 

Theodore Olson, head of.the Office of Legal Counsel underPresident Reagan, has criticized the statute but also has 
stated thaf''theie is nothing wrong with theidea of going cmtside.the,Departmentof Justice to pick someone special 
to pursue a~ investigation· because. public· integrity requires .that. 11 [FN23] Mr. Olson noted that Attorney· General 
William Barr, for example, had selected special prosecutors fromout$ide the Justice Department to ensure that the 
lead prosecutor wa~ not a "permanent direct subordinate of the Attorney General or the President.,; [FN24] · 

. . " '' - ,. . '. ,. 

The Bush Administration lobbied ~gaii:tstthe independ~nt coul1sel statute in 1992~ However, the Dep:Uty Attorney· .. 
General· conceded that "we all recognize that t)Jere is. a need" for ,the Attorney General to appoint an o.\ltside counsel. 
oil. occasion, and explained· that Attorn~y GeneralBarr "has on two occasio~s availed ~elf 9f the sfatµte '[28. 

, U.S.C. § Sl5]that allow~. him to appoint an outside authority as a special coun~el.''[FNf5]., >,, , .... , , . , , 

Finally, the most f'amohs critic 0f the independentcounsel statute is Justice Antonin Scalia: His,d~ssenJ inMorrison 
.v. Olson; [FN26] the decision upholding the constitutionality of the independent coUI1selstatute; is largely an 
analysis of the· Constitution's separation of powers,· including the requirements of the Appointments Clause and the 
. Cou.rt's ·jurisprudence regardiµg the removal po\\'.ef of .the.· *214 2President. Nptwithstanding the length and force of 
his dissent; Justice Scalia's objection to the independent counsel statute was reaHyquite simple: The Preside11tmust 
be able· to appoint and remove at will· the independent counsel: lf the Presideh.t can select the independentcounsd, .. · 

.. and the Presidenttan remove the independentcounselat :Will, then.Justice Scal.ia. would have no objection>[FN27J ... 

f '. The Deeply Rooted American Tradition of Appoiilting()utside Fed~ral Prosec\ltors · 

It is n,q1ts.urprlsing tqat most critics of the current mandatory inciepe11dent coun,sel statute. accept the appointment of . 
pr?secutors from outside the Department of Justice in certain cases. This Nation possesses a deeply rooted tradition 
or' appointing' an outside prosecutor, to run particular federal investig~tions of, ~2143 .·executive branch. officials. 
Ou.tside counsels are not a m:odemphenomenon. Between l879 (the birth of the Justice Pepa~ent} and 1973, · 

. presidential administrations appoiI}ted outside prosecutors on multiple occasions. [FN28] · · · 

In · 1875, for. example, · Presideht .Ulysses. S. ·Grant named a. special counsel• to 
1

prosecute ·the St..· L:uis Whiskey 
Ring--a scandal involving adose friend of President Grant President Grant·later ordered.the fi!ing.9f the special'· 
prosecutor because the prosecutor was allegedly too aggressive. [FN29] · 

. .- . . . . 

.. During President Theodore Roosev~It'sAdmiilistration, two 6.utside counselswert: appoiI}ted. In 1902,the Attorney · 
General appointed a Democrat as special counsel to prosecute a land, fraud implicating a. high-level executive branch 
officer. The following year, President Roosevel(appointed aspecialcoui.isel to investigate charges ofcorfuptfon in , 
th(!.Post Office. [FN31] In so doing, PresidentRoosevelt stated .that "l should like to prevent any man getting<the 
idea that! am shielding anyone." [FN30] · · · · · · 

In 1924, followinga Senate resol~tion caliing for ~ppointfilerfo ofa special prosec~tor, [FN32]iPresideI1tCalvin · 
Coolid~:e. appointed two special prosecut~rs; one Republican a{\d one Democrat; to jointly .conduct the criminal 
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.. investigation of the Teapot Dome scandal. [FN33] The special prosecutors sul:Jsequently obtained the conviction of .. 
the former Secretary oflnterior for taking a: bribe. [FN34 J 

In 195:2, Presi<lent H~rry ThUllan's Attorney General appoit1ted aRepublican as special counsel to investigate .. 
alleg~tions of crin:rinal wrongdoing within the adnlinistration, including within the Justice Depiutment. [FN35J Like 
President Grant over seventy 'years earlier, Presiderit Truman's Attorney. General· eventually fired the special 
prosecutor. 

' . . . . 

. ; . 

• In. ,1973, President Nixon's Attorney General named ·a .. ·Democrat,. Archibald Cox, .as·· special .. prosecutor· to.· 
investigate and prosecute the Watergate cases. President Nixon fired Mr: Cox, but subsequently appointep another 
Democrat, Leon Jaworski. The prosecutor eventually obtained th,e convictions of nlllllerous rp.embers of. the Nixon 

·Administration. · · · · · 

In the wake of Watergate, Congress enacted the· Ethics iri · Goyemme1lt Act of 1978; fFN36] which required the 
· appointrnelit of an independent counsel m certain cases. Sinqe then, Presidents and AttomeysGeneral have sought 

, ...... ' ",- .·· ·.-. '· ·.' ·_ ' - ' ' ' ' ·-: '-. _ .. ·.·:-: ·_. \. '. 
the appomtrnent *2144 ofnearly twenty independent counsels under the statute but also continued td appomt specia1 
prosecutors outside the.man<latory independent counsel mechanism in cc:ises where that statute did not apply or hadl 
lapsed; · · · · · · · · ·· 

' . . . ._ ,·' . . .' 

Duritig President. Bush's Administration, for. example, AttorneyG~neral William Barr appointed retired Judge 
Frederick Lacey as special counsel to investigate· allegations .. related to. Iraqi involvem.elit in an American bank, the 

. '.· .· .· ' ' ' .· .... · \ . ' . '·•· .· ' ''' .· . '. .· ' . . 

so-called BNL mvestigation. He also appointed Judge Nicholas Bua to mvestigate the Inslaw case, which involved 
. allegati6ns directed at theJusticeDepartrnent. [f,N37] 

. . 

. In 1994, during a brief period when the independent counsel statute had lapsed, Presid~nt Clinton a,s~ed the 
Attorney General to appoint a specialcounseLto mvestigate the Whitewater matter, which mvolved crirnitial referrals 
and allegations agamst former.business partners of the Ptesident,(James B. McDougal and Susan H. McDougal). and 
a separate, specific allegation of wrongdoing against the President by former Arkansas businessman and JildgeDavid · 
L. Ha,le.TheAttorney Gener~l selected Robert B. Fiske, Jr.,who served until the independentcounsel statute.was 
reauthorized, at which. time the panel of judges ~ete.rrnined that the statute required appointment of an independent 
counsel who was not ah administration official. [FN38] 

·Th,is extensive·.history demonstrates a clear ''.tradition"·. of"11aming Special prosecutors in certain, .e)(ceptional 
circumstance~. II [FN39] It shows that criillina~ inve~ti.gatiohs of executive branch officials or their associates were 
handled either ''through normal chaiµiels, '!Vithin the· Justice Department, or outside 'them through counsels specially. ·. 
appointed by. the President or the.· Attorney General arid thc:refore. accountable to the President for their exerdse of . 

. power." [FN40] · 

. . : . •. . ··:~: .. ' - ·. ' ' . . . ' _: .. 
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· Jruuiy outside prosecutors appoi11ted . thr~ugho~t oµr. history 4emonstraJ~s .thefr importance ari.d ;hecessltYi·· And the. ·• •· 
··.further fact that even the strongest critics of the. rrumdatQfy: indeperid~nt coun~el statute concede that iui'outside 
pi:os.ecl:Jtor is. ni::cessary iµ soll1e· ca~es .idelling · eyidem:e that some. ~niechanism foe appointyneni, of a11 o.utside .· 
ptosectitor is appropriate. . . . . . . ·.· ·.. . . . . . •. ' : ' . < . . ·. · .. ·. . ., .. 

"J· 

.. '>Foi these reaso11~. future debates should Iiot focus o:ilwhether a sp~cial couµsel Statutds. neCess;ny, bttf:t~ther b~ .· . 
· .. · : . the. rii9re pe,rtinent questions .ofby whom and under what conditioris a· special counsel shoµld :Oe app~ipted •.•. ' . . .. '• · .. 

:,: . . ' ... ·~ · .. ' . J. . . . ·. . . . . ; . . . . "• . . '. .. ,.·. .; i . ' . ·. . . . ·. . . . : . . : ;. : • . . 

··.·Ii. IMPROVING Tiffi SYSTEM. .·,.· 

· . Tws artiCle proposes that Congres.s ¢n~ct the f6llc;VVing statutcirylllii~ge fu lieu ~of the .cµrr~~tindep¢ncl¢nt co~i;i ''· statute. . . . . . . ; . . . .. . . . ·. . ; . • .... •, . ' . . . 

>-" . ." .. 

. . Section 1. Appointrne~t and Jwjsclictio~ ofa Sp~ciai Counsel . . . . •' 
· . . •. :. (a) When the public iriterestrequires, th¢ President ·tnay appoint; by and with the advice and. conseJitpftlje Senate, 

a Sp,ecial Counsel to i.iivestigate and prosecute matters withiii the jurisdiction assigned by the President:' ·. . ·.. . · 
· ,;(b) The.Attorney General and the Special Counsel shall con8ult as nec.essary and appropriate: rc:gardilig J:4e Sp,eeial 
Cotitisel'sjtµ}sdfoti6n, The Special Counsel's junsdictlon shaH notbe reviewed in anY co\ltt ():f the United .States: . 
NotWithstanding Fe.deral. Rule of Criminal Proce:dure 6, the Attqrney Gen:eriil or ·the SpecfatG0unsef 'may ~eport t9 . , : 
Congress.regarding theSpedal C<>unsel's jurisdiction'. · · · · ·· · · · ', 

.·l 1· 

*2146 Secti~~ 2. Reports by a'Special Couns6I. . . . . . .·. . . · • · ·'· .·· . , ' 
·.·; The Atto~ey · (]eneral ot. Special 0,'.>un.sef ~shall·. discl~se evidence · 9f possible · mi~conduct .regilrr:Ijiig'•anY 
·· · hnpeachable. officer. of the.United ·States in a· sealed.reportfo .the· :hesident, imd to the Chafu11· and~Ranking 

Member of the Judiciary Conimittee of the House qf Repres~ntativ:es: Federal Rule of criwirial J>rocedur.e~6 shall not' 
appfr::tq such reports. No person to whotri disciosurds authorized under thls· s·ection si;i:all ~furtb~r diSclqse the ·· 
infonnatiQn'. except:as specifica'lly authorized bytlie Congress. ' .. ,/ . 

·.:.·· ,·. ·':. '-· .. . '. . 'i ·.· . . ·'. 
.•''. ·;.-:· 

. Thi~ ~rtide also: proposes. that ·Congress adopttw6 .prQvisi6ns not :ip.extricably, linked '.to .. speciaC couliseI 
; i~vestigations,: but whlcli have a stibstaniiai impact on them. ··· ' · ·. · •. . · ; :. ' 

. --:~/ -· . ; ; ... · •,._. ".'. '..) '... . ' . ·,, , . 

PresidentiallmmunitY. · , · ·· : · · ·.· . .. .. · · . · · . · · . · · • · . ··. · • . . ·. ··.··· · 
. ,. ,> ·· \'fhe President. of.the United States is not subjec.t fo. fodict'n:ient 'oi;~iilformation uticie{ the laW,s of~e l}niteil'~~ates: 

while he serves as President. The statute of limitations for any offense against the United ·states comn:iitted by the 
• · rrq~ident shall be tolli::d while he serv~s as Presicl'.ent . ", .. . · , .. 

:• ' ~.f.' -Ir • 

:·~resid~ntjal'Pfi:vil¢~~s. ,. . . ... · :·...... ... . : . _..~ .... ·: _ .'·.· ....... ·: . .... :·_.. :·· .·. .,. 
In response t0 a fed~ral grand jury. or cri:tninaltrial subpoena· sotighfby the United. Stiites, n.o coaji of .the .ll)lite4 · 

. ' States sbaU. enforc;e or recognize a· privilege . claimed" ~'.Y the: Pr.esident in· his . offi¢ial. §apacity, . or· ;PY an Exec;µtiY.e· · 
·· .. department or· agen:cy, excepfQn the ground of'na,tional security, or as.provided hya federal statute or nde that refers. · 

r,; '.specifjc,ally ~Q th.e privileges a:vailable·to governuieiit:offlcials ·pr ~ge~cies iii grand jpry or:ciirnihal tr:ial:proceedings, . ; 
. ,.., : .. : ~:.;' ; .. . 

. ·.· 
._ .. ·., '.··, .. . , ·., A. Appoi1;1.tnient-ana 're.mcival oft)ie sp~cial coUnl?el · . 

·.. . . ' ... , . ' .·.; ·.· .. ' . . .. . " 

: The single .most impo~nt change -this articl~ propose~ concern~ the app~iritmelit 'and temoval~f !ln itjdepertd6rit 

.. : 
~ .. 

· · coUnsel. Congress should eliminate § § 591-599 of Title28, ·and adopt !l .new statutory provision:··. · ·· . . :· .. · . 
· .. ·' , _,;: Wheri the pµblic .interest requires,. the J>resi4ent may appoint, J;>y. and witli the ad;vi<;e. iln4 cense~t '<>(the· S~nate,. a. :. : · ... · . 
. - Special Counsel to investigate and prosecute matters within theju'risdiction assigned.by the President. · .··.· · .. · · ·· ... ·. ·.. ·: 

· . This seemingly si~ple ;hange i~ appointment· ancl :te~cival w~~cl gr~:atly. change . the· pe~ception. 6f the · iip~bin~ed . · .. ·. ' 
pi:o~ec\itor and thus would satisfy many opponents oftht: current :?tariite.. · · · · · · · · 

. . : ; . . .. ' . .. . .. · .; ' 

·· 't.Appointment. of the Special Counsel . 
·:··.> i . ·.: J •• '·.' •• ' • ' ' • ' 

·., ..... 
. : . ·'· . . ' ; · ... ~·,. 
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. There are two current statutory a.lternatives for selecting an independent counsel. Under·§ 515 and·§ 543 of Title .28 
,•the Attorney General has the *2147 discretion to select a special attorney herself (as R~bert Fiske >,yas selected). If 
the mandatory independent counsel statute is triggered, under § 592, the Attorney General applies to the Special 
Division and the three-judge panel selects an independent counsel(as Kenneth Starr was sekcteg). > 

Neither aJternative suffices in the kind of investigations o.f executive branch officials an~ their a$8ocfates iikely to 
cause the President and Attorney General, in the ,exercise of discretion, to seek a ipeciai counsel. Congress, 

. therefore:, should repeal the provision in .the independent counsel statute providing for appointment of an 
independent courisel by the Special Division and should instead provide that a special. counsel be appointed in the · 

. ma,nner constitutionally mandated for high~level executive branch officials:• appointment by the ~resident and 
, confirmiltion by the Senate. [FN41] · ·' 

Section 515, by which the Attorney General directly selects a special attorney, is .problematic because ¢.ere is no 
check to prevent the President. or Attorney General from handpicking a "patsy". prosecutor. Section 592, the 9urrent 
independent counsel statute by which the Special Division selects .a special counsel, is problematic fordjfferent - - - L . . , 
rpasons, 

First, the judges· selecting the independent courisel fuay be perceived as politically motivated· partisaris becau~e of 
. their. previous careers and affiliations. (Sure· enough, the current Special Division panel repeatedly has peenattacked 
as excessively partisan.) If the selection process is pe!ceived as political, the credibility of the mdependent co\lnsel 

. will suffer. [FN42] · · ···· · · · .· · · · · · · 

Second, because of itsisolation and it.s inability to conduct a searching iilquiry of the. candidates; the panel lllllY 
select someone who does not possess the qualifications thata special counsel should possess--simply becausethe 

' panel of judges is not able to conduct the kind ofsearchand inquiry that would produce the best possiblt;: person: , 
. . ' . 

' ' ' . -· 

Thrrd, neither§ 515 nor§ 592 provides the independent counselwlththemoral authority and pubHc credibility that 
· will insulate him from the inevitable political att(lcks. The need for a special counsel to have the greatest' pqssible 
insula.tion against erroneous. charges of political partisanship has been demonstrated time and again; Whether it is 
Ron Ziegler complaining that the Watergate *2148 Special Proseci1tion Task Fotce is a hotbed of liberals or 
President Clint<;>n agreeing thatJhe White.water Independent Counsel is out to get him, charges of political 
partisanship are almost sure to occur during independent counsel investigations. · · 

. '· . -· ·' . ' .· · .. , ... -- .·.· •, ' ·, .' 

Such attacks .are inevitable because they ar~ built into the. system.The v~ry point of an butsidefederafprqsecut()r.is 
to counter the assumption that the investigation has. been whitewashed because of political kinship (the charge to 
'which the Department of Justice has been subject in the campaign fundraising investigation). [FN43JForthat i;eason, -:-. • 
outside special counsels historically have been selected from the party other than that of the Pre~id~rit. [F.N44]Bµt 
the appointment of someone from the party opposing the President inevitably sparks do~bts wh.ether tli~ outside 
counsel--.-theoretically a political "foe" .of the President. in some serise--possesses too much of'a partisan agenda 
against lthe President. · · · 

Watergate Special Prosecutor Archibald Coxis perhaps the mostnotorious e~ample. He ha4 worked in the 
Kennedy Administration and was a very close friend and ally ofS~nator Edward Kenned,y( an oppom~11t of Pres_ident 
Nixon). But invirtuallyall cases, the indepenclent counsel will be quite vulnerable to attacks ofpoliticalpartisanship 
by the. President and his allies simply )Jyvirtue of his knowt1 political affiliation. · .· ' ' . ' ' . '• ' . . . ' - ' ' " 

' ' ' 

· This is:, not an idle problem. The glib answ~r that the independent counsel should just ''takeit" when he is criticized 
as. politic~lly motivate.ct is . a nice theory, but ·it do~s· not work in practiee; Although many prosecutors receive 
colllplaiiJ].tS that they are politically· motivated,. thos~ complaints. taI<:e •. on a· differept order. of magnitpde. when,}h!!Y 
emanate from the .. Oval Office .. [FN45] Sustained presidential (and .presidentially directed) critfoism of an 
independent coun~el eventually will have an impact on a large. percentage of the citizens and .on theJr .opinion ofthe 
.independent counsel. Those citizen~ include both potential witriesses and potential jurors. The decision by witnesses 
whetherto volunteer the fuJltruth(or not) often may depend on thefrimpressions of the credibility and integrity.Of 
the special counsel. As to juries, a truly energetic political campaign to destroy the credibility of an independent •. 
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cm1ru;el is an effort to obtain a hung jury, and there'is a re~l_ dangerthat it Will work in all but *2149 the most clea,r~ 
c\lt cases oI guilt [FN46J , - · - ' 

Congress can and shoutd make it harder_ for future •Presidents and presidential allies to attack the c;redibility of 
outside federal prosecutors. The best way to ensure as much insulation as possible, consistent with our constitutional 
structure, is to require presidential appointment and Senate coilfinnation. This process would serve many purposes. 

First, the President could. not credibly attack -the speeial comisel whom the President had appojnteci. Similarly, _ 
Senate confll1lliltionwould make it difficult for anyone to claim that the spec~al counsel is excessively partisan, for· 

_-any person likely to put politics above law and evidence would not navigate the confrrmation process: '' 
' . , , . I 

- ' 

Second, presidential appointment and Senate confrrmation wou1d eru;ure that the credentials ~fa special counsel are 
extraordinarily high . .And particular issues regarding, the nomine_e's past could be_ fleshed out and explained rather 
than beirrg dredged up years down the road by the subjects of the investigation. \ 

· Jhird, unlike the special attorney proyisitm of§_ 515, Senate confrrmation would pre~ent charges th~t~h~ ~pecial , 
counsel is too sympathetic to the incumbent administration. -Befol'e the independent•-counsel -statute was reauthorized · 
in 1994, Robert Fiske was selected by the Attorney General as a special attorney forWhitewater. Like Kenneth Starr 
after hirn, Mr. Fiske possessed precisely the kmd of superb creden,fo1ls one wo_uld hope for in a special counsel. Yet 
Mr._ Fiske was not subject to Senate confrrmation, and Republicans such as Sen~tor Lauch Fairc_loth . were 
subsequ~:ntly able -to. attack Fiske as so~ on the administration. [FN47J These attacks on Fiske'_s supposed 

- partis,ansfup would have seemed ludicrous had those same_ Senators been forced to vote for him during th,e 
·_confirmation process. 

Senate confrrmation ,;serves both to curb executive abuses ofthe appointment power ·:· and to promote a judicious -_ 
choice .of persons for filling the offices oftheunion." [FN48J As Alexander Hamilton noted, ,;the necessity of their 
concurrence would have a powerful ; .. operation. It would be a.n excellent .check upon a.- spirit of favoritism in the 
President. ... The possibility of rejection would be a strongmotiveto care in proposing."[FN49] The Supreme Court 
similarly note'd that " b y requiring. the joint participation_ of the<President and *2150 the Senate, theApp()intrnents 

_ pause was designed fo enstµ"e public accountability for -both-the making of a bad appointment and the rejection of a 
good one." [FN50) , , - -

, To be sure, presidential appointment and S~nate confrrmationisnot a fool- proofmethod of insulating a special 
couru;el from unfair political attacks. But it, would render the special counsel ''accountable," in theory_ ancl 

- appearance, and would give the special counsel greater ability t() pursue his tasks without being subject to unfair and 
unrelenting politi?al attack. In short,_- it would provide the · aur,~ of IJlOral and_ political 'authorify that _the. special 
co~sel needs if he_ is to do his job as aggressively as we would hope. 

there no doubt will be. some objections to {his proposal. Some rAf ght argue that the President would not be inclined 
to appoint a truly independent and aggressive prosecutor .because the allegations almost by definition would involve 
the activities of his close associates. But that is the wisdom of Senate confirmation. I.ndeed, the President \\'.Ould be' 
wise to and likely would consult closely not only with his Attorney General and perhaps his White House (;ounsel, 
,but also with Senate leaders, before even nolninatinga spec;ial,_ cmmsel. Moreover, the media: no doubt would. 
aggressively probe the background and credentials of the in<lividual s_elected by f4e President. The danger of the 
President appointing~ and the Senate confirnii.ng,- a crony or patsy as. special c;ouns,e.l syms, al):nost none~istent. -_ -

,As noted above, some lnight oppose this proposal by arguing that a prosecutorsho~ld notworry about attacks oh 
, his reputation. That, too, is a naive view: Attacks on the prosecutor's reputation ultimately are designed to scare 

potential witnesses and to infect the jury pool with negative feelings towards the prosecution._ It is no secret that 
many defense attorneys engage in these smear tactics. The pr,osecutor, as a representative of the people of the United -
~~ates, nmst ta~e ap~ropriate steps to counter such attac;ks lest theyallow an inj~stice to occur--_namely, a guilfy 

_ person being-erroneously acquitted becaus.e of the jury's nega.tive view of the prosecutor., By means of this prpposal,-.-_ 
:Congress can help to prevent such dangerous reputational attacks on a special courisel.' , 

. . t,' ' - ' ' . ' . ', ~ c 
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Others might oppose thi.s proposal on the g'round that: Senate .ccmtumaticm is a slo\V and unwieldy<proces~ or that ·it .. 
fould turn into a political circus; Neither argument is ultimately persuasive. When the Senate considers nominees for 
important positions as to which there are severe tilne ccmstraints, the Senate can and does act very qukk}y. for 
example, the Senate proceeds with extraordinary exP,editiori to confirm the Cabinet of a newly eJected Presi:dentso 

· that the Cabinet is in place whenthe President takes office. Arespected individual selected as special counsel would · 
be promptly considered and confrrmed. . · · 

To be ~ure, certain Senators might u8e the opportunity to atta~k the subject of the investigation, or alternatively to 
attack the nominee. The first scenario seems unavoidable, but not partic:ularly costly. As tci the second, that is the 
point of 1he process. Any special counsel who would engender significant opposition should. *2151 not be nomiriated · 
in the fn:st place-~or should be withdrawn if serious. opposition develops. · · · ' · 

~ - \ . . , " ' , ' ''I, ' - - ' 

2. Removal of the Special Counsel 

Currently, an independent counsel can be removed for ''good cause,''jFN5'1] a term.undefine<l as a matter of law or 
practice. A specialattorney appointed directly by the Attorney Gene~al can be remoyed atwiU.JFN52] 

The "good cause" provision strikes many comme~tators as :unconstitutional or, at least, :unwise. As Justice Scalia 
intimated in Morrison, at first blush it is somewhat difficl1ltto understand why the President does not have the 
authority to dismiss any executive branch official at will. [FN53].In any event, Justice Scalia also ·argued that a 
federal prosecutor should be removable at will form.ore practical reasons--.that ''the primary check against 
prosecutorial abuse is a political one" and that the independent counsel system thwarts this traditional check on a 
prosecutor's actions. [FN54] If there is an out-of-control prosecutor, Justice Scalia reasons that the President should 
po~sess the authoricy and the responsibility to remedy the situation. · · · · 

The notion that the i:ndependent counsel is "unaccountable"hasbecome the ~ntra ofsubjectsofthe inyes~igatio~ 
.who inevitably attempt to denigrate the. investigatioµ as partisan and out of control. currently,)t' President can 
complain that an independent counsel is politically. motivated while implying that he .is powerle~s to do anything 
about it· This. essentially· gives the President and his ~urrogates . freedom to publicly destroy th.e crydibility of the 
independent counsel, arid to cleverly avoid questfons about why the President does.not remove him.Congress should 

· give back to the President the full power to act when he believes that a· particular independe)lt counsel is "out to get · 
hill}.'' Such a step not only would make the special counsel accountable, but it also would force the President and his 
surrogates to put up or shut up. · · · · · 

' ' 

The objection to "removal at will" is thatthe indepe~dent counsel might be too timid beca'.use .offear •. thathe.could 
be fired, That objection overstates the danger. A~.er all, a number of special prosecµtors have been appoi:nted 

· throughout our history, a.nd there is simply no.persuasivy evidence that thethfeat ofremovaj.advei:sely affected their 
. investigations. Indeed, i:n a perverse way, removal is a stire way to immortality, as Nchibald Cox learned. Moreover, 
*2152 ·President Nixon's firing of Cox--the last occasion when a President removed a· special. ccmnsel--created an 
enormous controversy and triggered impeachment proceedi:ngs .. [FN55) History clearly demonstrates that the . 

· President will pay an enormous political price if he does not have a persuasive justification for dismissing a special 
counsel. The deterrentto a President dismissing a special counsel thus would be the same, as the deterrent to his 
firing th~Attotiley General--a practical and political (as opposed to legal) deterrent requiring the Presidentto be able 
to exp lam his decision to Congress and the public. · 

B. THE CIRCUMSTANCES.lJNDER WHICH A SPECIALCOUNSEL SHOULDBE APPOINTED 

Asnotedabove,thisarticleproposesthefollo\Vingstatutorylanguage: ..... · ... ·· .. · ... ·. ·... • · ... 
When the public interest requires, the President may appoint, by and with the advice and consent of the Senate,. a 

Special :Counsc;:l to investigate and prosecute matters within.tP,e jurisdiction a~signed by the President. 
'• . . . ~. . 

Congress should no longer try to specify in 1idvancethe circumst.ances requiring a special counsel .. The triggeri:ng 
m~chari1ism of the·current mandatory indepenc:lent counsel·statute can be grossly over-or under~inclusive depending 
on the circumstances. In some cases, the Attorney General is required to request an independent counsel even when 
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it seems evident that Congress and the public would accept the credibility of a'Justice Department investigation (for 
example, the investigation of Secretary of Labor Alexis Herman).· In other cases, such as the DeJiiocratic campaign 
fundraising matter, the mandatory appoinhnent provision of the statute is not triggered, eventhough there seems an 
obviOllcS need. fot an outside prosecutor in order to assure the public of a thorough and credible investigation. , , 

' ' ' 

Indeed,. the campaign fundraising matter has. revealed a series of heretofore unforeseen flaws in the .. triggering 
mechanism of the statute. First, ·the decision· whether to appoint an independent counsel has degenerated into a 
debate between the Attorney General and her critics over t.he precise features of the triggering. mech4uism•-for · 
example; whether a sufficiently specific and credible allegation has been Jllllde against .a "covered person." This 
·dispute has focused on the question of which telephones were used to make certain· fundraising calls. The debate 
over such technicalitier; has obscured the broader question of whether United States. officials,, or me.mbers of 
American political parties, knowingly solicited or accepted contributions which were provided by citiZens Of foreign .··. 
countries. [FN56) . . · 

*2153 Second,. at least at the outset of tlie investigation, Justice Department prO:secutors reportedly used the 
independent counsel statute as a shield to protect the President and Vice President from the kind of investigation that 
any ordinary citizen might receive. Over the reported objection of FBI investigators, Justice, Department officials 
prohibit·ed certain investigative techniques because the. threshold for triggering the independent counsel··s!~tute was. 
not met. [FN57) Thus, the Attorney General (or; at least; her delegates) has used the statute not as a sword against 
execµtive branch officials, but as a shield to protect them · . · 

Of course,• the precise specificity and credibility of .allegations against covered persons should be irrdevant. For 
purposes of the independent counsel statute, the' important question .should not be whether certain te,chllical 
requirements have or have not been met. Instead, it should be the following: Will the. Congress.and Jhe pu~lic haye · 
confidence in the credibility and thoroughness of the investigation if the investigation results in a determination that 
such officials did not violate .the criminaLlaw? · · ·. 

' ' 

There cart bef no definitive answer to this question~ but that is. the point.. Depending on .the.'circumstances--wl:io 
cmnmitt.ed the alleged offense, the nature of the offense, the credibility of the Attomey General, the confidence Of· . 
the. Congress in' the Justice Department--there may be. more or less of a perceived need for. a special counsel to take 
over.. It has proved wildly unwise for Congress to try to anticipate those Situatio11s; the debate over whether. an 
independent counsel should be appointed for the campaign fundraising issues has only highlighted the flaws in the 
current triggering mechanism.' ' 

' ' . . 
. Some might contend that the statute should still be mandatory against certain officials such as the;: President and 
·.·Attorney General. As will be discussed further below, an independent counsel should never be appointed to 
pros.ecµte the President (because a sitting President should not be subject to criminal indictment until he.leaves office 

. or is temovedby impeachment proceedings). If the Attorney General is the subject of a truly serious allegation imd 
remajns in office, the people can be confident that the President or the Congress will ensure th~t a special counsel is · 

' app.oint•ed. · · · · · · · 

In sum,: the decision :vhether to appoint a special cd11nselshouid be at the Preside~t's discretion as informed by the 
Congress and the media. That is 'as .it should be-~those aud1ences .. are the two primary representatives of the. cit!Zens, 
and . .the citizens are the persons who ultimately rrtust be persuaded that an investigation resulting in a no~prosecution 
deci~ion was thorough and credible. ' ' ' •' ' . 

' ' ' 

c. JURISDICTION 
The followillg proposed statutory language relates tojuri$dictiort. . . . . .. :·. •· . 

When the public interest requires, the Preside~t may appoint, by and with *2154 the advice and consent of the 
; Senate; a Special GoUnsel to investigate ancf prosecute matters within the jurisdiction assigned by the President. 
. . The Attorney General and the Special Counsel shall consult as necessary ana appropriate regarding the Special 
Counsel's jurisdiction. The Special Courtsel':s jurisdiction shall not .be reyiewecl in any court of the United States. 
Notwithstanding FederalRule of Criminal Procedu:r:e 6, the Attorney General or the Special Counsel may report to . 
Co~gress regarding the Special Counsel's jurisdiction. · · 
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.•. .. . '. ·· ·. . · The c:ent niandatocy independent counsels~tute a~thorizes the Attorney General to detine~te $~ illdepellde~t · 

.. · ·. . . < >. '· c9uns.el's jurisdictioD; to refer. related ··~tters to the counsel,·' and to .seek. ex:pii.nsi6n of the coUruiel's jllrlsdictfon.<Th.e· ... 

.';. 

"; •; 

. , ... 

. .. ..... 

' 'statllte is silent on ihe question of whether a crilnin~l-fiefendant ~F subpoena recipient can• challenge the. jwisdietion" ·' 
of the prnse2utoi. ln Umted States v. Tlu~ker, however, the Eighth Circuit ruledJ~t'the: independent.co'unsel!s, 
jurisdiction, as speeified by the Attorney, General; is not subject to judicialreview, [fN58] .·.· ... · · .· · . ;: · : . 

:·~~· . 

·co11gress should clai:ify ihe jurjscti6tional provisions in.· ~Ina1lll.er co~istent 'with tuck~r, ,such that .oiily tJle · 
President litidAttorney .General,'and _not the, courts,, define• and ·II)oiiitor the' indepeiide1;1f:cowisel's ]urisdiCtiqh~ this-. 
darification w~nild. enswe diiect oversight over tlie independent courisel's jurisdiction by the-official p(imarily 
affected.( the Attorney General), but should not 'undUiy hami)er the'inv~$tigation. · · .· · : · · 

.·.· As .explained by the Eighth Circuit ih Tucker;. the Att91Jley Gener~!; on behalfof the Presi.dent, bas the competence . 
and authorlfy to moiiitor ~ indepe~dent cowisel;s jutisdicticm. Ordinarlty, she is the ''.traffic cop" wlio -decides 
whether a particular investigation should pe handled. by Main Justic~ dr .by a_ local Uriited States Attorney's :Office: 

. She also reso)ves clashes· between· different Uiiited: States A.ttorneys' offices, So,.· too, with. respect tq a. special 
. 'cowisel's jurisdiction, the Attorney General should play. ~e role of traffic cop,· the role' she aliy~dy perforriis· to some ·. 

degree. Of course, there. is always a danger that . the President op Attorney General Will . attempt <to limit an 
. mdepeiident counsel's investigation to protect the administration. Regular congre~sional oven;iglit ()ft~e independent· 

·. cotinsel's jurisdiction shoUld deter theimposition of such restraints; l).owever. . · · · · · 

.. · To. be sure', one <;an expect that there wil.1' be some friction at.the margfus hetW'eerfthe speciaJ counseLancj the .. · 
~Attorney General [FN59] Tlie Attorney General· must take pains no{ to .hanistring '.the spec'ial coumet, llOt to lnake: 

.. bis. investig11tion less effective than an ordinary· Justice Department ,investig11tjon. In particular; k·is,;9f cours~j: 
colnmon.11nd accepted (arid even necessary) police and'.prosecutorial practice to ~ttemptto investigate:iind prosecute 
witnesses for other *2155 c~es, thereby inducihg the witn(:ss to. tell· the ttqth in the primary: ih~estlgation; ·•A~ : · 

. · R,obert Fiske has correctly noted, it wo1d4 _I.le :unwi,se. in ,the,.extreine {or the· Attopiey Genera~· to take that 'l\uthprity .. 
. ·away from a spe~ial counsel:· "I do tliiI\k that it is very iillportant .tliat the independent counsel have the authority to . 

· .• ·· ·,pursue related »matter$ when those related tnatte:rs involve ,the use ofa key wifiieSS that the lil<(lepertdent,gounsel;may :·• . 
11ot want to· turn. over to someone els.e imd, secondly; when ili.,ose related matters, iii hi~ :or ·her judgment, ate •' 
reasonably designed.to produce, in one way or·anothet; ,evidence agauiSt the subject of the ~vestigatiQ.tL ". (FN60] . . · · 

j .· 

. ·:.• 

:'-·, .· 

...... 

. • .. · .... 

_,_,,,,.. ••. ·"', ·''· .'1'·' 

·.: .. 

·'·' 

.· ·' Cocijfying Tucker. thus would not only clarify the ~ole of the Attorney General' and special.· counsel, ·but als9. wo'uld,. 
·. greatly expedite· special cowisel invest,igatiom: Judi~ial challenges to independent coun'seljuris{lictj'on have calis~d . 

:•. sevire de~ays -in . the Mich~et. E~py, and JVbitewater. inclep.ende11t counsel : inyestigations. Eot ~:lf.;imple, a: trial 9f · 
I. . . . Arkansas Go.vei"nor Jim Guy '.fucker in the Whitew!lter investigaticii). was delayed '*eli over two and one~half years· -

.. I . 

.. /' 

' \ ·:. 

. b'ecause ofa·chaJlenge to the independent counsel'sjurisdictfon .• '' ' . . . . . . . . '. ' . . . .· 

' 
b:REPORTS . 

',.-,. 
. •· .. ' 

. ;:..; ',-:.: 

. Cm1~i"e~s should enact the following statutory language· r:e~ardin~ the special c?unsel's 4ut)' to prcividt; 'foforpmti_o~:: 
regarding the evidence develdped during his' investigation. · · . · · . · · · · 
· : ·.The Attorney- General or· Specia.i ·Col:msel s~all disclose' evidence of. possible :fuiscond11ct .regarding· any .. 
impeachable officer of. the Uiiited States in a sealed report to ·.the.· President,. and . to. the Chaii:niim. and. Ran1ciiig • 
'Member· of .the Judiciary Coininittee oftlie:Houst:.of Represerttatives,'Federal Rufo 'Qf-cfin$al Proce!lure 6shall nol:. 
aj:>piy, to. sµch reports. ·No person to whorn disclosure is authonzed'. under .thi~ se<:tion shall· nn:ther . Q.isclose; the' · 
information excePt~~ -specifically aut4orizedh¥ the C::ongrt(ss. · · · · ·· · · · 

• I ',' • ' • ; ,".; ·~:- "• : -~ 

The most illogical part of t4e cilrentindependent counsel sfatuteis_its 'final report requiretn6nt .. the provision was•: 
. origin~lly 4esigned to ens~e that the . special. pro~ecutor did 11~t ;.·~hitew~§h" the. m~estlgatiori .. i_1uit r~ti6riale cl~e~ '·; .. 

:· 11ot justify a report;, the fear of whitewashing is the reason that a· spec;ial counsel fa appointed iii :theJrr~tplace: It .. ·. 
anything; tpe supposedjustificatio11 for the reporting requirement would call for the Justlc;e Pepiirtme!itfo prpvide.a 

'.· report m. those bigh~profili investigations' where there is a potenti11l for a. conflict, but ,where the J)epartment ·. 
nonetl}etess conducts the i11vestjg_ation.. · .. '; ; ' -

.. : .. ·- ." ·,, ... ·:., .. 
·~, 
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' In ally everit,. § 594(h) of the ·current s.tatute requires that an indepencJellt :collllSel's fill~l tepoJ.t ·s.et forth/;f'uµy an.d. .·· 
.. completely a description of .the work of the independent cotinsel;. including the disposition of an cases. brough,t. "' 

. 0 [FN 6 i] ~2156 Before the 1994 :amendment; the statute also reqirired that the fui:alrepdrt ·setf6rth"thc:fi:~asons for 
·. notprcisecuting any matter within~e prosecutori~l jurisdi.ctionl! cifthe iJid.epend~nt c9~sel. [FN92] 0 · ... · · 

_;.. . . . . ' - ' . . -. ,. ' ·- . ' .- . '. 

·. . . .... ·. Section595(c) Of Title 28' also requires that the ~ihdeperldent COUilsel .report .to the Congress on any .hirormation that 
.•• ·:''may' constirute · gtounds for an impeaChm(int," · lfN' 6.3] ·The. l_atter provisiQn .. codifixs tl;ie pr9c.~_$s _by 'Yhich ~on 
. )aworski transmitted a report toCongress during the Watergate investigation: AS.far as is pU:blidy knowri,.h~wever, 

areport·mider § 595(c) has never been is.sued since I.ts enactm~nt iid978; ' . ' _. . . .. . 

· As a gene~al proposition, -il public . report is a. mistake: It violates the . ba~ic/ norm of se~re~y .~: criillina:l . 
· · ·investigations, it adds ti.me and expense.· to. the.' investigation, and· it· often: is· percehre'd. as·. a:• political act. It also .... 
. · mis~o11ceives the_ goals of the . criminal process. A r~port. discussing facts . and evi4ell.ce vv9µld roake· s~nse. if the:· · 

'prosecutor's g~al was to establish publicly by a preponderante of the evidence what happened with respect to ~ . 
particular event~~as often is the case in cc,ngressio!lal or inspectqr general investigations, or ill Civi}litigiition. Thatis 

.. ,. no(the goal ,of the iridependent ,couhsel. In8tead, ~)ndependeht. ~o~el is appointed only,_tq itivest,igafe .cenaip, 
,_' suspected viofations of fedef~l criminal law' in order t6 detemiirie whether crllriinal. yiolation8'occurred, and to 

'prosecute such violations ·if they did occur. TJliii goalw-to detefmiµe whether criininaLViolati6ns, occurrett-~iS quite 
. dUferent from: the go111 ofiss~iilg public condusions re_&!lfdinga particular event. [fN'(i4], . . 

Qn' the :other hand, as is reflected .. in § 59.5(c ), thei:~ is, .a_ ~trong ~e,nse that. ~videric~ ()f th~ c6nditdi~of ·executive 
branch: offic~rs should not be c:oncealed, at least not froih Co!lgress, which is COJ,lStitutionally a'.ssigp,edthe duty to . 

, deteimine th.eh- fitness for oflice. Thus, any in:formati~n g~thered witli respect to exedutive branch. otficia}s trui(cou~d . · 
. . . reflect negatively; on their fitriess for office shotild ·be. disclosed to.· Congress (not dissirriilar to tpe rnipil~r fu· which · 

.FBI backgtolJlld inforlllation is disclosed wl}en a nomination Is pepdjng). The stiitufory·languag(pro,posed·bythl.~· 
arti~l~ thus ·.attempts to· incorporate·the. best 0t .. § 594(h) a~d § .595(c), to eliminate the worst, and to etl-sure that, on 

. : the 3one' Q.artd, .. miscreants not serve ii:J. the executive branch, and:1ort .• the ·*2157. Qther, thai:petso~ai:privacy' and .. 
reputation not be sacrificed mmecessarily, and unwisely. .. . . . . . . .• .. 
. . . ' ·· .. ,.·.. ' - . '. . . :- ·•. ;.· .. ::.·· . ,•:.·· .. 

· E. IN\rESTIGATIONAND 'PROSECUTION OF THE PRESIDENT · .·· . 
• ;, • • • " • • - _., , • , r •••• •• 

This article prqpose~ .the foHoWing statutory language to'e~tabli~lrth~t a sitthigPresfaent ca~6tli~·'fodieted. : .•. . ... 
The P.tesident o'fthe United States is not $µbject to indictment or fu.formatiOn under the iaws ilr'the·Up:ifod State~ .. 

while h~ sex:y~s as President. The ~t~tute of limitationsJor.ariy offense agains(the tjtlited ~tates.co~tte_d ,by .the ·· 
Pre&iderit shall betolied while he senies as President. · · · · · · . · '·' 

. ·:_ . ' '. -;~ .. ·' : ' 

··.The :supposed "politiciZation" of iridepencient ~ounse1 iti~estigations o~burs primarily in those. inv~stigat{o~s ~here 
· -.. ·•· · ·. The'President'is a taiget. or if potential defendant; those mvestigatioti~: quickly_ bectiine .- poHticlZeci because of the · 

/:threat. tb~t the Pr~sident. ~g~t b_e inct.ic~e~. "As~ ~11 be ,explaij}e~; a serious qu~sti~ri ,e,(ists ~s to ,w:hethe.r the . 
· CQnstttution pernuts the Jndictment of a sittmg President. Regardless how the Supreme Court ultimately would rule 

I . •' .. : ,. ~ ··. ;.." : 

-·.,. 

.> on that q~estion,' however, Congr~ss should eriadt legi~lation clilrifying the proper ptoceci~~ t~: t'o.llow::Whenther~ anr. 
, ,_~erioµs allegations gf wrongdoing again~tthe Pr~sident. Ii\_ particular; Cqng-:ess shoµld claiify :that.if-sitting President . · 
• is not subject . to C:rinriniil indictment while' in offi(;e .. Such· legislatiqn • n()t: only: woµld go i(long ':-VaY )O"':l!rcis .. ·· 

' disentangling the appearance_olpolitics. from special coi.irisei m~esfigatio'ns, ii also would greatly expedite~thos~· . 
ipvestjgatio)1$ ~hi;r~ the P.r.esident othefWi.se W,OU!d b~pn,epfthe sµbjects oftheinve,stigatip;n;'[fNtS5J :•.'. . . . 

: .. :. · .•.In aii investigation.· of the P-r.esl.dent. lllihs'elf,. hcfAttorney General or specfalcounsef Will have. the :riecessacy · ... · ·. 
. •. ·. cre:qj~ility t() avoid the Uievitabie charges. th.at .he is poiitically µiotiyatep·~whethei: in.favor of the J>resigent .or against.: . 

•him, depending on the i11divid'llal leading the investig~tion and its· festilts, In terms of credibility, to larg¢ segriie'ntS of . 

............. · 
(:. 

. the-public (whose support is necessary if a President is to be iridicted); the prosecutor mit.Y appear t6o ~:}rrripathetic ~r.; 
. , too ~ggressive, too. Republican or to<> Democrat, tpo liberal o:r too conservative .. , '· ·. · .. 

. ' ,. . ,, ·, t, . . .· . . ., . , .. 

· .. The re~s'611 f6r such politieal attacks are obviou~. The' inructmertt of aPresident would be a·disablin£~ipe~ierrJe tor . 
.. : , , the_ goveffitn~11t as ~.whole. arid tor the .Presiden.t'~ politi.~al partyc:c!llld ~us also for the, politic~11 .econo~c, soCial; 
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diplomatic, and military causes that the President champions. The dramatic consequences invite, indeed, beg, an. ali-. 
out attack by the innumerable *2158 actors who would be adversely affected by such a result. So it is that any 
number of the President's allies, and even the Presidents themselves, have criticized Messrs. Archibald Cox, Leon 
Jawors.\d, Lawi:ence Walsh, and Kenneth Starr~-thdour modem special prosecutors to investig~te presidents. 

The Constitution of the United States contemplated, at least. by implication, what modern practice has shown to be 
the. inevitable result. The Framers. thus appeared to anticipate that a President who commits serious wrongdoing 
should· be impeached by the House and removed from office by the Senate--and then prosecuted. thereafter. The 
Constitution itself seems to dictate, in addition, that congressional investigation rtmsttake pUice in)ieu of ciiminal 
investigation when the President is the subject of investigation, and that criminal prosecutioncan oecur ol1iy after th:e . 
President has left office. [FN66] . ..· · · · · . · 

Watergate Special Pr~secutor Jaworski concluded, for example, that "the Supreme Court, if presented with the 
· question, would not uphold an indictment o,f the President for the ,crimes of which, he would be .. accused." 
. Accordingly, he tho~ght it., would be irfespori.sible .conduct to .. recommend that .the grand jury reiurn.an indictment 
.agamst the President. He based this conclusion on.the arguments pres~nted to him: . · · . · 

· [Tlhe impeachment process should take precedence over a criminal indictment because the Constitution was 
ambivalent on this point arid an indictment provoking a 'necessarily lengthy legal proceeding would either compel the 
President's 'resignation or substantially cripple his a,bility to function effectively in the domestic and foreign fields as 

· .. the Natiion~s Chief Executive Officer. Those consequences, it. was argued, should result from the impeachment 
~echanism expiicitly provided by the Constitution, a mechanism in ~hich the ele.cte<:lrepresentative~.ofthe public 

· conduct preliminary inquiries and, in the event of the filing of a bill of impeachment of the President, a trial based 
upon all ¢.e facts. [FN67] · · 1 

' ,,, 

President Nixon similarly argued that "[w]h~tever the grand jiliy may 'Claim about a President, its ollly possible 
proper recourse is . to tefor. such fac;ts, with the consent of the court, to the House and leave the conclusions of· 
criminality to that body which is constitutionally emp~wered to make them." [FN68] As Solicitor General, Robert 
Bork reached the same conclusion, arguing that a Vice President .could be criminally prosecuted,. but that the 
President could not.· [FN69] Judge GeorgeMacKinnon, too; argued that "a President is subject to the criminal *2159 
laws, b\lt only after he ha.s been impeached by the House and convicted by the Senate and thus tenfoved from office." 
[FN70] To indict and prosecute a Presid.ent ot to arrest .him before trial "would be cohstrm:;tively and effectiyelyfo 

· remove him from office, an: action prohibited by the Impeachment Clause. A President mustr~main free to ;travel, .to 
meet, confer and act on a continual basis and be unimpeded. in the discharge of his constitutional duties:" [FN71] 

. Therefore, he concluded, " t he real intent of the Impeachment Clause, then, is to guara~tee that the President always 
will be available to fulfill his constitution(ll duties." [FN72] · · · 

The Stq:i~eme Court's decision iri Clinton v. Jones [FN73] indicated that the President-is. subject to p;rivate. lawsuits 
to remedy individuals harmed. But the.(;ourt's decision.does not, apply to criminal proceedings against the President, 
which seek to enforce public, not private, rights: The Court thus repeatedly referred in its opjnion to "private'; actions 
against the President. [FN7 4] · · · · 

The. constitutional mechanism of impeachment recognizes, at least implicitly, that criuiinai prosecutionofa sittiJig 
Presid.enf is fraught with peril-- virtually untenable as a matter of practice .and unwjse a~ a matter of policy. The 
President is not simply another individual. He is unique. He is the· embodiment of the federal. government and the 
head of a political parfy. If he is to be removed, the entire govemtnent likely would suffer, the 'military or economic 
consequences to the nation could be severe, and the President's political party (and the causes he champions) would 
almost certainly be devastated. Those repercussions, if they are to occur, should not result from the judgment of a 
single prosecutor--whethe~ it . be tl,i.e Attorney' General·' .or speCial' counsel-"and a single 'jury. Prosecutjqn or 

· . nonprosecution of a President . is, in short, inevitably and unavoidably a political: act. [FN75] Thus, as the 
Constitution suggests, the decision ~pout the President while he is in office should be made where all great national 
political judgments ih our country should be made--in the Congress of the United States. 

·.··· *21~,0 Thewords of Alexander Hamilto~ ting.~s true today as they did two centuries ago:,•. . . .. . . , 
[O]ffe11ses which proceed from the nrisconduct of public men, ot;. in other words, from·t~e abuse or: violation of' 
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. some public trust .... ~re of a nature which may with peculi;r propriety be de11ominated POLITICAL .... The 
~rosecut~on of them, for ~s reason, .~ll .seldom fail to agitate the passions .of ~e whole c~mm~ty, and t? div.id~ i\ 
mto parties more or less friendly or mumcal to the accused. In many cases it will connectitselfwith the pre~ex1stmg 

. factions, and will enlist all their animosities, partialities, influence, and interest on one side or onthe other ..... [FN76J 

Investiga:tion of the President, Hamilton stated, is a kinct of ,;NATIONAL. INQUEST" and "[i]f this be the design of 
it, who can so properly be the inquisitors for the nation as the representatives of the nation themselves:" [FN77] · 

The Federalist Papers thus suggest the ill wisdom of entrusting the power to judge the President of the United States 
to a single .person or body such as an independent counsel: The discretion "to doom to honor or to infamy the most 
confidential and the most distinguished characters of the co~llirity forbids the commitmentqf the trust .to a small 
number of persons." [FN78] In the constitutional debates, Gouverneur Morris explapied 'that the Senate should try 
impeachments, and that the President would be liable to prosec~tion afterwards. [FN79] The Federalist Papers 
similarly point out that: · 

the punishment which may be the consequence of conviction upon impeachment is not to terminate the 
chastisement of the offender. After having been sentenced to a perpetual ostracism from the esteem and c~nfidence 
and honors and emoluments of his country, he will stiH be liable to prosecution and pUnishment in the. ordinary · 
course of law. [FN80J. . . 

. \. 
Hamilton fill:ther noted that the checks on a President include that he shall be "liable to be impeached, tried; ; .. , and 
removed from office; and would afterwards be ~iable to prosecution and pUnishment in the ordinary course of law." 
[FN81] 

· Thus, 'the Framers explained the wisdom, arid perhaps also. the constitutional riece~sity, ·of the idea that public 
judgment with respect to the President be. *2161 rendered not by a prosecutor or jury; but by the Congress. A 
prosecutor acts to vindicate harm tci the public, not to any private individual (unlike in a civil case such as .Clinton .v. 
Jones). The decision to vindicate harm to the public caused by the President, no matter how lie caused it, should 
belong to the Congress in the first instance . 

Why is the. President different from Members .of Congress or Supreme Court .Justices or Cabinet officials? The 
Qmstitution. vests the entire executive power in a single President.: the powers of the Ccimrilander in Chief of the 
Army and the Navy, the power to 'command the Executive Departments, the po~ershared with the Semite to make 
treaties and to appoi~t Ambassadors, the power shared with the Senate to appoint Justices of the Supreme Court and 
other civil officers, the power and responsibility·to execute the laws, and the power to grant reprieves and pardons. 
[FN82] . . 

While federal prosecutors have credibly prosecuted Cabinet officers, White House officials, (lnd either friends and 
as.sociates of the President, a credible deterrninatiqti by a federal prosecutor· to indict. (or not 'indict) the President 
himself would be nigh impossible. The experience. of recent years has only rein.forced the wisdom.ofthe Framers. . 

What, then, should happen? When nonfrivolO!JS allegations cir evidence of wrongdoing oy the President is received 
by a prosecutor, that evidence should be forwarded to the House of Representatives. If Congress declines. to 
investigate, or to impeach and remove the President, there can be .no criminal prosecution of the Presiderit at least . · . 
until his term in office expfres. [FN83J (Most criminal investigationsinclude multiple potential defendants, sothe 
criminal investigation as a whole generally might proceed, depending on the circllll1Stances.). As ~n extreme 
hypothetical, some might ask what would happen if the President murdered someone or co~tted some other 
dastardly deed. In such a case, we can expect that the President would be quickly impeached, tried,. and removed; the 
criminal process then would commence against the President. TherCis simply no danger that such crimes would go 
criminally unpunished; the only question is when they can be punished. 

F. THE PRESIDENT'S PRIVILEGES 

·. The following statutory language is proposed: . 
In response to a federal grand jury or criminal trial subpoena sought by the United States, no court of the United 
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States shall ertforce or recognize a privilege claimed by the Presidentin his official capacity, or by anExecutive 
department or ·agency, except on the ground of national security, or as provided by federal statute'or rule. that refers 
spe~ifically to the privileges *2162 available to government officials or agencies in grand jury or criminal trial 
proceedings. . · . · · · 

. '• . 

One ll1lidor cause ofdelay in independent counsel investigations has been the repeated assertion of.various executive 
privileges; The privilege assertions not only force the President and various independentC:ounsels into adve~~ary 
postures,, but they also have undermined the· Independent counsel's ability to.· conduCt. an expeditious and thorough 
investig~1tion. During the last quarter- century, the federal courts have resolved many, of the execlltjve privilege isslles 
that have arisen during criminal investigations, [FN84] In particular; the Supreme Court's 1974 decisionin United 
Stat~s v. Nixon, [FN85] the Eighth Circuit's J997 decision in In re Grand Jury SubpoenaDuces •Tecum, [f1N86]and., · 
Judge Silberman's 1990 concurrence in United\States v. North [FN87] (as well as a: subsequent 1997 D.C..Circuit 
'decision in In re Sealed Case [FN88]) have essentially defined the. boundaries of the executive privileges. that the 
President may assert infederal grandjury or criminal proceedings. ~e result.ofmose·cas~sis clear: the c0µi:ts may 

· not enforce a President's privilege claim (other than one based on national seclirity) in fesponse to a grand jury 
subpoena or a criminal trial subpoena sought by the United States. · · · · 

. . . - - ~ . . 

Any dire clClirns that this rule disables the Presidencya~e overstated, moreover, because the President is always free 
to withhold other sensitive or critical information if he finds it necessary. [FN89J To do sp, a Pr~sident mustorder 
the federal prosecutor not to seek the information and must fire the prosecutor if he refuses (as President Nixon fired · 
Archibaid Cox). [FN90] Such action. would sur5l~ focus substantial public .attention mq~e P.resident's privilege 
claims, but ifthe President's argument is as strong as he purportedly believes, he should(and must) be able to explain 
it to the Congress and the. public. But Nixon, and the cases since Nixon, establish that the President cannot rely on 
the courts to protect him except with respect to national security information:. [FN91] . . ._ - . ' \ . . . . ' . 

, *2163 The curr~nt law of governmental privileges availablein criminal proceeding~ derives from two sources: ( 1) 
Se~tion .53 5 of Title 28, which n:q11ires all executive brand). officials to disclose any informationto law enforcement• 
regarding possible criminal activit)r by a memberofthe executiye branch, thusoverridinganypurp(jrted cohln1on-

. law privileges available to the President; and (2) the Supreme Court's decision in Nixonregard~l1g the scope of the 
constitutional executive privilege for preside11tial communications available to the Presi<le11t under article II of the 
Constitution:. · · . · 

. . . 
1. Non-Constitutional Executive Privileges 

Federal Rule ofEvidence 501 provides that privileges ill federal criminal trials and gr~J1d jury proceedings are 
"govemedby the principlesof the common law as they may be interpreted by the co'Uits of the United States in the . 
light of reason and experience" except as ''provided by Act of Congress" orJhe Constitution. Section 535(b) of Title· 
28makes clear for purposes of federal criminal proceedings that the President may not maintain any common-law 
privileg1~. claim such as the governmental attorney-client and workprod~ct privile·ges that President Clinton.asserted 
in the Whitewater investigation. The statute provides: . . . . . .. .. ·. . . . · 

Any information, allegation, or complaint received in a department or agency of the executive branch of the 
Government relating to violations of title 18 involvi~g Government officers and employees s,h:aH be expeditiously 
. reportedly to the Attorney General by the .head of the department or agency .... [FN92] . · ' 

' ,, . . - ' :'. 

In ifs decision in In re Grand Jury Subpoena, the Eighth Circuit labeled the statute ;,~ignificant,'' (lnd ~tated that. 
"executive branch .employees, including attorneys," have a duty to report: information relating. to criminal 
wrongdoing. [FN93] . · . · 

. . 
. . . 

Some hav~ attempted to dismiss. this statute, arguing .thatit contains an implicit exceptiop for info~tionreceived · 
by government attorneys. [FN94J That *2164 argument contravenes the clear and all~encompassing language ofthe 

· statute. The stattite contains no distinction between infofIIllltion obtained by gove~ent cittorneys andthat obtained 
·by other government employees. In addition, Congress incfoded a specific exception to this disclosurt! obligation for 
~"class es ofinfo~tion" asto whtch the Attorney General" directs otherwise," [FN95],llridthe AttorneyG(!neral h.as 
not exempted information obt.ained by government attorneys representing the government.As a matter of elemeI1tary . 
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statutory construction, that explicit exception confirms the statute's plairt Irieaningc-and no fuftlier exceptlbns can be 
. ·judicially inferred or.create<:\. [FN96] . · · . . . . · . . 

. - . : . . . . . . 

. The legislative history_supports that conclusion as well. The House Committee Reportaccompanying § 535 stated.·· 
that. "[t]he p~rpose" of the provision is to "require the-reporting· by the departments and age11cies ofthe. executive 
branch to the Attorn,ey General of information coming to their attention concerning any 'alleged irregularitie.s on the 
part. of officers and employees of the Government." [FN97] The report emphasizes that "· i !the Attorney General or. 
the Federal .Bureau of Investigation. undertakes .such investigation,· they should have complete cooperatio~ from the 
department oragencyconcefl1ed.'~ [FN98JTheJustice Pepartmel1t supported thelegislation: .. · . · . ··.·. . ... · .. 

The Department of Justice urges the prompt enactment of the measure, for such legislation will emphasize the 
congressional intent that the chieflaw- enforcement officer of the Government. is to have free acc.ess to all units · 
thereof for the purpose of ferreting out personnel criminally violating their trusts and oaths. of office. [FN99] 

· 111 a<ldiltion, the ·President's. official counsels have. traditionally recognized this obligation. For exariiple,_ Lloyd 
Ctitler, who served as White House Counsel in two Administrations, has statedthatthere canbe "problems relating 
to misconduct that you learn about somewhere in the White Houseor elsewhere in the Gove_inment.'' [FNlOO) Mr. 
Cutler noted that there is a "Government rule ofmakingit your duty, if you're a G()vernment official as we as lawyers 
are, a statutory• duty to report ·to the .Attorney General any evidence you run into ·of a·possible· *2165 violation of a 
criminal statute." [FNlO l] Mr. Cutler furtherrenlllrked that" w hel1 you hear of a charge and you talk to someone in 
the White House •.. about some allegation of misconduct, l.llmost the first thing y011have to say is, 'I really want to 

· ~ow about this, but anything you tellme I'll have to report to the Attof11ey Oeneral. "' [FN102] 
. . 

Similarly, twenty-five. years ago, after White House Counsel John Dean had resigned, Robert 'Bork was asked 
whether he would consider becoming PresidentNixon's .official White House Counsel. Bork asked Chief of Staff 

. Alexander Haig whether he would be on the gove).11lllentpa)rroll and was told thathe would be.He thenexphiitled to 
·Haig.that ... [a] government attorney.is sworn to uphold the Constitution. If I come acr~ss evidence iliat is bad forthe 
president, I'll have to turn it over. I won't be able to sit on it like a private defense attorney.'' [FN103l(Bork 
ultimately did not receive the job}. . · 

In tlie same vein, the 1993 White House report on the Travel orfic.e episode stated that0 White Hmise,_personnel . 
may find that they have information about a possible viofatipn of law. ff there is a reasonable suspicion 0fa crime.,. 
about which White House persomielmay have··knowledge,the initial communication of this information.should be 
made to the Attorney General, the Deputy Attorney General, or the Associate Attorney General." [FN104] · . "' ' - ' .-. '. - ' ' ' , - . " -, ·.,- .. , .... '' .. , .. _; .· ' ._' . ,. '·,' .·: ' .- . ' ·.... ' . 

Some have argued against this commonsense conclusion, pointing for apparent support to several unpublished 
Office of Legal Counsel (OLC}memoranda--but the Eighth Circuitquicklyand correctlfconcluded they were totally 
inapposite. [FN105] The OLCmemoranda do not apply to ~ituatiqns where a government attorney r~presents a' 
government agency and learns. information dtiring *2166 tbe cours~of her official representation of that agency~ 
[FN106] . . . .· ... . . . , . .'- · · .·· 

b1 short,§ 5~5 refutes any claim ofan executive coll1Illon-law. privilege (including a governmental attotr1ey-client · 
. or work product privilege) in federal criminal proceedings in response to a grand Jury or trial,subpoena souglit'by the 
UnitedStates. · . . . 

. . ._ . . . 

4. Constitutionally Based Executive Privileges 

Section 53 5,. of· course, •does not. prevent the President from asserting constitUtionally. based privileges, In. lJnited 
. States v. Nixon, {FN 107]the Supreme Court applied the executive wivilege foi: preside.ntial communications, which • 
_the President had asserted in response to a yriminat trial subpoena sought by the Ynited.States. For :purposes of· 
criminal! cases :where the United States. has sought a subpoena, the Court. concluded thatexecutive privilege .protects 
only national security andforeign affairs inforri1atiori.[FN108] · 

' ' ' . . 

...... The dispu~e in Nixon aros.e in connection with a criminal trial of seveti individuals, includil\!tformer Whit~ House 
.. officials. The District Court issued a triaL subpoena sough( by the United ·States (representeq by the special . 
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. . p~osecutor) to obtain tape recordmgs of convefsatioils ll;nlong }>residenfNixonand various:higb~le~~fwfilte HotlS,e . 
:. . officials; incfociing White House Coulisel John Pel\Il. [FNl09] ·President' Nixon r~sisted. producti&ri ofthe tapes; · 

~ .. ::.~- ~illilg· .. th~ ·efC~Cut.lYe ·pJ"ivilege forpfe~idC~tial cqmm.u~i~atio_µs,: · . . . ·- ,_ .... : J . -·; 
. , I • • • . • .. • ; . .· • . , :'.··:;.,:\, 

In die. Suprelll~ Court, Pres.ident Nix~n argued that the· subpoeilil·, did ntit ~eet :th~· tllieshoiq. ~;~uif~m~iit~: undci:' ,:. • 
Federal Rule of CriminalProc;edure 17 oftelevan:ce and !ldmissibilify. [FNl 10) He als9 asserted:executlv:e privileg~,; .. 

· ' . .·.. citirig articie II of the Coristitq.tion. [FN 1 n J President Nixo_n conti;nded that the'. executive privilege for presideµtiid 
. . .communications was absolute and that the com;ts could npt compel production o[the tapes'. Evenifthe pnvilege 

. were not absolute and "even if an evidentiary sho:Wing as required by RµJe 17(c) haa'been ·made as tc> each of the 
requested item8," President Nixon argued that "the Speciai Proseoitor must· demhnstrate a_ tiriique ?Jld · pompeiling. .··. 

· ... ,need to overcome *2167 the privileged nature of the ~teriats~;, [FNl12] President Nixon th~· ,aig\lecl iii the 
alternative for some heightened showing, riot dissiri:rilar to the stililciard applied by the D~C. Cfrciiit'in. NiXon 'v. · · · 
Sirica, where .the C9urt of Appeals held tha,t the 'piivilege claim of President Ni:X.oii was· overcome l;>y}the' "uniquely · . 
powe(f.Ul". shoWing made by the special prosecutor. (B-l'l l3] · · · · · · · · 

.... _.· .. :;-
'.The Supreme Court~ found that the special prosectitC>r had me(the relevance all;d achnissibility requii:ements .. of · 

·:,..,, ··. 

-·: .. 

. ·, -
. ' ' ~' 

.. ·.·, 

·· ........ :· 

' ·· .. ~ . . ... . 

..... , 

· Federal RUle of Criminal Procedllre 17 for trial subpoenas: "there was a sufficient Jikeiihood that each cif the 'tapes .. 
coll.tams conversatfons relevant to the offenses charged in t:he wdictment" and there. was "a sufficient P!'.:elllrillurry · 

. . shoWing that each of the subpm;naed tapes contaii:is evidence ach,nissible with resp~ctto. the _offe"I)Ses ¢hai'ged ill the . 
indict:merit.;' [FN114], · · .. '.· . · · '. · 

., '. .·:;··· 
,:·· .. ; 

The .C:otirt recogniz~d,. based ori. Article· II; . a "presumptive privilege for .Presideritjal ~cominfilii~ati9ns::• ::[FNl 15.J . 
· ~·The privilege · derived, the Court said, from ,the Constitution and froin · the ·"valid .need for . pril'tection of 

communications between high Oovernme.nt officials' and those. who advise· and assist fuem"~~the ·"il;np?itallce''.'C>f. 
:·which '.'is too piain to require further discussion.'; [FNJ 16] T:he Courr.stafo<! that" t he .expectatioll.of iFPresident 'to. 
the confidentiality of his. conversations and correspondence.•,,. has' all the values to which we. accord deference f()f 'the ..• 
privacy ofall citiZens and, add~'<l to those values; is the nece~sity for protection of ¢.e. public ~teresi in .cahdid, ·; . 

..... 'ObJe<?tive, ·and. eye11 blunt or harsh opinions in Presidential deCisforunaking.'' [FNI 17] The privilege, the Cofui silid;f 
< :was ''fundanierital to the operation of Govermfient and inext:Iica]:>ly roo.ted in die ~eparatio.n of pow~.rs under the . 

· c;:oD.~titution." [FN118] · · . . . · ·. · . . . ·. : · . · · . -· .· · .; .. < · -_: · .> · , · 
..;._'·. 

· . ..; ·. ~.'·. .JY: 

. . . . . Howe¥er, the Court~ stated. that the tapes, by Pieside~t Nixon's concession; did net reveal~ll1ilitaty oi dipknmit~d 
.. s"ecret(and .thus did not implicate the President's atithoifty ''.as. Comiruµldet~i,n~Chief 11ncL as'.'tne 'Nati~~;~. org!lll :for., 
· foreign affairs." [FN119] The Court therefore found that ftie ~resident possessed o~ly a ~·generafuei(interest in 
confi~~ntjality."[FN120] ' __ ,. ·., · :>.·:'' :· ;_';'"'· 

_.,,:· .: .·. . . · ... ·.·· .. '_ ( .... •' ·:· ~-·- .·.: .. -.. :~.\: .. ,'": ·'.:.' .<. . ·_ .... ~;··~ .. ;> ··::<i .. !_:y'.:~:~:<_>;.··~->~-'.1_· "i/:<.:\·,·~' 
.. · ... ·.· ~he Court· then struck the bala.nce 1betWee11 .the Pr~sident's;'.generaljzed. interest. iJi ·coiif.idep.tjality and. the. 11neec}Jor ·.··• . 
. N;teieva11t e~dence in c~al triais.n [FN12l] In:thls'regard/.the· Court said it\v# itnP9ttanttq'..d!s~S\iish:tl!i~ neel:I:; •' ·' 

. · ~} for evidence iii criminal. proceedings · from the need : for evideMe. in' congre~sionar proceedirigs~''ciyft'cash,$; .o( 
. ;Fteedc)m of Information Act {FOIA) actions. In the. latter ,sitUatidns, H may well be 'tha.Lthe eX:ecutlye 'pp;vHeg(f~t .' .. 

'·' preS,idential ~2168 communicationsjs absoiute {or·in the case,pfcoilgiessionalsu.l;po~eii4~. a no~)d$'tici~ql~<1.ruestiozj) ..•. 
However, the criminal· context is different. As the Court emphasiZed; the tr~ditioilali::ollimltment io the ..U1(; ;60aw is · 

, , .. 

···.' 

.·.-:: 

.·,. 

' \' . 

. . "nowhe~e .more profoundly ~nifest tll~n in m1r ~iewthat the· tw~fold ainro(crimiilaljusHcci isJhat 'g~i\t shall nor · 
·:~:\ e$cap~ or. inno,cence suffer.'! [FN122JThe Court further noted that " t he n~ed to dev~lop,:~\Lrelevant facts ·in the· 

.. )'' .· . jidversa:r:y system is both fundamental and, compt~h.enSiye. ":to ensure that justice:is:done; jtis impetatjve t0Jhe,, 
.. . t'wicti,on. or: cotµis . that compulsory process be . available .. fqr ·the .. production. of eyidence<')l'~e.i.led eitli~;r. by th¢ . . . . '• ' 
· prosecution or by: the defense. •i '[FN123] ·· · · · · · · · ·. · .. · . . : . ··:~· ... 

:; . ·:' 

·, 
.. ' ... . . . . '·· \. 

·1, •·. 

. ·.. . '· . 

. -: ~ .. The. criUit then held that . the ~eed for· relevant evidenc~ . hi. criminal. P[PCeediii~s • <>.~tW~i~-~-d?~e '. Ptesideiit's. 
· "generalized interest in c;onfidentiality" unless the execµtive privilege claim was fourideqo.n a cfaintof state'sec:rets:-

[T]he .allowanc.e of the privilege to withhold evidence ·that is demonstrably relevant in a. critiWial :frfaL)vopld cut, 
deeply.mto the guarantee of due process oHaw and giavely iUipair the basic function 0ttP,e ·coiirts: NPresident'~ . 

. ackriowledge'd need . for confidentiality in -th~ . commuhicatiOns of his office . is g~rtetai. in. n~ti.ire, whet-ea.s the _· 
colistitiitional need for production ofrelevant evidence in a crimillai proceeding is specific ·and.~entr!lll<> the fair 

'. . . . . ' . ·. ' .... ·, '· .. '·,·· ·' ·. .· ... 

·.,•( .. 
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adjudicati6n .of a particularcrimi~alcase '.Qi the administratfon ofjustice:Without access to speeific fac~ a criminal 
prosecution may be totally frustrated. The President's broad interest in confidentiality of communications will not be 

. vitiated by disclosure of a limited number of conversations preliminarily shown to have some bearing on the pending 
criminal cases. \ 

• We conclude that when the ground fofosserting privilege as'to subpoena~d materials soughffor usein ~crimi1la1·' · 
trial is based only on the generalized interest in confidentiality, it camiot prevail over the fundamentlJ.l derrtandsof 
due process of law in the fair administration .ofcrllninal justice. The generalized assertion of privilege must yield to 
thedemonstrated,specific need for evidence in a pending criminaltrial. [FN124] · . . · 

. 'fhe Court thus accepted neither President Nixon's priinary argumenfthat the pri~ilegewas absolute; nor his 
secondairy argument that the Special Prosecutor must show a "~queand compelling need" to obtain the tapes. The 
Court found that the showing under Rule 17 itself demonstrated a need sufficient to obtain non-state secret 
presidential cominunications in criminal proceedings. The Court thus ordered that, upon remand, "[s]tatements that 

. ,meet the test. of admissibility and relevance" must be producedto the special prosecutor. [FNI 25] Nixon, in short, 
held that the showing required under Rule 17 (relevance and adinis~ibility fqr a trial subpoena; relevance Jora grand · 
jury• subpoena) itself demonstrates the sped.fie need for. evidence that overrides tlie President's· *2169 general need 
for confidentiality. [FN126] · · ·. 

Lest there beany doubtabout the meaning of Nixon, a forayi11tQ internal memorancdavailabldromtheEibraryof . 
Congress provides historical confirmation. cThe Co\Jli specifically and consciously rejected the suggestion of 

, Preside,nt Nixon and the D.C. Circuit in Nixon v. Sirica that there be a case-by-case balancing testin which the 
prosecutor or grand jury must. make some particularize~, compelling sho\Ving in addition t() the shoWin,~ required by 
Rule 17, The memoranda among the. Justices reveal some initia.l disagreement regarding this precise question, with 
Justice Byron White being in favor of the position ultimately adopted and Justice Lt:;Wis Powell favoring some · 
undefined higher showing of need. The case Was argued on July 8, 1974. Ori Julyl2, Justice Powell \\'.fOte to the . 

· Justices that "[ w]e were not entirely in agreement a.s to the standard t() be met m' overcorping the pdvilege." [FN127] 
Justice\Vhite wrote oh July 15; 1974: · .. · . · · .. · · .. . ·.. . · · . .·· ..... · '· .· . · 

[T]he privilege does· not extend to evidence that is relevant and admissible in a criminal prosecution. The public 
interest in enforcing its la\VS. and the rights of.defendants to make their.defensesupply 'whatever ne~essityor 
compelling need th~t may be required to reject a elaim of privilege when there has peen a sufficientshoWing tlliat the 
President is in possession of relevant andadmissible evidence .... 1, therefore, differ yrith;~ixon·v. Sirica insdfar as it 
held thatthe Special Prosecutor must make some special showing beyond relevance and admissibility. Necessarily, 
then, the trial judge, who followed Nixon y. Sirica, did not applythe correct standard inthis case. [FN128] 

After the ChiefJustice circulated a new draft that still did notfully accord with Justice Whi~e's views'. Justice White 
wrotetheConferenceonJulylS,1974: .. ' . , · ·. ·. · .· 

[The current draft] impl[ies ]thatthere ml!,St be a compelling need f9r the material to·. overcome presumptively 
privileged executive docuni.ents,l take it that you are suggesting that there is a dimension to overcotning the· 

. privilege beyond the showing ofrelevance and admissibility.This makes far too much of the generalprivilege rooted 
·in the n.eed for confidentiality, and it is not my U]1derstanding ofthe Conference yote; As I have already indicated, 
my. view is that relevance and admissibility them5ehre.s . provide• whatever· compelling need must be shown. I . woulg 
.also doubt that the Prosecutor has rnade any showillg of necessity beyond that of relevance and; admissibility. 
~~· ,. . 

*2 t 7o Justice White felt sufficiently strong about this issue to add that "it is likeif that !shall write :Separately if 
your draftbecomes the opinion of the Court." [FN130] 

' ' . ,• 

On July 22, Justice Potter Stewart circulated an alternative draffon the privilege issu.e bontaining the su~gestions .of 
Justice White. The draft no longer contained any refere11ce to a heightened standard;·. and the cover memo indicated 

. that the opinion had received the approval of Justices White. and Thurgood Marshall; The Chief Justice then quickly 
ii:icorporated the Stewart section into his ppinion and recirculated the entire draft the next day, July 23. All pf the 

· Justices then joined, and the opinion was.issued on, July 24,l974.JFN131] · · · 

This intprpretation ofNixonwas advanced by Judge Silbermaninhis 19~0 concurrence inUnited.Statesv. North, 
,. .. . . . 
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[FNB2]The districtcourt in that case,Judge Silbennan noted~ h~d interpreted Nixon as "co11structing l1 very high 
barrier to a criminal defendant who wishes to call a Presidentorex~ President who, it is asserted, will give evidence· 
relevant to the defense." . [FN133] Finding "it instructive to note how easily the Court in Nixon was satisfied that the 
tapes sough,t by the Special Prosecutor .~ .. were. relevant," Judge Silben:nan indicated that in cases .where national 
security is not asserted, no special showingother than.relevance is necessary even after .executive pnyilege is, 
claimed. [FN134] JudgeSilbennan continued: .. · ·• · . · · . · . · . · .•. · • ... · .•.•••. ·· . ..· 

To be sure, the Court used the language "essential to th<i justice of the pending criminal case" and "demonstrated 
specific need. for. evidence" in describing. what. was needed to . overcome the President's qualifi.ed ·privilege. But the 
Court does not appear. to have meant an)Tthing more than the showingthat satisfied Rule I 7(c). No.ypere in the 
opinion does the Court ever describe any offer by the Special Prosecutor other thanthe rather perfunctm:y showfug 
of relevance .... Even in the section of the opinion dealing with executive privilege, the Court stated that "the 

· President's broad interest in' confidentiality *2171 of communications will not be vitiated by diselosure ofa limited . 
I)Umber ofco11ve'rsations prelirninarilyshown to have s,ome b~aring on th~ pendi!lg crirnlnal case~," [FNJ35] 

In the 1997 ·.dispute between President· Clinton and . the Whitewater ·Independent Counsefcfver the governmental 
attorney-client privilege, the Eighth Circuit addressedP!esident Clinton's contentionthat Nixon set forth some higher 
standard for ~xecutive branch documents than that required by Rule 17. The Court con~lud~d otherwise, stating that ... 
"Nixon is indicative of the general principle that the government's need for confidenti<1lity may be subordinated to ' 
the needs of the government's own criminal justice processes." [FNB6l The Court stated that it. "doubt ed " that a 

. case~by-case need determination "constitutes the proper need threshold" set forth in Nixon. [FN137] .· 

The .D.C. Cfrcuit also addressed an executive privilege dispute between the President arid I~clependent Counsel 
Donald Smaltz in the investigation of former Secretary Of Agriculture Miehael Espy. [FN138J The· decision is 
essentially in .accord with the above analysis, although Certain parts advance a slightly different articulation. In 
particular, noting Judge Silbennan's opinion itr North, the court frrst opined th~tA would be ,;strange"if Ni:xoµ 
requrred nothing more·. to overc,ome the presidential privilegt) than the• showillg required by Rule · 17, becituse then the 
privilege "would have no practical benefit II [FN139] Of course, Nixon indicated th.atthe pfivilege may wen be 
absolute in civil, congressional, and FOIAproceedings; it is only in the discreterealm of criminal proceedings whe~e 

. th<) privilege may be oyercome. [FNJ49] · · · 
. . . ~ . 

In any event, any differe~ce betweenJudgeSilbennan a~d thisb.C. C::ircuitpari~lis more.apparent than real, more 
procedural than substantive. At the outset, it is significant that the Court sp~cifically rejected the President's 

· argumei11t that "the. information. sought must be shown to be sriticalto an accurate jµQicialgetermjnation/'. [FN 14J) 
That argument, the Court saici, "simply< is incompatible with the ·.Supreme Court'~ repeated emphasis in Nixon on 

'the importance *2172 of access torelevant evidence in acrirninalproceeding." [FN142] The court concludecfthat in 
grand jury cases wherenational security is not atissue and. where th(.l Rule 17 sta.ndard issatisfied, presidential 
communications can be obtained, first, if "each discretl_l group of the subpoenaed materials likely contains important 
evidence," and, second, if the evidence ''is notavailable "'.Ith due diligence elsewhere,'' [FNl43] · 1 • 

. . . 

The court stated that this first component '.'~an be expected to have limited impact/'[FN144] In the grandjury 
setting, rno'reover, "the fact that evidence covered by the presidential communicatio'ns priviJege maybe iilit'dmissible 
should not affect a court's determination of the gr:andjury's need for the material." [FN145] The court fuither stated 

· that . the: second component also will be "easily" $atisfied when "an. immediate White House advisor is being 
investigated for criminal behavior.'' [FN146] Even in cases where a person outside the White Jfouse is under 

· ir1vestigation; the court said thatthis se.cond cqrnponent still will be satisfied '>Vhen the.proponen~ ca11 "demonstratl_l a 
need. for infom1ation that it currently possesses; butwhich it has been unable to confirm or disprove." [FN147] Of . 
course, that showing can bemade in virtually all irtvestigatio11s--few facts are eyer fully confirmed ordisproved. The · 
court further .stated that t}iis 'standard would not impose "to,o heavy" a burden on th.e subpoena proponent. [FN148) 

. In shdrt,. the D;C. Circuit opinion does n~t deviate in subst~rice from Nixon, the Eighth Circµit's ·opini~n, or Jiidge 
Silbennan's approach; it differs, if at all, only with respectto the time. when relevant information can be obtained, as 
the court itselfrecognized. [FN149] · · · . · . 

•' ' ' • :· ' : • • • • ! ,·' 

3 ~ The Re~evance of Nixon to a Claill1 of Govei;nmentalAttomey-Cliertf or Work Prgduct Privil~ge 
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Nixon is important not only for constitutionally based .privileges,' but also, because it establishes, a prfuciple thaf 
appl~es to other common law privilege claimS that t4e,Presidentmighfraise. For example, even it§ 535 0fTide. 2~ · 

: were erased froin the.U.S. Code, Nixtm itself demonstrates, as' the Eighth *2173 Cireuitheld, that'any'.2faim c>{ 
governmental attorney- client or work product privilege' would be: similarly overcome', in .ft:deraf.criminaf 

":.: 1Pr(>cee,d.,ings. · · ,. ,· · .. . : . < "· ,· 
-.. ; -, ,·: ·:.· . 

. · ., ....... ' ·.. . ·. . . .·.. . . : :'• .· . ; . . ·. . . '. ,_ . 
The judicial process in this country is deeply comrilitted to the prinCiple that "the public ... h~s a right t() every 

• [per~on's ]evidence.'', [FN150) Because, testiinonial priyil.eges "obstrqc~'tl)e searc~ for trµth,'' the[~ 'iS:a• ''pre~~tle;n/ ·· 
against the existence of.an asserted testimorlial privilege."', [FNl51] Privileges thus. "iire n()t lightly cr6ated nor , 
expansively construed." [FN 152) In light of these settled' principles, ·the $upreme·Court has tee:ogniied privileges, or· 

, applied them in a. particular setting,, only when• , the ·privilege' (or .. application. thereof) ·is ·historicaily }boted ' or. 
.• \ .·' 

recognized in the vast majority of the states, and is justified by overriding pl,lbiic polity considerations: . . · .•.. ·.·. · · 
. . ··. •' ' . \ .. . . . ·.· . ·'. . . '.:. 

. In:ctjmfual·p;o~eedi.ngs,. a governmental atlomey~client or work: prod~ct p#vilege h~s no ~(>ots.whatsoev~r: t'h~re ts · 
no case, statute, rule; or agency opinion suggesting that a department or age:t;icy of the Uriited ,Stites (or atiy state ·.; · 
govelJllllental entity) can maintain a full~blOVIJl governmental attofliey- client ~r work. prodtictprl.vilege in federal ' 

: crirtllnal or· gtand jtiry proceedings. [FJ:'H53]. , · · · . _ · ·· · ' ·:.:· . 

.. NiXon, 'moreover, held tha! even tile deeply rooted 11nd '.constitUtionally mandated executive .privilege for 
~resfdenitial connnullications did not. override the need t'ot ~ele\ilint evideJ,lce m crirninal proceedmgs; ex¢ept when a / l;' 

· spe#fic cl~im of national security was at issue. The deeision in Nixon demonstrates that a governmental attorney.:: · · · 
client. and ~ork product privilege ( ilie othel'.. two privjleges that. ha.ve been at, issue in·· jiiyestigat}ol),S of executive· _: • • · 

>· branch Officials) also cannot overcome the need for reievant evidence incrimirial proceedings. If the constitutionally,, ' ' 
' root~d executive privilege for presidential communications i~/overc~me by the need for relevant evidenc,e .incrimillal 
. proceedjng!i, the result cannot be, d,ifferent for. a ne~ly conceived govemmentiLattorney-clienf and· work prod~ct 

· · · ;: · · . ·pil.vilege. A fortiori;· a goveri1mental attorney-clien,t or \York produ.ct privilege fails in federalcrimiilal proceedings., •· · · 

4. The Policy of Executive Privileges 
. ' . . . . ' .. ~ ' . 

. :· .. ' 

... ·,• .. ~-- · .... 

. Section 535, the Eighth Circuit decision, and the Supreni~·Court decision in Ni~Qn demonstrate ar~ matter oflaV:, . 
that the. only executive privilege currently· valid, against the Uriited States in federal .crimin~l proceed.ipgs. is a national 
security(State secrets privilege. As a policy matter, that n:.1e reflects the proper' ~2174 balance of the Presige~t's need ' ''' 
fo;,confidentiality and the goveriiment's iilterestin obtaining an relevant evidence for crirriin'a:l proceedings., ' ' ' ', ,· 

·• Gove~erit officials,· 'even government attomeys, ar.e' public officials who wdtkfort~.e, people,· Any -ylaim to · 
confidentiality against the United States stands on a radically different footing than ·a claim )'.ilade"~y a priVate party~ ., · 

· . Th,e ·supreine Court- recognized the difference·bet)veep such public and pn¥ate resptms!l?i'l:itie~ il1 ~dedinu{g to .apply.:.· 
"·· ·.-·~·att~IDer:.:.I~e.p~ivllege·to·.ana~co~ta~t'S·WOrkP~P·ers: · '. · "_ { : .. · -- _· __ .... t 

, The Hickman· work-product doctrine was founded upon the privat~ attorney's role as the. client's co~dential 
. advisor andadvocate, a loy!ll representative whose duty it is to present the client'~ case ir(tl)e niost,favorable pqssible 
. lig4t.: "'. [T]he. independent auditor assumes a public respon8ibility .tratiscending any empioynientfelationship With 
'', the client. ... This ''public watchdog'; function demand,s that the' aceoUlltant maintain total indepen,dence froni th,e 

.. ·, · cli~p.t. at .alltimes and ·requires complete ·fidelity ·to .the public trµst .. To ·insufate.from disdosure a Gertified pub,ic· .. , 
accowitaritis' i)lterpretaticins of the client's financial statements would be t~ignore the significance' of the ac;countant's ' 

.role as a disiriterested analyst charged with public obligatio:\}S. [FN154J . · ,.· · · . 

-· ~ 
For this saine reason; in addressing the narrow question ofa govemmental attorney~clienf pri\tilege; respected 

. commentators and the American· Law Institute (ALJ} reject equating private corporations with pµblic entities. The · 
. ··. McCoi:;nrick treatise .·states.· that ,; [ w ]here . .'the. entity . ih ·.•.question ·i$ governmental' .. :., : siinificantlf differeilJ . · .. 

consideraiion,S appear. II [FNl55] Professors Wright and.Grahamnote that :"the co~ts of the go:veiliinent privilege niay· ', 
be very high.';;. Legitimate claims fot govemmental se'cre~y:should all be worked ouUiithe co11text of the existing· 

· privileges'for secret~ of state and offic~al µiformation.)! [FNH6J Indeed; the ALI's Res.tit~iIJ.ent {Thfrd)' of the LaW' •·. 
. ,,.· Governing Lawyers' states, that the roles for private lawyers do not translate to pl}blic lawyers;. instead;' II rh ore' ) 

particularized rules Ill!lY be necessary where· one agency of govetnme)lt cl!),ims the privileg~ in resisting a demand f ~r 
•• ;· _:;. ·: 0 ··,~ 0 •• ... •• •• ., • • .,· : •• • :.;r· - .. . .. . - ·" . ; . . . '.·· ·. . . .. · .,; ··:' . · .... 
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illformatlon by another. Such rules should take account of the complex consideration,s of g9vernmentalstructure, 
traditiOn, and regulation that are involved.;' [FN157] · ·. · · · 

. These co~onsense propositions led the Eighth Circuit flatly to reject any claim that a: goven1ment~lo~ execrttive 
attorney-client or work product privilege could be asserted against the federal grand jury.· The court .stated that. the 
"general duty of public service calls upon government employees and agencies *2175 to favor disdosure over 
concealment." [FNl 58f Citing Arthur Young, the. court explained that " t he public responsibilities of the Wltite 

. :House are, of course, far greater than .those of a private accountant performing a service with public implications." 
[FN159) The court added: 
· [T]he strong public interest in honest g~vernment and in expo~ing wrongdoing by public officials would be iii~ 
served by recognition of a governmental attorneycclient privilege applicable .. in crilninal proceedings inquiring into 
the actions of public officials. We also believe that to allow.any part of th~ federal government to use its in-hou8e 
attorneys as a. shield . against the produc~on of infonriation relevant to a federal criminal . inve~tigatjon would 
represent a gross misuse of public assets. [FN160] . 

If the faw embodied the contrary position, a government official (including the President or W~te House Counsel) 
safely could tell a White House or other agency attorney (or. other official) that he destroyed subpoenaed docµmei;its, 
paid off potential witnesses, erased a subpoenaed tape, . or. concealed subpoenaed materials~-or worse: The· courtS 
have rightly rejected the executive's attempt to conceal such information; and Congress should codjfy those results to. · 
prevent foture PresidentS from tryingthe same gambit. · . . ·· . 

Supporters of broad executive privileges contend that limiting privileges will ha~e a. chilling ~ffect"-that the 
presidency might be disabled and th1;1t :governmental officials might be less forthcoming to a Preside1,1t or go'Yemnient 
ati:orney if they knew that the information could be disclosed in criminal proceedings. This argume'nt';however,was 
rejected by .the Supreme Court in Ni~on (in the context of the. all-encompassing presidential ".Ommunications 
privilege) and was rejected by the Eighth Circuit.(in the context of governmental attorney~client and work product 
privileges). · · 
',·. '; I 

It is surely true that a President and government attorneys mustbe able to obtain,inforfililtion in order to perform, 
their functions, but that assertion proves nothing. The interest in· gathering facts to perform those functions does nof 
require the further step of concealing Jacts from a federal grand jury if they are (or become) rekvant to a federal 
criminal mvestigation. . . . . 

As noted above, the dire claims about the disabling of the presidency are false, moreove~, because the Presidentis ... 
always free to withhold other information if he finds thatnecessary. To do so, a President mµ,st simply order the 
federal prosecutor not to seek the information arid fire him if he refoses, thus taking political i;esponsibility for his 
privile~e claims. [FN161] 

.. Th.e chilling-effect argument is illusory, in any event, bec~use e.xecutive branch employees and attorneys know>that 
they do not control the ultimate *2176 assertion ofprivilege in any fo~. [FN162) As a \Csult, the government 
employee can have no expectation ofconfidentiality and no assurance that his communications or '\VOrlC product will 
remain confidential if called for in federal criminal proceedings. Thus, government employees necessarily know that 
their qommunications and work may be disclosed if relevant to a federal criminal investigation. · 

.,, . .. ' . . ' ' 

. In addition, the frequency of disclosure .will be low. Even in today's environment, the ov~rwhelmlng nl.i;ljqrity· of 
White. House business and federal agency work never comes under grand jury scmtiny. [FN1o3) Grand jury 
investigations obviously occur more often than criminal trials, but grand juries operate in secret and thus present 
little risk of chillmg particular conversations, as the Supreme Court h.as emphasized. [FNl 64) · · · · · · . . - " . '' . ; 

. . . . ·( < 
Finally, the. debate over privileges, particulatly a governmental attorney- clie.rit privilege, often is 'framed in 

generalities and fails to consider, actual situations wliere the issue might arise. There are three basic situations where 
a government attorney or official might obtain information from other govemment en:iployees · and where the . 
• i11formation might become relevant to. a subsequent criminal investigation. · 
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Th~ first situation occurs when the employee seeks advice from a govennnent attorney or official about his possible · 
··. .future c<Jiurse ofccmduct. If the employee foHows theadvice and does not c9mmit a criminal act, iti~ ~ard)9 see 
· what chilll or harm might be c.aused by subsequenfdisclosure of the information. Onthe ojher hand, if the ·employee 
. ignores. the advice and .commits a criminal act, then, what possible governmental interest is there in protecting the 
· employee from the charge that he kllew his activity was criminal? Moreover, if the attorney mistakenly advises the 
employee that .a .proposed course of conduct is riot criminal, even the e!Jlployee will wish that communication 

.· disclosed if he is subsequently prosecuted. In the end; the only e1J1pk>yee seeking advice <!-bout proposed conduct 
who will be chilled is the employee who hopes to obtain a goveffilllent attorney's blessing .for potentially criminal 
con.duct. That scenario, however, hardly justifies creation: ofa faHeaching ptivifoge. · ·. · 

The seco.nd. category··. arises where the .. employee seek,s to. discuss past .c~nduct that.· might •. be .. criminaL :.·In : that. 
situation; of course, the prinµry interest of the United St~tes is and must be in detecting and prosemting cri!Jle, as the 
OLC repeatedly has emphasized. The United. States has n() interest in harboring criminals in government 
employment, even at high levels, Agency attorneys employed by and representing the United States are not 
authorized to act as criminal defense attorneys againstthe United States. · 

*2177 Th~ OLC thus has long rejected any suggestion thatthe United States .can participate on. both si~es ofa 
crimina.l investigation. [FN165] That explains why there is no traditjon suggesting that a governmentattorneycan 
consulUvith an employee about the employee'spasrcriminal conduct and thenrefiise to disclose thaf infoqnation to . 
tl.ie federalgrandjury. Federal agencies, unlike. corporations, are not sµbjectto criminal investigation or indictment 
by the Upited States; so an agency cannotbe adverse to the l}nited States in a criminal prosecution, When 'an agency .· 
becomes ·aware of intern,al wrongdoing, . the. agency's sole· interest is . to. ferret it out, and. there can. be no' ~sk of 
endangering a governmental interest by doing so and by disclosfug ·the results to federal law .enforcement authorities. 

. . ~- . . . _· .. . ', 
. . .. · . . . . : i . 

· The third situation occurs not where the employee initiates conversation, but where the agency elicits information . 
from its employees about some event. Government agencies and government agency attorneys often have . a 
legitimate interest in obtainillg ·facts about a particular everit; the. fact- gathering p~ocess enables an· agency, head. (or 
delegate} to discipline employe~s, . institute n~w pol~cies ~hat will prevent sinrilar ·errors in the. future, iiifoI1ll the 
Co11gress or. the public ofthe ·.facts, or. merely deal with the latest. politicaJ controvers~. Thus, the White House has .. 
conducted numerous internal investigatio11-s, as have ~ny agencies and inspectors general. Given the. ~umber of 
such investigations, a far-reaching and novel. governniental attorney~client privilege.is; by definition,. unnecessary to 
encourage such activity. [FNl 66] Unlike a corporation {which is 8ubject to indictment), no legitimate government 

· agency would be, or has peen, discouraged from conducting internal factfmding by the knowledgethat any evidence 
of crime uncovered will in factbe presented to the relevant law enforcem~ntauthm,ities. Indeed, this w~st11e premise 
behind the enactment of Section 535 (and the many illspector general statutes as well) .. 

. CONCLUSION 

·Outside federal prosecutors are here. to stay. They have· existed at least. sincePresident Grant;s Administration/As 
· we have seen over the last twe11ty~ five *2178 years, the systeII1 of outside prosecutors can make an extraordinary 

difference in how our nation is governed. As Justice Scalia stated, the debate .over a special counseli$ about power-~· 
that is; " [ t ]he alloc~tioµ. of .power among Congress,• the• President, and ·the courts in such fashion as to pre.serve the 
equilibrium the Constitution sou~ht to establish .... " [FN167] · 

the· funqa1J1ental flaw with the current independent counsel statu~e is that it creates,. almost by definitfon; a. sce~ario 
· where1Jy the President and thejndependent counsel ate ad~ernaries. from that basic mistake flows most gfthe other. ·. 

problems that critics identify in the statute. Clarifying the role .of the Presid~Iit in the manner proposedin. this article 
would expedite, depoliticize, .and enhance the credibility and effectiveness of spedal counsel invesfig'!-tions; and . 
ensure that the Congress aloneis directly responsiblefor overseeing the conduct of the President ofthe Uiiited States 
and deteimining, in the first instance,·whether his conduct warrants a public sanction.. . 

'. - . '• .· -. . " _., . . 

[FNal]. Mr. Kavanaugh served ,as Associate Counsel in the Office of the Whitewater Independent Counsel from · 
1994 to 1997 and also for a peri6d in 199 8. The views reflected in this 'article are his own. . . 
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[FNll The Attorney General is a political actor; as are ~11 high offici~ls of the Justice Deplll1$eiit: In Cithe.r words, ; .. ·. ·. 
the Attorney General supports not otily th.e. ideas> and poli9ies ·.of. the incmnbent ~dmimstratioi;i b~t !ilfo' publfoly . ·: • 
Supports candidates for elective office who espoilse those policies. . ·· · · 

·• '.~ .. ; ·:· .·i...' '. - . ',· ·;_,".· ...... -.:,) .... .. .· •. ·1. 

[fN-2}. Mr. Co~ has. noted th~t th~. "nciroml position'' ·of the Jristice Department is ·''o,n~ ·for defending an ·eJc.p~ding 
ex~cutive· privilege," , wherea~: the Special Prosecut<>r in Watergate arid pther. su~sequent inve8,~ga~?11S "Were. . . ·· 
challenging ejc.ecutiye privilege. So. there are sciine teal conflicts;" 67th Arinua:l JUdicial Conference· cif the United · 

.~ .. 

··States Court o(Appeals for the Fourth Circµit, The lndependent Counsel Process:' is It Broken a~d How Showd.Jt · ,, 
Be Fixed?, at 138 (June 27, 1Q97) [hereinafter Eourlh ciJ-cuit;J,Udiciaf.ConferenceJ( emJ)~~is added)/rhe Justice 
Depa~ent's.briefin the litigation between the President and:theWhitewaterlndependentColinset'K.enneth \V.Starr · 

\'demonstrated· this point The. iusticeDepartment has agreed :With neither the White .House nor the Independent , 
Counsel about the proper' scdpe: .of pclvilbg~; See Brief Amicus Curiae 'for the Ufuteg States, A~tiµg Tur<i-µgh 'tlie ' ' 
Attorney General, 9ffice. of the. President v. Office of i~dependent Courtsel. at. 20; J 17' S .. Ct. 248.'.2 0 997) (N?· 
.96~ 1783 }("The UnitecJ States. has compelling interest~ :fajilvestigati~g .and prosecuifug: crlIJies~-iti§i4e. or outside the ... 

. · govemment--and the Justice Department's perfonrumce of those tasks is aided by the duty of th.e :t>&$idenO:md other'. 
· :government offi.cials to ~eport 'evidence ,of crimUtalvfolations to the Attorney (Jei;ieral.. ~tth~;saIJie titjie ... the 

· .. lttesidentmus:thave ,access to·le~al adviCe that ·is frarilc,.fully 4Uormed, and cforifi<;lentjiil.;');· · . ·. ·.· •· .· ·•·•··· · ·. · .· , .· 

[fN3f l975 JlPPORT QF TH~ w ATERGATf: SPECIAL PRQSECU'fION TASK ~ORc;lt:;*t '137-}~· ' .. 
·' . ~ ·."' • . .... • •. ' . .. . ·.· ... - . ; • _· .• .· - •.. :-. " - - . ! ~. "·· . ... '·;. _. :, ... ··: • • ,• • ·:, .-· ••. -.:· '.' '. ·, : 

(FN4]. 280.S.C~ §§ 591~99 (1994). 
'" .<;: 

[FNsJ. The :Olympian terII1 "independent counsel" has always promjsed ihol'e than it could d~livet: l\.f~reover, tlie 
teiiri would be ~apprnpria.te under the regi;me proposed here because i'iJ:1dep¢ndent;1; connot~i;'.' ~ collns.el appointed 

·.· .· ·outside tlie Executiy~ Branch· and accounta:ble"to ho one.1'.Jie pthi~s ill Gov~rnn1ent A.ct urltialif called for the.· 
appointment of:a "special prosecutor," but Congress yhanged the n~e irtfl.982 to "fudependeµt counsel:" ,The terµl._ 

• ''speciakounsel'.' best captures the position imd is ~sedhere in de$cribing the.proposed reginl,e. . ... .. , . . ' . . : - ·-· . . . .. · 
.· .. :. 

[FN6].A87 U.Sj>54 (19.88}. . 
."~. 

: ;··, 

,, .... 

[FN7]. &~e George b. B~own, The Gratuiti~s Offense, and the RICOAppr()iich 'to lndep~nd~nt CounselJw;isclicti0n, •• 
&6.GEQ,LJ.2045, 2Q49(J998). . ... . . . ..... 
'. :.. :· : ' . ,· '· < ":-: .: ,, .... 

..,.. 

[FN8I: 78 F.3d l3l3 (8th Cir:}, cert. denied,. l11 s:ct.'16 (1996). . ·. ·. ' . .. . .. •: ·' . 
'::·1:·;,,· -,;· .. · 

[FN9] .. Th~ .Justice Department is'. a department·. vVIthiri' 'the executive br~nch . whos~ 'head 'is appointed by th~ ' 
J.h~sid~hf.See 28U.S.C. § SQl (1994) ("The. pepl1rtlnent of'.iustice is an e~ecutive departi,rient of tlie.Ui}jted State~ 

. .· at th~ .seat of Govermrient. ");'•'.28 u;s.c. §·. 503.(''.ThePresiderit· shall appoint, by' and with fl,ie adyjbean~ consent c)f . 
. .. the Senate; an Attorney General of the UJiifod States, The Attorney General. is, the ~~ad of the D~p~en~ bf .·:. 
·· Ju~tice:·';1: ·· · ·· ·· · · · · · · · ·• .. : ·. .,···· · · · ... 

' " ' ' ,' : > '' ' ' .. .... ... :. ' ' ' (' " '"., " ... , , .. ' ' .,· 
·· • [FNIO]. 'KATY J. ijARRIGER THE FEDERALSPECIAL PROSEctJTOR. iN AMERICAN:POLI'tICS 153. 

(l992)(emphasis added},(quotation marks omjtted),. '·.· .. ; .· I · .. , ' ' ·. '.•'. 'C, , '•, , . 'i ·: • .·' , , 

....... 

.·:.,,..,.. 

.... 
'' 

. ·"!' . ··.· .. ,~ (~lJ;J;28 U.S.C. § 515.(19Q4); 28U.S.C. § ~43(1994) .. · · .f. .. : . 
.. . · : ,· 

. .... )·" 

. ··.·· ... 

'.;. 

·[FN12];.See infra text accompanying notes 28~49~ . . . . . -
" ~· .. 

·,: .. · 

[FNBJ. ~8 U.S.C~ § 592(c)(l)(A). The Attomey'Gene).-al's .decision is ji.u;liciall)'.'µ.rifeviewable; however; which · 
<means'. th.at ¢re11t of impeachi,nent ·or. tither congress~onalre~lia.tiori is the onlyJeMl!y enforceable ~h~ck requiting 

the Attorney Genenil to enfoiC.e the law. · <• · ( ; 

. · [FN14). 28 U:S.d § 592(c). < ·• ·· 
·:' '' " '. ' ' ,. ' 

·' ·,, 
· .. " 
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, . 
[FN15]. Id. §593(b) .. 

[FNl6]. Id.§ 593(b)(3). 

[FN17]. Morrison, 487 U.S. at 679. 

[FNlS]. 28 lJ;S.C. § 594(a)(9). The symbolism of this nomenclature is important and should be retained in any. 
future legislation .. Criminal defendants (and other critics) inevitably try to· imply to juries (and the. public} that the 
appointed counsel is somehow an extra.governmental official who does not warrant the same respecfa:s prosecutors 
representing the United States. In the 199() trial of Jim Guy Tucker, James McDougal, and Susan McDougal, for 
example,. the defendants refused to refer to the. prosecutors as the "United States, II arguing that "they are, independen,t 
.Counsel appointed under a special act." The Court put a quick end to this tactic: "The indictment which was rendered 
by citizens of this state, the caption is Dnited States of America versus James B. McD1:mgal, Jim Guy Tucker, and 
Susan H. McDougal. Mr, Jahnand his associates represent the United States .of America. Disregard the comment 
made by Mr. Collins," United States v. McDougal; Tucker, and McDougal, No. LR·CR~95·173, Tr. at45i5.27 
(E.D. Ark.Apr. 11, 1996). . . . 

[FN19]. 28 U.S.C. § 594(h}. 
'· :~- . ~ . 

[FN20]. Id. § 593(c ). 

[tN21 r Julie R. OiSullivan, The Independent Co:UnselStatute: 'Bad Law, Bad PoliCy, 33 AM. CRIM. l,. REV: 463, 
505 (1996). 

[FN22]. TERRY EASTLAND, ETHICS., POLITICS,ANDT1IE INDEPENDENT COUNSEL 134 (1989): 

[FN23];Fouqh Circuit Judicial Conference, supra note 2, at {n . 

[FN24]. Id; 

[FN25J. Reauthorization of the Independent Counsel Law: l-Jeanng on S. · 3131 Before theSubcomm. on O~ersightof 
the;Senate Comm on Governmental Affairs,.! 02nd ·Co~g. 15(1992} (testimony of George J. Terwilliger III Dep~ty 
Attorney Genenil ofthe United States). · · · · . · . · . · 

. . . 

[FN26J. 487 u:s. 654, 697 (i98S) (Scalia, J., dissenting). 
. , . 

[FN27J. In the foiaLpages of his dissent, Justice Scalia also point~d out what he te[lrted 0the "[U)l]fairn~ss'' of a.n, 
independent counsel investigation, and he did so in br.oad terms that arguably seem tci applyto all special col!nsel, · 
whether appointed by a court or by, the President (or Attorney General). In COll1paring aspecial counsel to an · 
flordin:ary" Justice Department prosecutor, ,however; Justice Scalia appea~ed to .rely 9n a ro1rumtic visiori of. 
"ordinary" federal prosecutors. In fact, an "ordinary" federal prosecutor is at least as Til(elyto engage in hardball, 

. near·the--edge tactics as a special counsel whose every.move is publicly tracked, analyzed; and criticized. Moreover, . 
the only concrete measure of over-aggressiveness is the prosecu.tor's conviction rate. A careful prosecutor should no't 
bring many cases that end in outrightacquittal on all counts. As it tuins out, the record of independent c()unsels 

. appointed under the statute.is better than that ofthe]ustice Department. Only one independent counsel appointed 
under the statute has ever suffered an outright jury acquittal,· which is an impressive record, particularly given the 
skilledattorneys.r~tainedbythedefend!lntsinsuchca:ses. ' . .··· .. · ... ·· ...••... ·.· .. 

JUstice Scalia also pointed out that ordinary federal prosecutors ,suffe~ from constraints on resources and th!lt . 
independent counsels generally do not. Morrison, 487 U.S. at 727c33 (Scalia, l, dissenting} .. That is:notan entirely 
1:1~curate or persuasive argument. First,. the fact that.some federal prosecutors' office~ •may be UIJ.4erstaffe~Iand thus 
unable to prosecute federal crimes that should .be prosecuted is hardly a model for investigations· of possible crimes 
by our highest national officials. Indeed, that is the kind of backwards logic that Justice .Scalia ?rdinarily ridicules; 
Second, in allocating its enormous annual appropriation, the Department ofJustice regularly detenpines that certain 
kinds of crimes warrant intensive investigation a:nd. prosecution, whether it be drug distribution or health ca:re fraud, 

. . 
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. or abortio:Q. clinic bombillgs or church burnings or the like:. By means. of the illdependent counsel statute, C011gress 
lias siillply made th_e altogether rational judgment that public corruption by high federal officials should be one such 
area of concentration. That policy judgment hardly warrants cQndemnation. It is worth noting, ill that regard, that the 

,. Umted States Attorney's office fc;n the District of Columbia recently has received severe public priticism for devoting 
illsuffiCient resources to public corruption cases. See. e.g., Paul Butler, Why Won't the Prosecutor Prosecute?, 
LEGAL TIMES, Jan. 19, 1998, at 19 (discussing the lack of prosecutions for corriiption among publi~ officials}. 
Third, contrary to the iillplicit undercurrent ofJustice Scalia's discussion of "fairness," the Justice Department itself 
de.votes extraordinary re~otirces to numerous highcprofile public corruption cases. The Congress~ Dan 
Rostenkowski case, the Mayor Marion Bai:ry prosecution, the campaign fundraising Investigation, the Governor Fife 
Symiilgton case ill Arizona, <ind the Congressman Joseph McDade investigation in Pennsylvania are all recent 

· ·. examples 'o:f massive, single-minded, illtense, and occasionally out-of-control (ill the cas~. ofCohgress~n McDade, 
· perhaps} illvestigatious. The history of illd.ependent courisel illv,estig11tions certainly measures up tio wo_rse than those 
investigations. Fourth, any true comparison of resource constraillts is, in the end, virtually impossible because the 
Justice Depai:tment never identifies exactly how much. money .its prosecutors and. the FBI spend on. particular 
inve.stigations and prosecutions~ thus, the Department is able to ;'hide" its costs. and avoid ·the.)cind of public and 
congressional scrutiny that independent counsels constantly face. How much money. did. _the United States spend 
pursuillg Congressman McDade? Governor Symiilgton'? Mayor Barry? _A lot. 

. , 

[FN28]. S~e RESPONSES OFTHE PRESIDENJ'S TO CHARGES.OF MISCONDUCT (C:.Vann·Woodw(lrd ed., 
.. 1974). . . . . . . ... 

. ' . . . 

[FN29). See EASTLAND, supra note 22, at 8; DAVID k LOGAN, HISTORICAL USES OF A SPECIAL 
PROSECUTOR: THE .ADMINISTRATIONS OF PRESIDENTS GRANT, COOLIDGE AN]). TRUMAN 7 
(Congressional Research Service Nov. 23, 1973). · 

[FN31]. Id: at 8. 

[FN30). EASTLAND, supra note.22, at 8, 14 . 

[FN32). S.J; RES. 54, 68th Cong. (1924}0' 
. . 

[FN33). This article advocates the procedure of presidential appointment and Senate.confirmation used during the 
Teapot DorneScandal. · · . · . · , . 

[FN34). EASTLAND, supra note 22, at 8~9. 
. . ' '.. ' .. 

[FN35J. Id. at8. The Justice Departmentwas riot cre11ted until 1870, and there w_as very little federal .criminal law 
before the 20th century. · . · · 

[FN36). 28 U.S.C. §§ 591-99 (1994). 
. . 

[FN37]. See Rea11thorization Hearings, supra note 25, at' 15 (1992). 
. . 

[FN38). The independent counsel statute states: "The divisiOI). ofthe court may not appohtt as an independe~t 
counsel any person who holds~ any office of profit or trust under the United States." 28 U:S.C. § 593(b)(2)'. This 
provision on its face disqualified Mr. Fiske from appointment as independent counselunder the statute. In th~ public 
law reauthorizillg the statute in1994, however, Congress stated that tl):e usual disqualification did not apply to 
persons appointed as regulatory independent counsel, thu.s granting the Special Di,vision<clls_cretion whether to 
appoint Mt. Fiske. See Pub. L. No. 103-270, §§ 7(a}, {h). The court chose not to appoint Mr. Fiske on the theory· 
that, notwithstanding Congress' ad hoc suspension pf§ 593(b)(2), the policy, if n_ot the strict terms of the provision, 
still disqualified Mr. Fiske beca_use he was an adrninistratimi official. · 

[FN3~). EASTLAND, supra note 22, at 8. This tradition is not confined to the federal system.'The ~tate ofNewY~rk 
also has a tradition of appointing special prosecutors (Thom11s Dewey, for example) tQ investigate and prosecute 
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,·, .. : .. . . 
public corruption cases. SeeJ'Iarriger, supra note)O, at3 .. 

., 
. [FN40J. Id. atl5. At the sanie tiine, there js a long ttaditio~ ofco~gressioilal mvestigatio11 of exeei.itive br~ri~h 

malfeasance. These investigations often occur siinultaneQuslY with ciiminalinvestigations ofe,xecutive pranch , · 
. officials .. Some of these congressional investigations have Jed to the resignation of executive branch officials; and 
sometiinefefforts have been made to impeach (although no 'executive branch official has beenllnpeached by the 

· .Hoilse· and convicted by the :Senate). Congressional investigations hisforically have been th.e primary niatm,er ill; .. 
which the publie''learns whether exe.cutive branch officials have colnmitted malfeasance in office; This tradition has · 
_continued to the' present day. This article argue~ tll.at Con~ess ~st continue to have.priliiary:responsibl.lity fo:i:> 
de,terminirig whether the President should be .removed, . . . . 

. . · · [FN41 ]. Although the Supreme Court upheld tile 'system o:t'c'ourt~appointed outside coiinsei in Morrison v ._ Olsoi:r; the: 
· se:paration of powers analysis in that case is quite fuconsistent .With.the analys,is in-rn()re recent cases. sm:.h::as~Edin!>n4- . · , 

· .. v, f!nited States, 117 S.Ct.1573 (1997): \n partlcular,'Morrison hetd that the iri.depe~dent cdun5¢1 was ari"fuferio,r 
officer" whose appointment thus could be wrested from the President. Morrison, 487 U ;,s. · ;;it '671 ~n. Ih Edin:orid; 
however, the .Court Said that inferior officl?rS n are officers whose work is direct~d. and. sµpe£Vise(i at. som~ }ey~l by,. 
others. wpo were appointed by presidential no~tion .With the· advii;e· and consent of the Senate:" :Edmond, Ji i 
S.Ct.' ad58LUnder this mode of analysis, an independent counsel could.not realisticallybe con8idei:ed an inferjor 
officer. Thus, if.the issue were presented today and there were.no.stiU"e decisis co11cerns; there. is•littletellitig.how the· 
~ourt~woµld: rCS.qly~ the -.issue .. Justices Anthony .. K.enriedy, ctat~nc·e· Tho~s, ·paVid ·soUter~ .RUth Bad~i<.Ginsbtµ-g; · · ". 
and Stephen' Breyer have b'een appointed to the Cotirt since. th:e decision in Morrison. · · ·· · · · · · · 

·,·,:." .· .. ·,.· __ ,·, 

[FN42J. This was a fores~eable flaw that Justice Scalia correctly identified in his dissent See Morrison, 487 tJ.S; at. 
730(ScaH~;J.; dissenting)'. · . · · · . · " ' · · · · . · · · 

. [FN43]. See, e.g.; cNN Capital Gang (cNN television Brb~dcas(Dec., 13, i99J) (Senat0r otti~·Hatch q~esticining 
Attorney General Reno's deci~ion not to appoint an independent .colinsel to m:vestigate Vke Preside'nt•"Al Go~e;s .•... · 
f'tuidr,aisn;.g, calling it lt ''conflict ofi~terest"); . · - . . · · . ' · . .. · · ' · · . . · · · . 

1[FN44]. So~e 'rmghf say that we should fmd tota)lf apolitical person~to serve as indepepdent coun$&t I3Uf ev~nlf. 
that were·.desii;able (in .our. democracy,. one would ·hope, ·all; people.. Wottld be active participants t11 a yariety of_. 
political "a.nd social causes), "[nJearly everybody who is qualified to be independent ·counseJ'hassome kind Of· .. 

· . ·political involvement in .their background~'' Fi>tirth (Circuit Judicial Conference, supra_rtote .2, at ';39 (~omµients· of. 
SpecialDivisionfodge David f3. Sentelle). · - . . · · . · ·· · 

.,.. . ! 

[FN4SJ. Even. with respect to· ordina:ry cases, Eric Holder, a ··former. United S~ates Attofuey for the· Pi~trict. of_ . 
• Columbia and now Deputy Att9rney General, ~s written that a prosecutor cannot remain publicly silent in the.face 
()f challenges to the prosecutor's ethics and motivationS. Eric i{ Hotder & Kevm A. Ohlson, DeaJihg with the Media . 

:in High~Profile White Collar' Crime Cases: The Prosecutor's Dilemma (on file with 'auih?r), · · · · · · ·· .· · · 

·; .. 

[FN46l ·In the Whitewater investigation, the independent COUnsel 'obtained :the conviCtlolis. of ihii G~y 0'.fucker, ' · .. ':' .·· 
James McDougal, and .Susan McDougal in June .1996 despite sustained· attacks.· on. his credibiliti Ip.a subsequent · .. 
Augu~t 1996Ark~sas trial oftwobai1kers,.,the result was a ~ungjury. · ' : ·:·> ··, 

. [FN47]. See, e;g., Ruth Marcus, Th~ Prosecutor: .Fol.lowmg Leads or Digging Dirt?' WA~H; POST,Jim.:)0, 1998; at . 
Al (q.alling Fafrcl?th a "leadil).g crusader" against Fiske). ; · . ' ... · · · · 

r [FN48]. Edmond v.; United States~ J 17 S.Ct. 1,573, 1579(1997) 'c quotation~ omitted). As JusticeJ()seph S~qry noted;. 
.. "If. [the· President] 'should ... ·surrender the public patronage intci the hands of profligate men~ or low ad'v~iiturers, . if> 
· will be irnpo~sible for hini long. to retain public faVoi." 3 j~seph: Story, Commentaries· oil the C:on8titUtioh {)f the' · · 
:IJn1tedState~ 375 .(1833). · . · · . . . . · · 

. \ 

.;J . , ·.·.· .. '· ..... ·.·. . .· .. .\ .. · .. · ... · .. · ... · ' .. > 
·. [FN49].THE FEDERALIST NO. 76, at-457-58 (Alexander Hamilton) (Clmtori Rossiter ed., T96l). 

· .. ·· 
. . . . . . . . . . '• ' : . ' 
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:TfN5QJ Echll~nd, 117 s:ct at 1579, · 

. ~5 }J. 28 .U,S;C." § 596(a)(l)'. .. 

. [FN52J. Id; § 515; id·,§ 543: 

··.,' 

.· . ,. 

· .. ,•'· '. 

• ' ! ~ '. ' •: : ' 

· Pag(!29 • ... 
··'.·-' . 

•,. ·',,. 

i· .. 

".'' 

[FN53]'. Morrison, 487 U.S .. at 723~24 & n.4 (Scalia, J.; dissenting). Jus~ce Scali,a stated that ''the '.J>residentrimst 
· : have cqntrol .over all exer~ises of the exeput1ve power'1.in:d that "fai1.11fe tb accept supervisio11'.' ~o~tittite~ "gQQd . 

-cause" for removal. Id, at 724 n.4 (Scalia, f, dissentfilg)i"That, iii essence, deflnes ''good cause" such thatit me~s. 
little. more tbap "at. Will." Although Justice Scalia disclaiJ:ned_ the logic~l conciusion pf his" positioJ1,. it would se1:;n1 
that he beli¢ves, as tlie. Court described his position, tiiaf "~v~cy officer of the United''Stafos ex~rcismg apy Pait of• 
[the f;xecutive power] must serve at the pleasure of the Pre~ident ·and be removable by him at Will.'' Id .. at 690 n.29 . 

, (majority opinion describing Justice Scalia'~ position). · · · · · · . .,,, .• ,. ,;. 

• fff'l54J. Id, ,at 7.i8:29(Scalia, l, clissentin~} .. ··.·· 
-,.· . 

. ~ .... : \. 

[FN55); Presi~ent Grant and }>resident Truman's Attorney Gene~lalsoordered disrnis$al of special prosecµtors; See 
·. · :-:EA~T-~AND_,"·:.S~p~a··~o~~·-i2,..at.i4; .t6~· .. ..--{ . . . . . . ._-~. :..'.:.,!<·· ·--··. , . . ·< 

· .... _ 

. : : .. ~ . !t . '. ·.. . -

;·.,.._ 

. --. • .. :· . ..' 

·, ... ._ 

··;. 
:· > .'· 

'- .· 

. [FN56]; See CNN Capital Qang; Supran9te 'f3 (Senator llatch arg\le!l; ''WhQ cares a~mit the'pho!l~ calls .;.It's all 
.. ··. ,:: ·.: ... ·· . . . . , • ·.· . ·. . . .. . . ·... .. . . .. . . . ... .·.·. · .. •' I 

the other Stuff that O\Ight fo be investigated.").. . ' : . . . . . . ': '. .: . < I .: ·.' .··. . . 

·. "[FN57]. • Su_san .. Scµmidt· & ,R.obei:td S\ifo; · Troubled . fi:mri ·the. Start;• Basic . Conflitt: lmpe~~d J~~tici/-krobe· .of.·.·· 
Fun<Jraisiiig, WASH. POST, Oct. 3, 1997, atAl." . . . 

.. '. ,·, . . . . . 
. . ·I' . ; .. 

' . [FN58). United States v.Tucker, 78 F.3d l313, 13l6-i9(8th.Ck.1996) .. 

<TFN'59l Thaffiiction revealed itself, for example, iii the.inv6stigati~n c6rtdii6ted b~IP-depend.¢D.{courisb1Dqri~fGI. '. .· 
SmaltZ. . . . . . . .. . 

, .. -. :·." 

. [FN6Q). lFourth Circuit Judicial Conferenct:, supra riote 2, at 91. 

.[FN6.t]. :is u.s.c. § 594(h)(l)(B). 

. [FN62].- 28 u.s;c.A .. § 594(h)(l) (West 1993), as ainended by.Pub. l,,. No. "103-270 § 3(o) (1994). AfW the 1994 ,, ' J .· 

revision, the stattite also requires that the iiidependentcomisel subinittoCongtess ''annually a rep'orton the activities_. 
... , . of the i11dependent co.u:llsel, including a descriptio~·qf .the progr~ss of apy investigatiqn orpr()secut~on conch1cted b.y · .·, .. 

··, '''the independent c9unset Slich report may omit" iin,y matter that ill the judgment of ihe)h4ependenf counsel should be . 
• .. kept confidential, butshallprovide information 11:dequateJojustify the expenditures ~t the.office.ofthe··m<lependeji~ .. 

coiinselhas mad<:;." 28 u.s.c § 595(a)(2). . . . . ,. : . . . . . . 
' .. ·! 

·' , JFN63}, 2S U.S.C. § 595( c ). . • ' • > • 

··., .:.· ·:..·· 
··'.:·{. ·~ .. ,.- . 

. <[FN64] .. See; e.g., The Independent Counsel. Reautlloriiatton Act Qf 1993: Heiirin:g on s;. 24 Before the {::omm. on · ... . 
·.·. Governlrlental Affair$, l 03d Cong. 49 (1993) (Pro'fessor Sainuel Dash, Geol'get9Wn Bmversity: Law Center, stating: ... . 
. "IIldependent c6unsel investigations and prosecutions. Carry out the responsibilities oftJi.e eiecutive branch to enforce , . 

· fl,le F~deral criminal la',Vs. The scope of congres,s~oniJl conullittee, iiivestjgations .~ti~ hearli:~gs is -,~¢nera!I,y. broader_ . . ' .. 
; ~ ~ose ofiiivestigations and prosecutions' conducted by iiidep~m:d<:;9-t colinsel.")~· · · . .. . · : ·· · ' . . .·· · · 

. ''.JFN 6;5]'.\_ Con~ess .has, the p~Wer t~ proVide , ~rl~leges ot itrifuuruti~~ 'l'egarclless whether:fuey .a~e ·~orisfltutiona~i~' . ·' · • ·· 
required. See,Cliiitonv. Jones, 117 S.Ct. 1636;, l6S2 (l997)("If cc>ngress deems it appropriate to ~ffotd the . 

. . President.sh:qnge,rp,rotection, it may respond with lipprppriate'Jegislafion."). OJ\.the:other·h;Uid~ Co'iigre~s ~ould. ~ot · .· ,., 
. ·have the power to:defiriitively say that •. a President ·is subject.to. indictlnent. The c!>W,ts have th(final· word OIJ. the···· 

· , rninimUm._ leyel .of immunity the C:on~titutioh affor.ds the President. See id. ("lfthe C::onstifution eilibodi~d the rule 
)"· .. :-. < ... -' .· ' ·<.'1.;'.'. 
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that the President advocates, Congress, of course, could nofrepeal it. 'T 

[FN66J. See. lJ.s .. CONST, •. art. I,.§ J,cl. 7 ("Judgment ·mcases ofimpeachment shall nofextend further than.to 
removal fromOffice, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United 
States: but .the. Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according toLaw."). · . . • . . 

[FN67). REPORT OF THE WATERGATE SPECIAL PROSECUTION.TASK FORCE, supra.note 3, at 122, 
' I • -·· • , • 

·. [FN68J; See Brief for Respondent, Cross-Petitioner at 101,. Unlted States v. Ni~on, ,418. lJ•.S.· ~83 {l974t{Nos .. 
73-1766, 73-i834) [heremafter Brief for President Nixon). · 

[FN69], Brief for theUmtedStates, Agnew v. United States .(D. Mtl.1974) (No.}J~05}?). 

[FN70]. Nixon v. Sirica, 487 F.2d 700, 757 (D.C. Cir.1973) (MacKinilon, J., concurrmg m par(dissentmg'in part). 

[FN71].Id. 

[FN72]. Id. 

[fN73]. 117 S.Ct.1636 (1997). 

[FN74J. See id. at 1639 (noting that suit was brought by "private citizen'.' for dimiages); id. at l642n: 12 (notmg that 
question presented involved "litigation ofa private civil damages action"); id. at .1645 ("With respect toac.tstaken m . 
his .'public characte '"-that is .official acts--the President niay be 'disciplinedprmc.ipally by impeachment, not by·.· 
private lawsuits for damages: .But he is otherwise subject to the laws for his purelyprivate acts."); id. at l648 n.36 . 

. (referrmg to "suits agamst the President for ~ctioiis taken m his private capacity"); ic;l. at 16,50 ("We therefore hold 
. that the doctrine of separation of powers does ,not require federal courts to stay· all private actions agamst the . 
President until he leaves office. ");id. (referringt? "bl!Tdens of private litigation''); id. at 1651 (referring to private 
plaintiffs. "interest. in brmgmg the case to trial");. id. at 1652 (referrmg fo possibiiity that. congress could provide for . 
"deferral of civil litigation"): · · · · 

. . 
· [FN75J .. Determinmg how to· conduct an mvestigation or ;vhether to seek an indictment is llota ministeti~l task, but 
. involves the exercise of judgment and discretion .. The e~ercise of judgment and discretion mevitably means that the 
decision cannot b~ separated, m the eyes of the public, from its political consequences. . . . ·. . 

' .. .; ~ - . '• ' . - - . ·. . - . . . . . . . ' . 

[FN76).THf FEDERALIST NO. 65; at 396 (Alexander Hamilton) (Clinton Rossiter ed.1.19(51). 

[FN77J. Id: at 397 . 

• [FN78]. Id. ll,t398. This passage was written largely withre~pect to a debate over whether th~ Senate or the Sµpreme 
Court should try an impeachment: Butthe ideas ~nd themes discussecliµ explaii;ring why the Senate was superior to 
the Supreme Court in passing public judgment upon the conduct of the President apply, ·a foriioii, 'to a. single 
prosecutor attempting to do so. · · 

[FN79J. 2 THE RECORDS OF 'THEFEDERAL CONvENTlON OF 1787? at 550 (M<lx FaJ:fand ed., 1966); 

[FN80). THE FEDERALIST NO .. 65, supra note 76, af398-99 (Alexander Hamilton). 

[FN81); IBEFEDERALISTNO. 69, supra note 76,.at416 (Alexander Hamilton).· 

(fN82]. u.s: CONST. art. II. 

[FNS3]. As indicated m. the. statutory. lallguagepropC>sed · f)y this article, Congress should tak~;'~ppropriat{steps to .. . ., ' . '. ' ' ' - ' . . ' . . ' - ' ' .. _._,. __ - ;, ' - \" 

. . 
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·•··•·· eristire that th~ stafute of lJmi~tiOns .. wo~ld not prevent prosecution.of a .President after:~e ieav~so:tfic~.:.; ... 
CFN84]. President Clinton has litigated privileg~ claims against b~th the Whitewater aiid Espy fud~ehdeii.t coumels .. 

· ·.· ..... He also has .raised priviregedaims against the Jus.tice J:?~partrnent Se~ S.R~p. l\l9. l04~28Q, at 6] ~ 10; .82~·83 O 996) .. · · 
... The I'ublic Iiltegrity Section issued a grand jilry subpoena to the White I:Iouse ·ij1 1994, antthat' the White House ill 
· response claiined privilege as to 120 documents. H:R.Rep; No, 104::849; at 152~530 996). , . . . ~ 

. . . . 

·· [FNss]. ~18 u .. s. 683 (i974):r 
·.··' 

, CFN86]. l 12' F.3d 910 (8th Cir:); c:ert. denied, 1i7S.Ct.248i(l99j}. ·.·. ·,. ;'. 

[FN87J. 910 F.2d 843,950-54 (D:c~ciI. 1990). (Silbe~; hconc~g iii~art, disse~ting mpart) •.. 
:,'."' 

.. · ... 

[FNS,8].121 F3d 729 (D.C.<;:fr. 1997); .. ·, ,. . 
.·<:. ; ' ·, '1 ":<' • 

.. '· . ' '. ,· . ~· 
,. 

. .. . .·. Jf'NS9J. This P~()posed language is prefflised on the assumption th/i.t a:special ¢o~~l's rnotiqnto ~nforce a ~~bpc)ena ... 
would bejustichible. Tiie Court in Nixon so helcl, 418 U.S. at 6~7, and there is no reasonto revisit that decisioil, 

· · ; particularly because the President retains authonty fo preventsuch:i;lisputes from reachiilg the co\irts . ._ , ·· · ·. 
; 

_.,.:.· 

··· ... , 

[FN90];~Even under the crirrent "good Cal,lSe" restdction, as Justice Sca:lia st~ted in Morqson; an mferiorofficer such 
as an ind~pendent counsel is removable for cause if he ~efuses to accept supervision. See Mornson, 487 U.S. at 7Z4 
n.4 (Scalla. J., dissenting). ' . 1 • -. • ••• • • • • : 

'. ':·. -.'· '.. 

· . , [FN91]. Notwithstanding Nixon, it is at least the~>fetically conce,ivable that. the Sup~etne Coqri might rule. ilia~ t}ie : 
. . · .. Constitution· provides a grea,te( scope of. executive'·. privil~ge.s' · tha1( this . ·section. wo:rild :gr~t. .. If so; .. then .. the··.··.· ·. ·. ·. ', : 

Constitution would trump. See Clinton v, Jones; .117.S.Ct at 1652. But that is uillikely; given the clarify of~}J{on;. , . . . . . . .. ., 

·, • :~· •: • > • • ~ • : ••• •• •• : • ~ • 

•
. · ··· · [FN92].28 U:.S.C. § 535(b). The subsection state~ in full: . . ···. . . '.. ·.. , , . ; · .. · . : . , : .· .. . . . . . 

,. . .. ·. ' . Any iilforrnation;· allegation, or complaint received iii ·a: department :or agency of the' exec4tive briuiCh :ot the 
.. · •• ··.·. ;E .• Goyenunent. r~latiirg fo violatfons of title . l 8 · mvoJving · Gove.fiUnent officers and employees shaH be e/{peditio\!.sly , .. 
,. . .. . . repqrted to the Attorney General by the head of the departtiient or agency, unles.s~- . . •....... , . . , . . . .· ... 

· · : . · •· .. ·. • (l) tlle r.espopsibility to perform • ~n investigation with respect therefo is· specifiCaily .a~sigrted •. 9thefwis.e J:>y · 

" '~· 

.. ·': 

ari9therprovision offaw; or . · . ... ' . .· · ·.·•· .. ·. . · · ·.· .. ·. · •· .. ·. · · · . · • ·, .·. : · · 
; > ... · (2} as to any departrnel}l oragelicy of tl,.e G6veqiment; the A:ftorni:iy Genenll directs. 'otherwise With respe~no a .· · < . 

specified class ofj)lf ormlition, allegation, or compJahlt. . . · · ' 

,-.-· 
:·•''"' 

.:· .:..:.· :·. ·' . 

. . 1.:··-·. 

• •••••••• . . . . . . 

.. , ... 

[Ftl.93j. In re Grand Jury Subpoefia, 112 f3dat ~20 (e~ph~sis ad<fed). ·· · 
: ·.··. . ·.· . . .. . ·' -.. ·,· • ... ' . .· ~.' . . r: 

·. ·· ..•. [FNQ4]. See Petition fora Writ ofCertforari, Offic.e of the }>tesident.v .. Office offudep~ndent C9unsel (No. 96-1783}; 
· · cert. denied, 117S:Ct. 22, 23 n.7{1997) .. ·. ·. ·.·. · · · · · · · , ' '. . ·. ' . . > .· · · ·. : . · . 

.. ··.: 
•.•· ·., > ·. 

[fN98J .. Id.'at3552 (emphasis added). 
·.·· ,· ... ·... . .. , . 

... . ·,·,I ·.· ... ·· 

[FN9~J. :Jd: at· •. 3553. (emphasis added). in .. im. independent .. · couitseL investigation,.• the ini:lepe!idt!nf co~~d fa. tP,e 
official: Wilci. recei~es iriformation about matters Within his juri~diction." i'When issuing ... sµ~poe:rias; ~ indeperide:rif 

"•'· :' -'<· ·'.~;. ;_t:'\ '" . .• - . '· 
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· counsel stimdsin the place of the Attorney General." S.Rep.No.100-123, at 22 (1987); see28 U.S.C. § 594(a) .. 

[FNlOOJ.Lloyd N. Cutler, The Role ofthe Counsel' to the PtesidenfoftheUnited States,j8 REC:OF THEASS'N OF. 
THEB.OFTHECITYOFNEWYORK.470,472(1980). . . . .. .. .·. '·. ' 

[FNlOIJ. Id .. 

[FNJ02]. ld. 

[FN103]. ACi:mversation with Robert H. Bork, 26 D.CJ3.REP, No. 3, at 9 {Dec.1997-Jan.1998}. . . --, ',.,. ·'' ' -. 

[FN104). White House Travel Office Management Review, 23 (1993) (empllases added); )n addition, federal 
regulations. require each agency to have a" designated agency .ethics. official, II generally anattcirney, to provide ethics 
counseling to employees. 5 C.F.R § 2635.107 ( 1997). The regulations state: "Disclosures made by an empIOyee to 
anagency ethics offiCial are not protected by an attorney~client pnvilege, An agency ethics official. is required by 28 
U.S.C. § 535 to report any information he receiv.es relating to a violation of the criminal code, title 18 of the· United 
States Code." Id. (emphasis added). · · · · · · · · 

· [FN105]. In reGrand J~ry Subpoena, 112 F.3d at 921 nJO. TheAttomey General has authorized an exception to§ 
535(b} for information obtained by government attorneys who, pursuant to a specific regulation (28 CF.~, § 50.15), 
represent governmentemployees in their. personal capacities--forexample, in civil suits al~eging Bivens ~iola·tions. 
The OLC memoranda .address only. the exception for .these .. personal representations. See .. Office of Legal Counsel 
Memorandum, at 5 (Mar. 29,.1985) (analyzing duty.under CF.R § 50.15 and u.s,c. § 535(b)ofanAssistantU.S. 

· Attorney who discovered inforrnationwhilerepresenting Bivens defendants); Office of Legal Counsel Mem()~andum, 
atJ (Apr. 3, 1979) (addressing question regarding "propriety ofpro'viding Justice Dep<;tfl:;!nent representation in a 
civil suit to. a government employee"); Office of Legal Counsel Memorandllill; at 4 (Aug. 30, 1978) (analyzing und.er 
C.F.R. § 50.15 and U.S.C. §535(b) the "contours of the relationship between a Departinent attorney and ~n 

· i:µdividual government employee . whose ~epresentation has been undertaken''); Office of . Legal Cmmsel 
Memorandum, at 1 (Noy. 30~ 1976) (addressing question regarding situation where".[t]he I.LS: Attorney's Office is 
currently representing both a Federal employee and .the United States as· defendants in a .civil suit. for da:rnages '' arid ·· 
tI:ie employee has told the Assistant U.S. Attorney information that could incriminate the employee). 

• - • ' ' . c • 

[FN106]. See 6 Opinion of the Off. ofLegal CoUfis. 626·; 627 (1982) (stating, in context of proposal for certain 
kimls of inspector general investigations, that "e,vide~ce of criminal conduet'uncovered' during the course of an 
investigation will be referred directly to the Dypartment ofJustice, as is required by 28 u.s.C~ § 535''}(emphasis 
added); The OLC recognizes in the crucial distinction between representation of the pers~nal interests of a. · 

. government employee and representation of the go"'.ernffiental interests ofa government agency. See; e.g:,AB()p. of 
the Off. of Lpgal Couns. 749, 751 {1980) (distinguishing between representation of personal intere.sts and 
governmental interests): ' ' 

~ . 

. [FN1Q7).418U.,S.68.3 (1974) ... ·· 

[FN108).Id, at 706-13. 
. . 

[FN109). Id. at.687-88. 

[FNl 10); Brief for Pr~sident Nixon, supra note (j8; at 122~3 L Rul6J7requires that t}ie .. govt<rnmen(defuonstrate. 
relevance .and admissibility when seeking a trial subpoena. The Rule 17 standar,d f6r grandjury subpoenas is mqte 
relaxed, reflecting the different goals of grand jury investigation. See United States v. R. Enterprises, Inc., 498 U.S. 
292, 297-301(1991). . •.·· .· · .... 

[fNlll]. EMef for President Nixon, supranote 68, at48"86 . 

-J. 
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[FNll3]. Nixon v. Sirica, 487 F.2d 700, 717 (D.C Cir.1973) . 

[FNl 14]. Nixon, 418 U.S. at700. 

[FNl 15]. Id. at 708. 

[FNl16].Id. at 705. 

[FNll 7]. Id. at 708. 

[FNll 8]. Id. 

\' 

' .· :• .. , ·. 

· .. [FN119].Id. at 71.0 (quotmgC&S Airlines v.Wate~ s.s: Corp., 333 U.S.103, 111 (i948)); 

· [FN120]. I.d. at 712 n.19 . 

. [FN121] .. Id: 

[FN122f Id. at 709 (quotation 111llrks ornitte<;l). 

[FN123]. Id. 

[fN124]. Id. at 71:2~13: 

[FN125]. Id. at714. 

Page 33 

[FNi26]. The privilege considered inNixon was the privilege for pre'sid~ntial communications, not the more general 
executive privilege for deliberative processes: The. deliberative process' privilege is, of course, even less Weighty than 
the presidential communications privilege. See ln re Sealed <:;:ase, 121 F.3d 729, 745 (D.C Cir.1997). 

. . . 
[FNl 27]. See Files .of Justice Thurgood Marshall, United States 'v. Nixon, 418 u.s: 6S3; (1974) (available at Library 
.of Congress) .. · ' .·. · ' . . 

[FN128]. :rd .. 

[FN129J.)d. This me~o is very important as an historical matter. Justice White stated that Pr~~ident Nixon w~uld 
have been entitled to withhold the tapes had some higher §tandard been adopted. Those .who currently .favor tl).e' 
adoption of such a higher standard must come to· grips with that fact-~and how it might have altered the cours~ of 
Watergate. 

[FN130]. Id: 

[FNfJl]. As reported in The. Brethren, Jµstice Powellhad last-minute reservations about the iegal standard and said 
.•at the· conference on Jtily 23. that he was consideripg a last-minute concurrenc~ becaus~ "[t]hey were ruling that any 
grand jury could subpoena. material from the President in a criminal investigation. That was too sweeping. They 
could;'. and they should, rule more narrowly .... " BOB WOODWARD & SCOTT ARMSTRONG, THE BRETHREN 
409 (1979). Woodward and Armstrong report that the. room "erupted" and Justke William Brennan "made an·. 
·impassioned plea f~r unanimity." Id. Justice Powell' then decided to adhere. to the Chi~f Justice's opinion, 11nd thus 
the opinion rejected a Nixon v. Sirica kind of stand~rd ariq instead held that evidence meeting the requirements of 

, Rule .17 must be produced unless there was a claim of state secrets~ Id, at 410. 

[FN132],Uriited States v. North, 9lo F:2d 843, 950-53 (D.C.Cir.1990)(Silberman; J., co~~u~ing in part, dissenting 
in part). . . . .. 

. . 
Copr. ©West 2004 NoClaim to Orig; U.S. Govt. Works 
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. , ''.- , ' ' . .· 

[FN.·· . pJJ. I.d .. at 951. Theissue a,rose in connection with a trial subpoena to President Ronald Reagan sought by · 
· North. 11J.e court affirmed the District (;ourt's denial of the subpoena, ruling tlJ.at such evidence would riot have been 
material or favorable to the defense, and the majority therefore did not reach the question of privilege. Id. at 892n:26 
(percuri<im) . 

. [FNJ34J. Id. at 9S2 . 

. [FN135]. Id. (citation omitted). Similarly, ProfessorLaurence Tfibe has stated: "Ostensibly, United States v. Nixon 
· suggests that, ·while ·presidential conversations are presumptively privileged, the presumption will . always be ' 

overcome by a showing that the information is releva,ntto a pending criminal trial in federal court.'.' LAURENCE H; , 
TRII3E, AMERICAN CONSTITUTIONAL LAW 281 (1988}(emphasis added). 

. . ' . 

[FN136]. In re.Grand Jury Subpoena, 112 F.3d910,.919 (8th Cir.1997). In his dissent on the fads ofthat case, Judge 
Richard Kopf agreed that "[a]t this elevated level ofabstraction"--namely the "public interest''--"Nixon~teaches that 
the President's general need for confidentiality ... is outweighed by a grand jtiry's need for evidence of the truth. ;'Id: 
at936(Kopf, J., dissenting). · ' · · · . . · 

[FN137].Icl. at 918 n.9. 

[FN138]. See Inre Sealed Case, 121F.3d729 (D.CCirJ997). 

[FN139]. Id. at154. 
. ' 

[FN140]. See Nixon,· 418 U.S. ~t 712. n.19 .("We are not here concerned with .the ba,lance ~etwee11 t4e.President;s 
generalized interest in cohfidentiality and the need for relevant evidence. in civillitigation, noi with that b~tween the 

' cohfidentiality interest and congressional demands for inforination .... "); ' 

[FN141]. In re Se.aled Case, 121 F.3d at 754. 

[FN142]; Id. 

[FN143]. Id; 

. [FN144]. Id. 

[FN145]. Id. at 757 .. 
. . ' 

· [F'Nl-46]. Id, at755. See also id. at 760 (~oting,iri explaining standard, that "[h]ere, unlike in the Nixollcases, the 
actions of White House officers do not appear to be under investigation"). . . 

[FN147]:Id. at761. 

[FN148]. Id. at 756. 

[FN149]. The Court saidthat"[i]n practice; the primary effect of this standard will be to require a.grandjury to delay 
suJ:>poenaing evidence." Id. at 756 (emphasis added). .. . . . .. · . . · ... ·. · . · .. · . . .. ·· . . . .. ·· .·· . · 

.. Any open-ended balancing test requiring some higher need showing would violate the Supreme Court's repeated 
emphasis that the criminal process shouldnot tolerate such.delays. See, e.g., UnitedStatesv. R:Enterprises;Inc., 
498 U.S. 292, 298 (1991) ("grand jury proceedings should be free of such delays'' that: proposed multi.factor test 
would cause); Branzbuig v. Hayes, 408 U.S. 665, 705 (1972) (under proposed heightened relevance standard, 
"courts would ... be embroiled in preliminary factual andlegal determinations with respect to whether the propet 
preqicaty had been laid"), 

[FNl~O]. Jaffee i/ Redmond, 518 U.S. 1, 9 (1996) (quotation marks omitted}; 

' - ' ~ ' • c 
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[FN151]. Branzburg, 408 U.S. at 691n.29,686. 

[FN152]. Nixon, 418 U.S. at 710. 
' . 

[FN153]. The Office of Legal Counsel has not issued an opinion about the application of Executive privileges in 
criminal proceedings, as the Ejghth Circuit correctly recognized. See In re Grand Jury Subpoena, 112 F .3d 910, 921 

. n.10 (1997). Even for purposes of congressional inqujr~es, moreover, the .OLC .. has stated that "communications 
between the Attorney General, his staff, and other Executiv~ Branch 'clients' th(\t might otherwise fall within the 

. common law attorney-client privilege should be analyzed in the same fashion as any other intra-Executive_ Branch 
communications." 10 Opinion of the Off. ofLegalCouns. 68, 78 (1986) (emphasis added). · ·· 

[FN154]. United States v. Arthur Young & Co., 465_ U.S. 805, 817"18 (1984) (emphases added). 

[FN155]. MCCORMICK ON EVIDENCE§ 87.1, 321 (J. W. Strong ed.1992). 

[FN156]. 24 Charles A. Wright & Kenneth W. Graham, Federal Practic~ and Procedure§ 5475, 126-27 (1986). 

[FN157]. Restatement (Tlrird) of the Law Governing Lawyers § 124 cmt. b .(1996) (Proposed Final Draft No.1) 
(also stating that "unlike persons in private life, a public agency or officer has no autonommis right of confidentiality 
in communications relating to governmental business"). 

[FNl58]. In re Grand JtlfY Subpoena, 112 F:3d at 920 .. 

[FN 159} Id. at 921. 

[FN160]. Id. 

[FNl 61]. See supra notes 89-91 and accompanying text. 

[FNl 62]. The President at the time the information is sought controls .the privilege. With respect to the attorney~ 
ciientprivilege (as opposed to the Presidential communications privilege), a Presiden(no longer in office woµld have 

. no authority to assert the privilege. See CFTC v: Weintraub, 471 U.S. 343; 349 & n.5 (1985) {stating that common-
law privilege for entities belongs to current management, not former managerµen9. . 

[FN163]. See Nixon; 418 U.S. at 712; cf. Branzburg, 408 U.S. at 69L · 

[FN164]. See Brarizburg, 408 U.S. at 700 . 

. [FN165]. See 4B Opinion of the Off.. ofLegalCouns. 749, 751(1980) ( "Thls Office has long held the viewthatthe 
Government may not participate on both.sides-ofa federal criminal investigation."), · · · · · 

[FNl 66]. The President (or relevant agency head) ~an require that the employ~e cooperate in an i~t~~al agency 
investigation. See 4B Opinion of the Off. of Legal Co11ns. 421, 427 (1980) ("The obligation of public offici\(ls to 
a~swer questions. related to the perforrnanc;e of their public dµties is well" recognized"}. To be sure, an. agency 
employee questicmed by an agency attorney may refuse to answer questions out of a fear of self-incrimination, 
although the failure- to '.answer questions inay lead to his dismissal. See Lachance v. Erickson, 118 S.Ct. 753, 756 
( 1998) ("It may well be that an agency ... would take into consideration the failure of the employee to respond."). 

The , government employee who does not claim .the Fifth Amendment .and speaks to the attorney could be 
.· investigated or prosecuted based at least in part on the communications to government <ittomeys (Oliver North, for 

examp\e ). But that is a good result: Insulating government employees from criminalinvestigation and prosecufion­
has never been considered a governmental interest that justifies withholding relevant information from tht:r federal 
grand jury. Indeed, the only governmental interest is precisely the opposite. 

[FN167]. Morrison, 487 U.S. at 699 (Scalia, J., dissenting): 
- -: . L . ,• 
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Brett Kavanaugh - Privilege Arguments v. Wor),<. on E.0.13233 

Allegation: While working for Independent Counsel Kenneth Starr, BrettKavanaughfought: 
the Clinton Administration for access fo confidential .communications. As 
Associate White House Counsel iri the Bush Administration, however, Mr. 

.. Facts: 

Kavanaugh helped to draft Executive Order 13233, which dnunatically limits 
public access to presidential records. Such a stark inconsistency demonstrates . 
Mr. Kavanaugh's ideological and partisan agenda. · 

);;;- . Mr. Kavanaugh's work on privilege issues for the Office ofthe Independent Counsel 
was consistent with' his work on Executive Order 13233. 

Mr. Kavanaugh argued on behalf of the Office of the Independent Counsel that 
government attorneys in the Clinton Administration could not invoke the· .. · · 
attorney-client privilege to .block the production of information relevant to a 
·federal criminal investigation. · . · · · 

Mr. Kavanaugh also argued on behalf of the Office of Indepenclent Counsel that . 
the attorney-Client privilege, once·a clierifwas deceased, did not 'apply with full 
force in federal cr~minal proceedings, and that federal courts should not . 
recognize a new "protective function privilege" for Secret ServiCe Agents in 
f~deral criminal proceedings. · 

' 
The federal courts ofappeals agreed with Mr. Kavanaugh' s positi~n 1in those 

. cases~ 

·· . ./ · Nothing in Executive· Order 13233 purports to bfo~kprosecutorfor gtaitd 
juries from gainiµg access to presidential records in.a criminatinves~igation. 

);;;- Executive Order 13233 simply establishes policies and. procedures to go~el11 requests 
. for presidential records and the assertion of constitutionally-based privileges> It does not 

· purport to set forth those circumstan~es under which an assertion of executive 
privilege should be made and/or would be successful. · 

Executive Order 132J3 ~pecifically. recognizes that there are situations wllieire 
a party seeking access fo presidential records may overcome the asseHion of · 

·. constitutionally based privileges. See Section2(b). · 

In his Georgetown Law Journal article, whichwas authored .dllring the Clinton . · 
Administration, Mr. Kavanaugh specifically recognized the difference be1:Ween 
assei:ting executive privilege in a criminal context and outside ofa ,criminal 
context. · 

He argued that a presumptive privilege f qr Presid.ential communications existed 
and that. "it may well be absolute in civil, congressional, and FOIA proceedings."' 



• 
. );>. ' 

• 

• 

Mr .. Kavanal1ghWrote: "it isonly in thediscrete tealrnofcriminal proceeclil1lgs 
whetethe privilege may be overcome.'~. Sef Brett M. Kavanaugh, ThePresJdent and the 
Independent Counsel, Geo. L.J; 2133, 2171 (1998). · · · ··· 

. ' . . . 

While working in the Whi~e House Couns~l's Oftke, Mr. Kavanaugh's worko~ 
·privilege issues has been consisteµ.t and evenhanded, whether the issue at handl'. 
invollvedthe Bush Administration or the Clinton Admin.istration. ·' · 

· • ./ For example, Mr. Kavanaughworkedin.the Counsel's Office .whentheBush 
· Administration asserted executive privilege to shield the records regardingt]le 

pardons issued by BillClinfonafthe end ofhis presidency. ·· · · · 

0 Mr. Kavanaugh likewiSii was involve4 iu th~ Bush Adliijnistration's assertioh of 
e~ecutive privilege to withhold from Congress Justice Dep~rtme11t documents · 
related to the investigation of alleged campaigri fundraising abuses. hythe Clint9ri 

' Administration. · · · · · ·· ·· 

I I 

'·. 

I 
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Th~·· President 

• 

56025 

Presidential D.ocuments 

Executive Order 13233 of November 1; 2001 

. ·.· .. ·.•··· . . . . ... ··. .·. . . . ·.·· .. ·.·.· .·. ) : 
Further Implemenfation · of the Presidential Reco:rds Act' 

By the authority vested in me as President by the Cohstitution and the 
· laws of the United.·. States of America, and in'order to establish policies.·. 
and· procedures hp.phimenting section 2204 of ti,tle 44 of the United States 
. Code with respect to ~onstitutionally based privileges, including thmie that 
apply to Presidential. records reflecting. military, diplomatic, or national se.cu­
rity secrets, Preside.ntial communications, legal advice,· legalwork, or. the · 
deliberative. processes·· of the . President · a,nd the; President's advisors, .. and .· · 
to do so in a 'manner consis.teht with the Supreme Court's .decisions in 
Nixon v. Administratqr of General Services, 433 U.S. 425 (1977); and other 
cases, it i.s hereby ordered as follows: 

Sec.tion 1. Definitions.. .. 
For purposes of thi$ order: 

(a) "Archivist'~ ref~rs fot)le .Archivist of the United States Qr h_is designee. 

(b}''Preside'ntial records" refers to those documentary materfals maintaitled 
by the National Archives and Records Administration pursuant to the Presi-
dential Records Act, 44U.S.C. Z201-2Z07, · · ·· · · 

(c) ''Former President" refers to the formerPrflsidentduringwhose term·· 
or terms. of office particµlar Pre1>iciential records. were create<!. 
Sec. 2. Constiti.itionaland Legal Edckground; · · 

.·.(a)'F~r a period.not td exceed. lZyears aftertheconclusion ofaPresidency, 
·the·. Archivist . administers records. in. accordance with the limitations cm 
access imposed by s'ection 220.4 of title 44. Affer expil:ation ofthaf period, 
section 2204(c) of title 44 directs that the Arcl}ivist administer Presidential . 
records in accordance with sect!on 552 of title 5, th.e Freedomofinformation 
Act, including by withholding, as appropriate, records subjectto exempticms 
(b)(l), (b)(2), (b)(3), (b)(4), (b)(6J, (b)(7), • (bl(8), and (b}(9) of section q52. 
Section 2204(c)(l) of title :44 provid~s th.at exemption (b)(5) of 'section .552 
is not available ·to the Archiyist as a basis for withholdh1g records, bu( 
section 2204(c)(2} recognizes that the. former }>resident or the incumbent 
Pfesident may assert any constitutionally based privileges, including those · 
ordinarily encompassed. :within exemption (b}(5}of section 552. '.fhePr~si­
dent's ·constitutionally Qased privileges subsume privileges for records tha~ 

_reflect: military; dip1orp.atic, . or,uational ·security seprets (t}Je state secrets 
privilege); communications of the President.or his advisors (the presidential 
communications privilege); legal advic~ or legal .Work (the: attbrney~client 
or attorney work prodp.c;t privileges); and th(l deliberative processes of .the 
Presidenfor his adviSors (the deliberative process ,privilege). .· . · 

(b}In. Nixon v, Admf1listratorof.General Services; the Supreme Cburt set· 
.forth .the constitutiorial basis for .. the Preside11fs privileges for·confide11tial 
.communications: "Unless [the President] can give his advisers some assur.- . 
ance of confide11tia,lity, a Preside11t . could . not expect )o receive. the full 
and frank submissions of facts and opinions upon whiC:keffective discharge· 
of his·. duties depends." 433 .HS. at 448-49 ... The: Court' cited the. precedent 
of the Consti,tutional Conventfon, the records bf which were ''sealed for 
more than )30 years after the· Convention." Id .. at 447. n.U. Based on those 
precedents ·and principles, the Court ruled that constit1,1~ionally bas~d pd vi" · 
leges available to· a President ''survive[] the individual President's tenu;re.''/d. 
at449: The Court also held that aformer President, although no longer . 
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a Government official, may assert constitutionally based privileges with re­
spf1ct to his Adll).inistration;s Presidential records, and expressly rejected 
the argument that "only an incumbent President can assert the privilege 
of the Presidency." Id. at 448. 

(c) The. Supreme Court has held. that a party. seeking to overcome the 
constitutionally based privileg~s. that apply to Preside11tial records must 
establish at least a "demonstrated, specific need" for particular records, 
a standard that turns on the nature of the proceeding and the importance 
of the information to that proceeding. See United States v. Nixon, 418 
U.S. 683, 713 (1974). Notwithstanding the constitutionally based privileges 
that apply to Presidential records, many former President~ have authorized 
access, after what they considered an appropriate periOd of repose, to those 
records or categories of records (including otherwise privileged Jrecords) 
to which the former Presidents or their. reprnsentatives in their discretion 
decide.cl to authorize access. Se.e Nixon v. Administrator of General Services, 

.433 U.S. at 450c51. 

Sec. 3. Procedure for Administering Privileged Presidential Recol\ds. 
. . . . - l 

Consistent with the requirements of the Constitution. and the Presidential 
Records Act, the Archivist shall administer Presidential records under section 
2204(c) of title 44 in the.following manner:· 

(a) At an appropriate time after the Archivist receives a request for .access 
to Presidential records under se.ction 2204(c)(l), the Archivist shallprovide 
notice. to the former President and the incumbent .. President and, as·· soon 
as practicable, shall provide the former President and the incmnbent Presi­
dent copies of any records t.hat the former President and th.e incumbent 
President request to revi'ew. . . 

(b) After receiving therecord_s he requests, theformer President shall review 
those records as expeditiously as possible, and for nq longer than 90 days 
for requests that are not unduly burdensome, The Archivist shall not permit 
access to the records. by a requester during this period of review or when; 
requested by the former Presidentto extend the time for review. · · 

(c) After review. of the records in question, or of any other 'potentially 
privileged recor.ds reviewed by the former President, the former President 
.shall indicate to the Archivist whether the former President requests. with-
holding of or authorizes access to any privileged records. · · 

(d) _Concurrent with or after the former president's review of the records, 
. the incumbent President or his designee may also review the records in 
questfon, or may utilize whateyer other procedures the incumbent President 

· deems appropriate to dedde whether to. conc11r in the former. President's 
... decision.to request .withholding of or authorize access to the records. 

(1) When the forme:r; President .lias requested withholding of the records: 
•. '• ' ' • .I ' • . , 

(i) Jf'under the standard set forth in section 4 below, the incumbe~L 
President concurs in the former President's decision to req~est 
withholding of records as privileged, the incumbent President shall · 
so· inform the. former President and the Archivist. The Archivist 
shall. not permit ac_celJS to those re,cords by a requester. unless and 
until the incumbent President advises ·the Archivist that' the former 
President and. the incumbent President agree to authorize· access to. 
the records or until so ordered by a final and nori.appeafable court 
order . 
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· · . Sec. o\l. Cqiicurrence.by incllmbent Presid.ent . 
. ,·' 

Absent co~pelling Circunfstan~es, the intmnb~nt. P~~~id.~rit~ill. cdncu{in ····· 
. the· privilf:lge .·· dec.l$iOA . of .thy· ~former President fo ·~esponse: t6 · a. :request· 
for access under sectjoh: .. 2204(c)(1J:. :When the inc_umpent Presideni cori\:=urs . 
. in the decision. of the" forrpE!r · President to request. withhoiding of reifords ·.·· 
:Wit.bin the scope of a constitlltionally basi:i.d privl.lege; the ineu#ipent Presi'- .. ·· · .. 

. . dent will support· that prhrilege: daiJi:t in any. forum Jµ ;which the, pfiv;llege .. .. · 
claim is challenge,d: .. ·.. · · · · · 

-Sec:~ s. ·1I?ctl~oe~t ... fre.$i~e~:t·'~ ... Rtihi .. t~ .. obia~n-:.A:~~e,5$·_- .. · ·· .... 
. ·.:•:>" 

... . ' .. ,.. . . .· ... ., '" .. 

This. order. does. irot expahd or. Hn;iit th~ :il1.cuijibent 'Presilie11t's Tight:fo . 
·. obt~hi access to the :,records .of a former Pres}derit .pursuant to, seetior{' 

2205(2)(B). ·· · · .·... .. . . . . . . . . . · .~ 

.~· Sec;t; .. RightofCimg~e;s and"co~rts.tc; ObtainA:cc~:~;. '. · 
• · .. • I • • ! ,, • ','.«" • I •• ... • • • :•• 

This order d()es not expand m. l!mit the rights.ofa·courtrH9-Use pf Ccmgre11s, · · 
or authorized committee. or 11ubco1Ilrtiittee of C.dngress· to obt~h;i acce~s tq/ ·. 

,.the records of a 'forII1ei" President pur11uant Jo sec;tfori 22Q5(2)(A)' or· section .. : ·. 
.· 2205(2)(C). With respect .to sucfi.'.requests, the formei\ President: shall review > 

· > :the records in .·question ·and •. w.ithin ·21. days of ;re¢eiving·. notice: from the. :. : .. 
.. Archivist, indicate ~o the Archi:yist his decisfop. with respe~t tQ. a'.ll,y. privilege,. : ... 
The. incumbent President shall indieaW his decision ·with re11pect 1to· any· . 

·• .Privilege within 21'days·afterthe former President.has iiidicated. his'·decisi0n.; · 
. Those periods may be extended by the former President or the.•in.cumbent ·. · 

President ,for requf:lsts .. that· ¥e. lJUrdensome:··The ~rchivis~ .sluill ;not· Periµ~t · '. 
acc~ss to the rec6'rds unless and u:nti,l the incumbentPresideJ1t adyises, :;· 
'the Archivist that the former President and the ihcumbe.nt Pres:i,dent agree''•> . 
to al,J.thorize ac;.cess to the recfords or until so ordereJl· by a fin\lland; nonap.peal~ '•. · 
,able. co1;11'.1: order~. , · . . · · . ,, ,, 

· ... ~ec;. 7. No Eff.e.ct onBight t<>-. Withlw}d Record$. > . . .. . .. . 
This order ,does hot iimirthe former President'~ ~i th~ incrimb~rtrP~eside,~f's · 

.. ·. . . . . . right to withhold record.$ on.an:y grp:uJ.ld supplfod:~y the.'¢onstitutiqn,;:st~rote,' ' .. ·.·· 
. or regulatio,~; · · · · .< .. · · · ·._; .. 
· : Sec.' 8~ · WithholdingQ/.Privilegecf 1'~'cor<!ScD11ri.ng 12~ }Fear ~~riop.: ·· 
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In the period not tq exceed 12 years after the conclusion of a 'Presidency 
during Which sec,tion 2204(a) and section 2204(b) of title 44 apply, a former 
President or the incumbent President may request withholding ofany privi" 
leged r.ecords not already· protected from disclosure under section· 2204. 
If the former President or the incumbent President so requests, the Archivist 
shall not permit access to any . such privileged reco;rds unless and until 
the incumbent President advises the Archivist that the former President 
and the incumbent President agree to authorize ·access to the records or 
u~til so ordered by a final and nonappealable court order. 

Sec. 9. Establishment .of Procedures; 
j 

This order is not intended to indicate whether and under w'har circumstances 
a forme~ President should assert orwaive any privilege. The order is intended 
to establish procedures for former and incumbent Presidents to make privilege 
determinations. · 

Sec. 10. Designation of Representative. 

The forhier President may designate a representative (or. series or group 
of alternative representatives, as the .former President in his discretion may 
determine) to· act on his behalf for purposes of the Presidential Records 
·Act and this order. Upon. the death or disability bf a former President,, 
the former President's designated representative shall act on his behalf for 
purposes of the Act and this order, including with respect to the assertion 
or constitutionally based privileges, In the absence of any designated rep­
resentative after the former President's. death or disability, the (amily of 
the. former President may designate a representative (or series or group 
of alternative representatives, a~ they in their discre tion may determine) 
to act on the former President's behalf for purposes bf the. Act iJ.nd this 
order, including with respect to the assertion of constitutionally 'based privi-
leges. · 

Sec. 11. Vice,· Presidential Records. · /· 

(a) Pursuant to section 2207 of title 44 of the United States Code, the 
Presidential Records Act applies to the exeGutive recbrds of the Vice Pre.Si" 
dent. Subject to subsections (b} .and (c), this order .shall also apply with 
respect to· any such re.cords that are subject to any constitutionally based 
privilege that the former Vice President may be entitl.ed to .invoke·, but. 
in the administration of this order with respeCt to such records, references 
.in this order to a former President shall be deemed also ·to be ·references 
to the relevant former Vice President. . · 

r • , '. • • • ' , , 

(b) Subsection (a) shall not be deemed to authorize a Vice President or 
former Vice President to invoke any constitutional privilege of a President 
or former President except as authorized by that .President or' former Presi-.. 
dent. · 

(c) Nothing in this section shall be construed to grant, limit, or otherwise 
affect any privilege of a President, Vice President, former President; or 
former Vice President. · 

Sec .. 12. Judicial Review. 

This order is intended to imprmre the internal .management.of the executive 
branch and is not intended. to create any right or bene(it, substantive o:r: 
procedural, enforc.eable at law by a party, other than a former President 
or his designated representative, against the United 'States, its. agencies, 
its officers, or any person . 
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[FR Doc. 01-27917 

1m~d 11-2-ci:i; 11:23.am] 

Billing code 3195-01-P 

Sec. 13 •. Revocation. . 

Executive Order.12667 of January 18, 1989, is revoked. 

THE WHITE HOUSE, 
November 1, 2001. 
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· . Brett Kavauaµgh D~fense Qf Ken;Star.r 
' ;: ' J ' 

' ' ·.-- . ' . 
' . .. . . . . . ' . 

Brett Kavanaugh has vocally defended his former bpss, Independent Counsel 
Kenneth Starr. He has c'alled Starr ''an American hero;'' "Written thatSt<UT's · . 
"record is one· of extraordinary accomplishment and integrity," and praised Start 
for "consistently perform[ing] Withthe highest skill and integrity." .This staunch 

· defense ofthe overzealous Independent Counsel constitute~ compelling e.yidence 
ofKavanaugh's right.:wingviews., · · · · · 

. . : . . . ,' 

Many hav~ expressed tlllafthe public criticism dJrected atllldepe1u:lent Counsel 
· Kenneth .Starr was vicious and unwarranted. 

The Washington Post editorialpage said ofJudge Starr:. 

• "Yet the' sum of Mr. Starr's faults constituted a mere shadow ofthe villajnyof >, 
.which he was regularly 1accused. The larger picture is that Mr. Starrpursued 
his mandates in the face ofa relentless and dishonorable smear campaign· 
directed against him by the White House. Hedelivered factualJyrig9rolis 
answers to the questions posedJ1im and; for the mostpart, brqught ,crediqle 
indictments and obtained appropriate convictions. For all t}ie. critic~sJ:l;l ofJhe •' 
style.ofhis report on the Monica Lewinsky ordeal, the WhiteHorn~e neyerlaid 
a glove on its factual co~tentions. The various ethicalallegations against hill1 
have.mostlymelted awa.yon close inspection .. Atthe endpfthe day, fy1r. St(UT'· 
got a lot ofthings right.''. .Editor;ial, Wash~Post, Oct. 20; 1999, atf>.28. , 

• "Thetemptatiol} to make Mr.St(llT intp an emblem ofsbmethifrgflowsout of 
the need to.make a neat story out ofacomplex and messy history, ·Butitl.s 
exactlythe complexity ofMr. Starr's investigation that belies anYattemptto. 
make it stand simply· for any setof virtues or vices in the legal system. Mr. . , 
Starr, in our view,.sliould be remembered as a man • .who'."'.'hampered alike by· .. · •. 
intensely adverse conditions and by his own misstep~--nianaged to perform a 
·significant public service." Editorial, Wash. Post, Oct. 20, 1999; at A28. 

Ronald Rotunda, professoratGeorge MasonUniversitySchool of Law and · .. ·· .. 
·assistant counsel for Democrats ori the Senate. Watergate Committee, explained in 

. December 1996 thatthe attacks on Judge Starr's integrity~werebelieci bythefact 
·that President Clinton' sattorney General continued to assign him·newmatters to 
investigate and,hadthe powerto fire Judge.$taq ifJJ.e .. actedunethic~Jly, Peter~ 
Baker, Did President OrderAttackon Investigator?, Seattle Times, Dec: 4, 1996, at,A3, , 

. ··.· . '• - ··. ·. '; - _. ._ 

• Rotunda stated:. ''This is basically ablatantlyp~litital attack on Starrthat 
is inconsistent withinthe adrllinjstiation itself!' Id. · 

In a.prescient editorial published··shortlyafterJudgeSfarr's appointment, law 
professor (Jarrett Epps - aself-~escribed liberal and' supporter of President·.·· .. · ... 

. Clinton~ wrote: "IfStarr's investigation turns upnoevidence of wrongdoing, he 
'," ' ,• '. - . ,. ' • .. ' -, . . 



• 
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may blight his own career prospects, which would bea loss to the riation. But if 
he does produce indictments, many Democrats will believe that he is the agent of 
a partisan conspiracy. If he obtains convictions~ the defendants can claim to be 
victims of politicalpersecution." Garrett Epps, Editorial, Take My Word, Start Wil/,Be 
Fair, PORTLAND0REGQNIAN, Aug.17, 1994, at C7. 

~ . Kenneth Starr was a fair and impartial !~dependent Counsel with.~ substantial 
· record of accomplishment . 

./ The Washington Post editorial page said, upon fodge Starr's appointment, ''he is 
also a respected practitioner precisely because of his performance as judge and 
solicitor general, and he wason Clinton Attorney Generru·Janet Reno's own short 
list oflikely candidates for independent counsel when she picked Mr. Fiske." 
Editorial, Kenneth Starr for Robert Fiske, WASH. POST, Au$. 7, 1994, at C8. · 

, ./ Upon Judge Starr's appointment as Independent Counsel, MarkGitenstein, . , 
former chief Democratic counsel to.the Senate Judiciary Committee, said: "Starr 
was a good, fair judge, andJ think he will be fair in this proceeding." Nancy 

· Roman, StarrHailed as Fair, Moderate, WASH. TIMES, Aug. 6, 1994; at A6 . 

./ ,, Carter judicial appointee, Judge Patricia Wald said of Judge Starr: "Ken is 
definitely a conservative ... but he's wholly undevious and never tries to slip 
anything by." National Briefing Whitewater/: Delay Seen as Biggest Dangel'.; THE HOTLINE, 
Aug. 8, i994 . 

Time magazine's chief political correspondent, Michael Kramer, wrote about 
Judge Starr's appointment in his column:. "[Ken Starr's] integrity and honesty 
have nevef been seriously questioned. When even a dues'."paying liberal like the 
legal director of the American Civil Liberties Union says/I'd rather Iic:tve Starr 
investigate me than almost anyonel can think of,' the case for bias is virtually · 
closed." Michael Kramei,Fade Away, Sta~r, TIME, Aug. 29, 1994, at 37. . . 

' ' 

~ Kenneth Starr initiated crimin~l prosecutions only where. he uncovered strong 
evidence of criminal wrongdoing. Where he did not find overwhelming evidence of 
illegal behavior, he appropriately exercised prosecutorial restraint. · · · 

· ./ in his investigations of the death of Vince Foster, the firing of White House travel . 
·office employees, the Clinton White House's potential misuse of FBI files, and 
the Clintons' inyolvement in Whitewater and Madison Guaranty Savings and 
Loan, Kenneth Starr did not bring any criminal charges. · ··· · 

./ hi those areas, however, where he did, find persuasive evidence of wrongdoing, 
Starr brought charges against and successfully obtained convictions of14 · .. ·· 
individuals, including Jim and Susan McDougal, Arkansas, Governor Jim Guy·· 
Tucker, arid former Associ3;te Attorney General Webster Hubbell, · 

Independent Counsel Starr prevail~d in. court in Iiearlyevery dispute between the 
Office of the Independent Counsel and those seeking to withhold evidence by 
ass:erting various privileges. · 
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Federal appellate courts sided with Independent Counsel Starr in rejecting: 
' • I .. ·, • , , ' 

• The creation ofa "protective fiµlction privilege" that would authorize Secret 
· Service agents to refuse to testifybefore a federal grand jury. In re Sea1ed 
Case, 148 F.3d 1073 (D;C. Cir.1998). , . 

• .The claim that government lawyers may rely on attorney-client or work­
product privilege to withhold infonriation subpoenaed by a federal grandjury. 
In re GrandJury SubpoenaDuces TecJm, 112 F.3d 910 (81h Cir. 1997). ·· ··.· ·· ... 

• . The claim that government attorneys could invoke the attomey:-client · · 
privilege in response to grand jury question~ seeking information relating to 
the possiblecommission of afederalcrime. In re Lindsey, 158F.3d 1263 · 
(D.C. Cir. 1998}. · 

' ' . ' . . 

~ Independent Counsel Starr was required by law to refer to the House of 
Representatives· any substantia.l a11d credible infQrmationthat may have constit.uted 

. grounds for impeachment; and his· referral was clearly justifiefd.as d~monstratedby 
subsequent events. · 

I 
) 

· Federal law required Independent Counsel Starr to advi,se the House of. 
Representatives of "any substantial and credible information" uncovered dunng 
the course of his investigationthatmight constitute grounds forimpyachment. 
See 28 U.S.C. § 595( c ) . 

The Independent Counsel's report detailed .substantial .and credibleinfortp(:lti,on · 
·thatmay have.constituted grounds.for impeachment. ·It summari.zedspecific ·· 
evidence·supporting·the:charges tlJ.at President Clintonliedunqeroathand / 
attempted to obstruct justice. · · · 

. ' ·' . . ·. 
. .· . ,·· 

~ · The Independent Counsel's report never stated.that PresidentCJint~n· should have 
been impeached. Rather, it. only explained that the Office ofindepe:Odentcounsel 
had uncovered ·substantial and credil>ltdnformation that may constitute grou11ds for 
h;npeachment. This conclusion was clearly borne out by subsequent events. 

' . . .·. . ' . . . \ 

. ./ . The House of Representatives determined that the information presentedbythe 
Independent Counsel constituted grounds for impeachment. Byavote of228-
206, the House voted to impeach President Clinton for perjuring himselfbefore a 
grand jury: And by a vote of22l-'2l2; the House voted to impeach' President · 
Clinton for obstiuctilig justice. . 1 . . . · . · · . · · · . 

./' · Aft:era trial in the U.S. Senate, fifty Senators voted fo remove PresidenfClintori 
·from office for obstructingjustice, - .. .· · · 

. ./ . U. S: District Court Judge Susan Webber Wright later held PresidentClinton in 
··.·contempt for "giving false, misle~ding, and ev~siveanswers thatweredesignedto 

obstruct the judicial process'' ill Paula Jones' s sexual harassm~nt lawsuit and · · · 
ordered him to pay a fine of $90,000. 

\. 
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•• v.' · .. • Jµ Jaiit1;ary 200 l, President.Clintol) Jidn:titted tC>. givfog "eva$1~e·'~d. nii;b~adipg 
,. answers, in violation of Judge Wright:; s discovery'~ orders'' during .his deposition, .·• .. 

. ·· · · .. ill Paula Jones's sexuat hara5sment lawsuit· As·a· result, he·agr¢.edto pay a · .· · . · .•.,, 
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··.,. 
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·· ·: $25,000 fine.andgiv~up his law license:fot fiveyears. · ' · ,,.· . > 
·-J'· :h 

.· Numeroil:s Demotrats. c<>-spopsored a. censure re·solution. introduced hf .Sena tot · · . ' ·. 
F..ebJtst~in· .that stated that President Clinto~ "gavef~ise ·or mJsle3diqg testi1DQ.hy ~nfrf 

. bJs ~ctio.ns l(~a~ the effect o!bl1peding dii;covecy or evidence in j1lttic'ial : . . . . ' . '• 
· proceedmgs. S.Res. 44, 106. Cong .. (1999}; . ·· . . .· .... · ·•· .... . . ·. '• . . . '· . . . 

:,;, :. 

Members ofthe Sertatewho CO'-Sponsore4the censuretesoiuttoi1hidudec;l: : .. 
SenatorDurbin (D:.IL),Senator Kennedy(D-MA), SenatorKohl (D-WI), Senator· 
Schumer (D-NY), Miliority Leader Tom Daschle · (D-SI;> ), artci Senator foJIDKerry <: • ' . 
(b~MA). . . · ... ·. .. . . ........ ·.. . .' . · .. ·<· •. · . , ·.< .. > .· \;'.:: · .. \\ .. ·:· .. ;_ . . . 

: ,\··'' 

. ·· · ·· ,,, "./' Then,";CongressmanSchillner,·a$Senafor'.:eiect.$tated that '~itis.~leal- ~~t'th~;' . ' '· ,., '." 
, · · . Presidenpied when he testified before the grand jury}' .· . · .:;.: <,. '. . . ··.. · ' · ( · 
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Richard Cohen's Oct. 26 op-ed broadside; !'So ton.g; .Ken Stc,\rr," grossly misch~ra.cterize~;Keo: 
, Starr: and his investigation; Cohen ridicules the.Lewinsky case, but he ignores;the.f611oW.i!1!l· . · . , .. ·· 
"f·a··cts· ·.·. · .. · · · · · · ·· · · · ··· -· · · . · · · .··,· 

. ~: . 
.. . . . ' . . '· ;· .:.::~·. ~ ; .'. . "':,..-

_Starr u'~cc:ivei:-ed a massive effort by the pre~i,dent to lie under oath .ai:id· obstruct justice .. The. 
Ho~se impeached the pi:-esident. Fifty senators votedto remove th~ preside~t; Thirty1:t\Aio;· :· . 

. . o.ther senators who voted to retain the: president :nonetHe1:ess signed a,reso11Jth:m that_,,. :,: 
. COr!demneci·BjJI. Clinton for giving "false or misleading.testimony" .and "irnpecjing d.isC:overy:c>r­

.. · , .. evidenc;e ir\judidcH prOCE!edings.'.' and concJuded that he had ;'ViQlated·f~~·trustpf the · ... 'c > 

:> · Americ_Cln :people. "Judge Susan Webber Wright held the president i.n cont'emptbecause ne . 
'intentionally provided "false, misleading and e.vasive answers'; and "undermined the integrity 

"··· ,· 
' i/ 

· .. · . • .~:::: ::::::~:5s~=I~ vindicate Starr'S fi~~;~gi,~~~ ~ke :i:d~en;; d1atrib~~9ajn~1ihe ca~i ' '> ·. 
(''woe is me, the Repuplic is in peril")lookjuvenile. - .· ,, . . . .. , · . . . . .· . -

. \ . .. . . 
:,' ...:: . ' ;:.- .. 

Cohen contends that certain information in Starr'sreferral:to Cong'r'e~s shoQI~ n.othave beeni,·• 
made publi~ and·that Starr th.rew "evecything ;aqt on the lpwn for aH the n~fQ;bbo~s to ·~£!.e~" · 

1 ..... ,.; 

ButStarr submitted the: report to Congress under seat -It was a bipartisan ,Qo.ngress that. ,, _ 
publidy releasec:j'the report·without even reviewing jt(beforehand;· ; . . ' : :.:. ' 

. ~···~·.,~· ·\~. ·.· 

' ' "" C9h~~ ~r:.gue,st.hafstarr •iti-appedi' trie. presider.it: ·.No~· ~o. th~ i:>te~ide'(,t "t~~P~~9:" him,s~lf .. , . , . 
Clinton knevdong before his civil deposition {bec;ause Wright repeatedly ~q;n.1lec:I) thathis ~· 
:other·sexualencounterswith subordinate employees were relevantto Paula ~one~·~ sexual \' ·.·.· · . 

· :haras.sment case. Yet the president decided to rol.1 the dice and lie under·'oath and .obstftict . 

..•.•.. Just:ice; ..• ····~······ .. : .··• .·· .. ··.· .... ·· ···': •.. _· · ··••····. :,, ··,· ,·:·.· ... ···.··•" ~·.: ....••.•... · ·• ..... : ... ,'.:: .•. ·>~/~:··.::-.'.·'.,-'·'.·.·.·, 
··,Starr did.:notcausethis; Clinton did .. , Nord id Starr cause the presiqenlAater.to. lie to the .. · ·. ' .... • . , 

grand Jur}t, to:pa'rsetl;ie meaning ofthe word$ ",is" ~ncf ''sex'!.: and on an.d·on:·:c;;:Hnt.on did all 6-f 
·· .. this with .. ptemeditation and 'on.his owri .. The·wor.d'thatordinarily describessi.ith·behavioris< :· 

not !'tr~pp~d'.' put."guilty~·... ..· •· ··. · • . - . . ·· ·. , · , / · ... · .. ··._, ' : , : ... · :.. · ,; · • '.';f:,. . '•. ·. ··· • 
" ~ .. ' 

.,, ''; .:.·_. ··' · .... ,· .. .:. ,• 

. Cohen compl·a ins th.at Sta fr began by i nve.stjgating WhiteiNat~t and: '\"lound lJ p'; i nvestigatifig' 
· · · ·the Lewinsky matter. But Janet Reno, not Starr, gave_tne independent counsel jUris.d'iction · · 
.. . <.-ewer heW rpatter:s. ... · · . .. . > · · · . . , , ·: • · •.•. · 

.. cbhen ,ai§o note$~-.ominously--'thatStatr is a Repu~lic~n .. '$pecial .prosecutors: fraditi.bnally.·. 
have been respected lawyers ofthe opposite party .. Archibald Cox invesfigated President 

.,_ •' 

,!\ .. · .. 

:j 

A . RJchard Nixon. For~er senafor John c~ ~Danfott~ j~J,nv_e§tig'atin~ Jan.~~ Re~O:Jhe;r~.asqn is 
. ~.·· simpl~:.Ad~<;:isjon nottO i,ndict in a politically chargeq case is more· credible, lfniadebY a 

. prosecutor 9f the opposi£e,·pa•rty. And a convictiorn requires that 1.2 citii~n jurc)rs·vate. ior. 

. "_: ,"~ . :~ .. .. ·. . . 

cobv:k:tion,the procedural check on the i•aggressive·~ :Prosecufor. c· · .·· • '·' ; ' ... 
. . - . ..: . . - . . \~- ,, ,. '.;' .... . . . . . . . 

. ' .. '':<.:"·,,)· 

,!" •• 

,· .' 
·.,·. ,. 

I of2; ... : .. f. .· .··r· ... · .... 

''···. ··~ ........ :.-i. 
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• 
As important as what Cohen says is what .he ~oes not say. Cohen does not mer1tion Starr's 
successful investigation of Madison Guaranty Savings and Loan. Starr obtained convictions of . 
Jim and Susan McDo.ugal, of Gov. Jim Guy Tucker (the first conviction this century ofa sitting 

. governor) and of former associate attorney general Webster Hubbell. · 

••• 

• 
2 of2 

And Cohen ignores Starr's investigation of the Clintons' ~nvolvement in Madison and. 
Whitewater and his investigations of the Vi rice Foster, .travel office and FBI files issues; Why? 
Stad brought no criminal indictments and submitted no impeachment referral$ Jn those 
matters. Starr .recognized more than anyone that criminal prosecution (or an imp.eachment 
referral,Jn the case of the president) is not a political ga:me--that a prosecutor should not 
invoke those p'focesses un~ess the evidence is strong, almost overwhelming. · · · 

. . 

Cohen also skips pastStarr's remarkable legal record. Starr won nearly every dispute:. 
executive privilege, Secret Service privilege, government attorney-client privilege, · 
jurisdictional issues, the list goes on. · 

Contrary to Cohen's table.-thumping, the record establishes that Star:rwas a thorough, fair, 
ethical and. successful prosecutor. His record is one of.extraordinary accomplishment and 
integrity. And to us, Starr is an American hero. · · 

. . ' . 

Over time, fair-minded people will come to hail Starr's enormous contribptions to the cot,1ntry •·· 
and see the presidentially approved smear campaign against him for what it was: a 
disgraceful effort to undermine the rule of law, an episode that will forever stand, together 
With the underlying legal and moral transgressions to which it was connected, as a dark 
chapter. in American presidential history. · 

\ :: ·, . ' .·' ,: 

The writers served as attorneys in the office of independent counsel.Kenneth W~ Starr. 
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' LENGTH: 542 words 

HEADLINE:_ Mr. Starr'sDeparture · 

BODY: 

. . AS LONG AS historians remain interested in American politicsin the 1990s they are likely to debate the merits 
of Kenneth Starr's investigation. The parameters of the debate are already stark. Mr. Starr's defenders see him as a 
voice ·of principle who stood firm for the tule oflaw and courageously spoke unpopular truths about a president who 
had disgraced his office yet remained inexplicably popular. By contrast, Mr. Starr's· detractorS see,liim as a kind- of 
demon who embodies everything puritanical and intrusive about contemporary American'conservatisrn and whbse 
zeal l}gainst a president from a different part)' led him on a c;rusade to bring him down:, with whatever collateral 
consequences. 

.. The reality is that neither of these narratives aptly desc_ribes Mr. Starr or the very mixed legacy that he left on 
resigniligh!s post this week. Mr. Starr was given an almost impossible task. He was asked to address authoritatively 
as.et of essentiallyumelated public integrity' questions of varying degrees of seriousness. The impossibilify ofhis ·' 
job was partly his own fault, since he made the mistake of accepting-~and somefones seelcing--additimwl matters to.' 
review. But itis unclear whether anyone with such broad jurisdiction could have avoided being perceived as 
PresidentClii:i.ton's personal prosecutor. , · ·· · 

Mr. :::;tarr's own ei-rors contributed greatly to this perception: At times in his investigation~ he ~learly la~ked 
perspective--going fullthrottle after relatively marginal characters and pursuing imprudent litigation anef 
investigative strategies. He also had a maddening tendency to ignore appearances--everiat the expense of the public 
credibility of his investigation. This was part1culady regrettabie because the circumstances ofhis i:rwn appointrrient, , 
which followed the dismissal of the widely admired Robert Fiske for inadequate reasons, begged suspicion. Rather .. 
than allaying this concern; Mr. Starr seemed to taunt his.doubters by maintainirig his law practice and.his · · 
relationship with conservative causes. , · ' 

. yet the sum of Mr. Starr's fa\lltS constituted a m~re shadow of the villainy of which he was regularly aC:cused: 
. The large_r picture is that Mr. Starr pursued his mandates in the fl}ce of a relentless a:nd dishonorable smear campaign 
di'rected against him by the White· House. He delivered factually rigorous answers to the questions posed him and, · 
for the most part, brought credible indictments and obtained appropriate convictions, For all the criticism o(the style .· 
of his repoJ1: on the Monica Lewinsky ordeal, the White House never laid a glove on its factual c.ontentioris'. The 
various ethical allegations against him have mostly melted away on close inspection. At tl1e end of the d~y; Mr. Starr 
got a 19t of things right. · 

. The temptation to make Mr. Starr into an embl~m of s~mething flows out of.the need-~o iimke a peat story ()Ut, ., . 
of a c?mplex and messy history. But it _is exa~tlythe cornplexity of Mr, Starr's investigatiqn that beiies any attempt 
to make _it sta.nd simply for any set of virtues or vices in the legal system. Mr. Starr, in our view, should be ·· · , 

· remernbered as a man who--hampered alike by fotensely adverse' conditions and by his own missteps~"ma11aged to . 
perform a significant public service. · · · 

LOAD~DATE: October 20, 1999 
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FORUM 

TAKE.MY WORD,· ST.ARR WILL BE. FAIR 
GARRETT EPPS· 

Summary: But such reassurance shouldn't be needed for 
independent counsel 

I:,awyers, familia.r with Eederal ethics law· we.re not entirely 
surprised Aug, 5. when a federal 'appellate panel refused to 
reappoint. Robert Fiske, the special counsel chosen by\Aftorney .· .. 
General Janet Reno to investigate Whitewater and related matters, 

.•.. · · Fi. s.ke···ha. ci.· .·be.en a ... p. p. oint.~d. b. y. t.~e··.· ... · a. d. m. inistr .. at.· ion·, .... t.hus ra· i···· s·i···ng .. appearance of a conflict .of interest. A$ the. panel -"- called 
t e. Special Division -- noted, the Independent Counsel · · 
Reathorization Act "contemplates an apparent a.:;; well as an ·.actual. 
indepencience . on the. part o'f the counsel," · 

But many. observers were stunned when th~ three-judge panel 
turned instead to former appellate juqge (3,nd soJ,icitor general 
Kenneth W. S~arr_ 

Star,r, a prominent Reagan arid Busn support.e.r., has no.. . .. 
prosecutorial experience and is, deeply invoJ,ved in pol,i tic;.s, . Starr 
openly conside.red a Republi,can hid to. unseat Democratic Sen, 
Charles .. ,Robb of Virginia~. He .. has publicly. attacked Presidefit. 
Clinton's position on possil::ile pres.identiaLimmunity from civil· 
suit and'. even 'considered filing an amic'usbrief supporting . PauJ,a 
Jon.es in her S(2Xual harassment suit against the president, And no 
one who knows Starr doubts that he would~~ and should c-:- be on the 
GOP short list for the, Supreme Coutf if' the White House c:;hanges 
hands, . · 

In other words., Starr qo(2.s not embody wha.tthe Special. Oivi.:;;ioh 
(Ori which two of the three judges a;e Republican appointees) cciLl.ed 
''the intent' of the act· that the actor actor be protected against·· 

.•. c·· ept.ion····.s. o. f. conf,licts. ;·" As a .poli .. t ... ical foe ... of the president,· 
· rr will. be.seen· by many as biased,• .. · 
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.• s E.J .. Dionne of The Washington Po~:t. n~tecf, xi Ts as if a.. .. . . . > r 

Democrat-dominated. panel pad named. liberal prO,f~.ssor. Laurence' T,J:d~be· . · · · 
to irrve.stigate Iran-·Contra. · 

~a-ke no niistake about my n~eaning. I know Starr pe',rsortally. .. 
(St~rt was· a guest lecturer at·· th.e. U.6 Law.· School in Febrtiar'y.} .. · .. ··.· · .. · 
Politically, :we are. chalk and cheese:. I am a Democrat,.·· a .Jiberal· 
and a. supporter· of the president; .he· is '·th'e.>dir·ec;::t Opposlte ofa,11 

' .. · of' these. But I admire him more tl)ari I can' sci':Y; '.i:Secau~~- af 'a. l~vel 
beyond politics, he is a fine. lawyer; an honest judge and· a good 

. man< · :. '· ·· ·. · : .., ·'' · · ·. · 
. ;-.;,:· 

;, .-
.:..l .. : .: l •• •. 7:··.~· -· .• ·~· 

I .,hpve not· the slightes.t ;dbubt· that he 'wi:l:t be fairt j\id,icJdtfs · 
. and c:UsCreet i11 his. conduct·.· of the Whttewa:t.ef·.investigatiq,11.·. Yqti'. ·..•. < · 
·c::an take 'my word for it, or_ that of Reno. herself, who ser19usly. ·" . 
. co!1~'iderec:i n,am~ng Starr to the off ic:.e tl'lal ~veht~ally 'went' to; F~'~ke. 

That, :however, i,s precigeiy -w~at· made it·~ g'rievous mi~take ;or·'. ., ·· . 
. t:he Special Di.vis.lon to offer thi·s appointm~nt' and for S.tar:r to ..... '.: • .. 
aCcept it. The :point of the· independent counsel law iE> tha·t ne.Lttier · . 

. · Republiq~ns Ji'ke ·.Starr nor Demb6ra.t$. ,l~k~ .· rri~ 'shb~lq. !)ave: ·to t,i:i_ke·· , ; :' .· 
s:prrteorie else's word that ;,.._ despite. a,ppearance:s. :..,.~-justice is;,'bein-g: · 

. ·" 
·-:,.·:,;. :: 

ae in a nonpartisan, evenhanded manner. · · · ·· · .· ·· · · 

·.·· :!~~ct~~~~~!~0ini~:t.~;:t~J~: .. ·d~a~h:i~Y o~~~;!!d6~;i~0b~~0·t~~y>al~? ........•... ·· 
knew that the :public,. sickened by Watergate -~nc;i other•, scandals;.':/\> 

· wou,ld ·not }?el-iev~ that poli tic~l appoint,ees · cOuld invest;i..g:ate · .·· · 

.... ,., .. , 

""'" .. 

··.·I 

' ..... i., _ .. 

.· .. ·''' 

th/,~.tnselves Or their, superiOf"S· .. ' , . .. . ... , :··t . '-~· '. . ·: .. ',. . 
. I . 

. ' . , '· ·, .. - ... ,,._. '.~· .. ~.· . 

. . · Thus> was born the. independent ~ouiis.~·1, to eqsu~e 'tot~. (airhesS,: .· ., ·.' 
·and; the appearance of such. Previous. couns.e.1s in high'""pro_fil·e Gas~s { · ' · 

·. have tended to be nonpolitl.cal figures, often appointed :redatively 
· ],.ate >tn t'fieip 9a_reers '· who could no.t cr'edibly be st.:l'spect~d oi' a:',· · 
:FiersoriaT or partisan agenda. .. ...• ·· · .}', 

i 
.I 

;-..· ·-

. I 
i 

'tt ·s:t~~r:is iriv:estigaticm turQs. u~:. no evidence·~. of. wrbngdOirig:, h~, .·· 
· may: blight his own career prospects 1 which would be ia loss,: to the' .. · ' .~~- . 

. ·. na,t~oh.:· Btit,'tf he does pr6ctuce .iifdittments, :rjlany Derriocrat? w.fl:t',.:: '.'.: · · · 
. ~.belieye. that he is' th~ agent of a partisan conspiracy; lf 'n·e: 
· ob.taj.ns. cqnv:icti6ns, . the defendants can claim to be victims .Ot 
· - pol.:i.}:fch1 ,persecution. ··' ., 

'.' '·. ·, ./,:·"· ... \··~. .. ' . . '!/ ~ ., ~, , 

. :·T,:fJ~he Whitew<;lter investigation dE)~ails .:th$ .pr~si.de~t' s ag~nda ..... 
. : oi- '.prevents. : hi.s re-~lect ion/ Cl in tori' ·s . supporters< wi 11 · for ever ; b'e ••·· .·· 
' donv1nced that they ·were ·defeated by·. a GOP' judicial coup ;O I et at ; .... . ca they wi;lL. note bi tter'1y that'· '.Reno was fa.reed to appoint Ffske,:. 

· .· .. ~he first. place becau_se ~he ~epublicam~b'loc:k~d·'a~ .eifo:rct ~o.·_:: .. ;;· 

·;·._._ ...... .·:-· 
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.uthorize appoint:ment by the Special Di vision until after Fiske's 
probe .was under ~ay~ 

i< ' .. - :·.:· : . 
The effects ()f such a perception woulc:l be long-lasfing and 

corrosive, with potentially grave .effects on our politics >and our 
heritage of gO,rernment under law. 

' ' ' 

·only two people have the· power to defuse this potential 
disaster'. Qne. ·is Reno, who. under the act has the power to remove .. a, 

·counsel ''.for good cau.s.e . . , . or any other condition that 
substantially impairs .the performance" of the counsel's duties. 

Th~· law permits the cou~sel to challenge ]}is' removal in a .. 
dif.f erent federal court than the one that appointed him; such a 
l}eating would .. he interesting indeed. But given political reaiit'.y, 
and the Clinton administration's record_ of support for the · 
Independent.Counsel f.eauthorization Act, Reno is unlikely-to fire 
Starr · · 1 

· · 

The _other pe:rsori who can act is Kenneth Starr himse1L A 
beloved arid respected figure, he has almost certainly accepted thi1s · 
post out of a sense of public service; Ironically, he stands to 
•_._· e as much as Clinton if. the proces.s goes awry. . .. 

~arrett Epps is. an assistant profess9r of law ,at thei Un~versity ·· 
of Oregon. 
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A; NATION 

Sta:l:'r hailed. a§ . fa.ir, ·moderate 
NancyE. Roman 

THE WASHINµTON TIMES 

Kenn~th Starr, .the new· Whitewater independent counsel, was 
assessed yesterday from the left and t:he right as a nonpartisan, 
fair..c'.minded ··1awyer. 

"As solicitor general he bent over.backwards to avoid 
partisanship, and as a result he incu~red the wrath of. 

• eonserv.ati ves on ·more than one occasi«::lri," said Chip Mellor~ 
.•... · s .. id···e· nt·.·.·. of the libertarian Inst''4:tute for Justice. '.'In areas of · 
. il rights, abortion, he was defini teiy vie.w.ed a9 moderate." 

Mr.. Starr, A8:r was. appointed to. the IJ .S. Court of Appeals for 
tfie O. G. Circuit by President Reagan in 1983. President' Bush bhos,e 

'him as the J"ustice DepartmeI)t' s top lawyer i,n 198 9 ~ When .. Bill 
Clinton was elected president, Mr.· Starr went into P.l'.'ivate 
practice in Washirigtdn~ 

"Starr was a good~ ,fair judge, and I think·. he ·will 
this proceedingr" said.MarkGitenstein, chief Democratic counsel to 
the Senate J"udic)-ary Cormnittee when Mr; Starr was nominated to the 
federal. bench. "I didn It agree with him pn a number. of hi~ 
decisions, but he is fair." 

Mr. Gitenstein said that when•Mr. Stair was in the Justice 
Department, ,they somet.imes worked together.. '!Jle, was a pretty 
straightforward guy'" he said. ''He's easy to work with~ .. , He I 11 do. 
a good job herE:=. · ~The only issue is what happens to all the work · · 
th .. ?t Fi.ske ···did?"· 1 

.Mr. GttertsteirY said Mr. · St~rr should give. broad 
·Mr., Fiske's. work.. ''I pelieve that Starr 'would give him 
def:erence. n 

..• Jan Slobodin of the Washington.· Legal Foundation, on 
,' . . '·: ' 
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.al policy advisory board Mr. Starr serye?, said he is an . 
/ 

''outstanding" choice for independent counsel. 

·"He's got Olympian credentials. To say he is well-respected.is 
·understating it,'' he said, adding that he bases his position on· Mi. 
Starr's tenure on the federal bench.· 

"He was there during the mid- I s'os' when the ideologiCal 
complexion was cha,nging. He was respected by the Democratic 
appointees' to the Court of Appeals," he. said. "Of col1rse,· he voted 
more with the conservative wing of that court, but he was viewed as 

·more of a moderate." 

Wben Mr. Starr was .nomi9ated to be solicitor general .in 1989, .·. 
press accounts quoted liberal lawyers who had tried cases in his ·· · 
court as saying he was the "least doctrinaire" of the Reagan 
appointees to the D. C. Circuit. • · 

Before bein9 named. a judge, Mr.. Stprr served 'as counselor· to 
· Attorney General William French .Smith. 

Dl]ring . that time he was the. only political appoiritf)e ·to argue 

•
·. '· i .. ··nst t.h·e ·.Ju:sti·.·· ·.c. e D ... e··p. ar.tm. e. nt .'.s. deci·s· ... 1··.·. o.n ·to. support ... ·.)3o. b .. :J.>o····· nes 

versity' s attempt to claim tax-exempt statu.s despite .its· · 
racially discriminatory policiesL ·' ·· · - · 

Tex Leza,r, former chief of staff to.Mr. Starr and now the 
Republican nominee for lieutenant governor of Texa .. s, described. Mr. · 
Starr as a "yery straight arrow" who demands clear evidence before 
takirtg any action~ 

I 

He noted that Mr. Starr has no' criminal experience and has 
!never servedas a prosecutor' but he .'said the former solic'.itor 
general knows a lot about conflict of interest and is "perfectly· 
capable of being that certain someone who knows·. when someone is 
gracefully ducking.". 

* Major Garrett contributed to this report . 

. ****BOX 

KENNETH WINSTON STARR' 

BORN: Vernon, Tex.as, July 21, 1946 .. Lives iri McLean . 

. WIFE: Alic~' Jean MeQdell 

.CHIL[)REN: Randall Postley, Carolyn Marie and,Cynthia'.An!le 
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master's frotn BroV:Jh. Uniyersity; Ii:1v,r ci,egr~e ·from. Duke Univers'if;y 

. ·. . - . . 

,CAREER HIGHLIGHTS: Law clerk to U.S. Chief Jus'tice Warren .. E. 
13urger, J975-.77; associate. and partner> Gibson, Dunn & <;;rutcher, · · 
1977-81; ·. coupselor tothe attorney general, 1981-83; judge, U.$. 
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NEWS· 

CLOSE-UP 

DID PRESIDENT .ORDER ATTACK ON INVESTIGATOR?. 
.·. PETER BAKE:;R 

WASHINGTON POST . 
. ' ,. . ' . 

\ 

ATTORNEY GENERAL Janet Reno has continued to assign independent 
counsel Kenneth Starr new matters to investigate and has the power 
to fire him:. But now Starr'. s integrity is being attacked, and. the 
administration says it won't interfere: 

·· WASHINGTON·. -- Clf'nton strategist James Caryille has launched a ... 

.•. lie. c.··a. m.pa1 .. · ... g .. n .to ... disc.r.edit·.·.· K.e. n.· .n. e.thSt· ... a. r .. r ... ". ·.·t ... ·.··h·· .. · .. ~· ... ·1·· .. n· .. d·e· pe·n···.·d······ .. ·e· .. •n·· t .. ·· ~c9·u··.pse.l p rsuing the man Carville helped· put in. the White. House. But · .. 
Carville's not doing so on the orders of the president. Really~ 

. . 

Nor is<President Cl in torr .secretly encourag·ing him. Really. And 
.the p:resiq.ent .couldn't stop Carville even if he·· trieC:L Really. 

. . . ' 

That, at le<~st, is the offic;ialWhi te Hoµse line., implausible as. 
it seems. to doubters whose busines.s cards don't list. 16'00 · 
Pienri.syl vania Ave. as an off ice. addi'ess .. 

White House officials.don't seem all that unhappy about 
Carville is. plans to set up a grass-roots, anti-Stair organization; 
Clinton made perfectly clear yesterday he has ,rio inte.ntion of · .. · .· < 

calling off •. his political consultant; when as.ked if he wo1Jld talk to 
Carville about it, .he answered flatly, "NO.,; · 

Tha,t and other. public remarks by top aides· in recent days have 
been takeh as tacit approval of the Carville ·counterattack, which . 
will include campaign~style newspaper adv,ertisements, ·.fund:....raising 
app.eals anc:i opposition research'. · · · · 

But Carville was vague on organizational details . 

• Sl1ch an ''all-out" assault is unprecedented in the history of 
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- .epenclent' counsels, -according' to . speciall.Sts in the field. s·pecial 
prosecutors 'have been fired (Archibald coxduririg Watergate) and 
come under ~itherihg partisan fire (Law~enc~ Walsh during 
Iran-contra), but they have never endured an organized 
publ.ic-relations attack of the likes .that Carv,ille describes. 

A variety of Republican leaders, legal scholars and even s.ome 
DemO'crats have denounced -Carville' s effort as everything. from · 
improper to bad political strategy. 

'1n6endiatj device' 

"Thi~" is a very, very incendiary device~. and it m(ly have· 
incendiary consequences as yet_ unseen, 11 said Joseph diGenova, a 
former GOP federal pr,osecutor who also has served as an independent 

:counsel. DiGenova said it appeared to be an attempt to sh13pe public 
perceptions to influence potential jurors~ ,;That would be the O.J. 
Simpson~ing; of- Whitewater. 11 

. . . . 

Ronald Rotunda, a -lJnive'rsit-y of Illinois law profess'or;who 
an assistant counsel for·oe1nocrats on the Senate Watergate 
Coffimi tteE{~ said' attacks on· Star;-' s ·integrity are_ belied by the fact 

• t_ .. - _c __ -__ 1 __ -i ___ ._r:_·_t-o __ n __ '- _· __ s· ____ own __ -_ -a- t_- __ t_o--r-n __ ey_· ge-ne __ :_·-_a_ h __ J ____ a ___ ._n_ et-_-_ -_-_R_e_- n __ o __ ' __ h.a_s---- co ___ n_t ____ -_inu _____ e_._-___ d __ --t_-___ o __ -_ _ ign him: new matters to investigate and has the power to fire __ 
- ·Starr if (le .had acted uhethical.ly. ''This is basically a. b1ata0tly. 

political attack on Starr that is inconsistent within the - .-
administration itself," Rotunda said. 

The notion that the White. House is uni0voived, h~'add~d, bore 
little credibility: ''It looks to me that C~rville' s got hi_s marching 
orders -and is carrying them Out." 

Car~ille sees clear message 

Carvilledenied·that yesterday, saying he has not ~ppken to 
Clinton .about hispla11s, _nor sought permissi9[1 f.rom .the White House .. 
But. he,ci.lso )3eemed c::;onfident he was not deviating fr()m the __ .. _-- __ -- _____ -_ 
president's bwn_thoughts,·pointing to a PB.S interview last :fall-wh~n 
Clinton said it was "obvious" Starr was out•:to get him. '.'He's · 

· spoken, it seems to me, pretty "cl.early and unambiguously," Carville 
said of Clinton. --

Even so,_ White I-louse pre$S $ecretary Mi_c:;hael Mccurry .on Monda.}',: . 
went so (ar as• to suggest that Clinton had _no power ov~r Carvill¢', · 
who managed hi~:: 1992 campaign _and has remained' close to the ·· · · 
president§~ 

.umentsagainst Start 
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Carville's case against Starr is that the former 
Reagan solicitor. gE;neral is a partis9rr "right-wing" Republican with 
an ax to grind, . and should be fired. In particular, Carville has. ' 
cited Starr's legalrepresentation of tobacco interests and.his 
recent spE;eCh at a law school founded by Christian Coalition leader 
Pat Robertson. · · · · 

Criticism of his plahs, Carville added, is only likely to 
energize him. "It's olrny to attack the president but it's riot okay 
to dE;:fend the president?" he said heatedly. "I'm not playing by 

. those . rules! II 
\ 

\ 

Carville pteviol1slysaid he wanted to go after Starr the day he 
was apppinted but was tal~ed: out o.f it by the .. White House. Asked 
about ·that yesterday, he. identified George Stephanopoulos and Mark 
Gearan as the Clinton aides who dissuaded him, adding that they 
feared that theric-White House counsel Lloyd Cutl,er would '.resigni if 
CarVille iollowed ihrough. ·. · · ·· · · 

. . '• '· . 

"The difference between last time and this time," Carvllle said,· 
is. that thisc time "T didn't ask anyone. ,'1 

"./_,_ .,:;._ .._ ~ -~-- --:- --- ~ - - - ....... _ - ~ -.- ~ - -'---~-- - ~ .....;,_ '"".""" ~ - --- ~'~ - __ _. - - ..:.. ~ ~ ~-~-- . .,:_ ...:.--,- --_--:....,.. ~·- - - . ....;. -;- -· 
. ' 

· .rr' s investigation 

Fis independent counsel, Kenneth'starr is investigating: 
• -' • : ·, • , ' ,' - ' • • • ;, I• • ·• • ' 

Wh.i tewater: Th~ failed iand_:_development project in which . Bill. 
Clinton, theri ·governor of Arkansas, and Hillary Rodham ·.Clint On·· 
invested~ · · 

.·Vince Foster: The .. apparent suicide in 1993. of the Whit~ House 
deputy'counsel. 

FBI files: The White House perso~nel security chief's impr9per 
col1ection of almost 900 FBI files,.. including. those of Republicans 
no longer working. for the White House.•. · .. , '• ,.,···\- ··.- ' 

Trave]_-,officE! firings: ~993 dismissal Wh.ite.House trave.l office 
sta:ff in what Republicans suspect was an effort to give ]obs to 
Cllft~:m friends fro111 Arkansas. 

•, 
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Relating to the censure of William Jefferson Clinton; 

IN THE .SENATE OF~.THE UNITED STATES 

. FEBRU.A!iY 12, 1999 

Mrs. FEINSTEIN (for herself, Mr. BENNETT, Mr. Mol'mirAN, Mr. CHAFEE, · 
Mr. KOHL, Mr. JEFFORDS, Mr .. LIEBERMAN,. Mr, ·SMITH .of.Oregori,J\fr, · 
DASCHLE, Ms. SNOwE, Mr. REID, Mr. (foRTON, ·Mr. BRYA]\<; Mr. 
McCONNELL, Mr.. CLELAND, Mr, DOMENIC!, Mr, TOR:RICELLJ, Mt~ 
CAMPBELL, Mr. WYDEN, Mrs. LINCOLN,. Mr; KERRY, Mr. KEREEY,Mr. 
_SCHUMER, Mr. DURBIN, M:rs.MURRAY; Mr: WELLSTONE, Mr.BR$iUX:,. 
Ms. MIKULSKI, Mr. DoRGA,N, Mr. Rwcus, .Mr. REED, Ms. LANDRI.Eu, 
Mr .. KENNEDY, Mr. LEVIN, Mr. ROCKEFELLER, Mr. ROBB, Mr. INOUYE, 
and l\ir. AKAKA) submitted the following resolution; which :was. referred· 
to the Committee. on Rules and Administration . . . 

RESOLUTION 
' . ' .' ' ;-.. ' - ' ' . . ' - ~- ' ..... : . ' ' .. _ _''. ·' " ' 

. . . 

Relating. to th~ censure ·of \Villtarn Jefferson Clintqn .. 
. . 

·.Whereas William··. Jefferson ·Clinton, Presiclent of the United.· 

States, epgaged in an inappropriate relationship with ~ 

subordinate : employee in the. White 

· shameful, reckless and irnlefensible; 

·Whereas William Jefferson Clinton,· President of the United, . ' . . _, ·_ - . - - ' '' . ' ' . . .-· .. ·" . 

States, deliberately misled and .deceived the American 

· people7 and people.in all branches.ofthe United ·states. 

· Governme11t; 



• 

• 

2. 

Whereas William Jefferson Clinton, President of the United 
. ' 

States, gave false or misleading 'testimony and Jiis actio11s 

have had the effect of impeding discovery of evidence in 

judicial proceedings; 

· Whereas William Jefferson Clinton's conduct in this matter 

is unacceptable for a President 6f the United States, does/ .. 

demean the Office of the President as well as the Presi­

dent himself, and creates disrespect for the laws 0£ the 

land; 

Whereas William Jefferson Clinton fully deserves censure for 

engaging in such behavior; 

Whereas future generations of Americans must know that 

such behavior is not only u~a,cceptable but also bears 

grave consequ~nces, .including · 1oss of integrity, trust and 

respect; 
. ' ' 

Whereas William Jefferson Clinton remains subject to crimi-

nal actions in a court of law like any other citizen; 
i ' ' 

Whereas William Jefferson Clinton's conduct in this matter · 

has brought shame and dishonor .to himself and to the 

Office of the President; and 

Whereas William Jefferson Clint~I1 through his conduGt in 

this matter has violated the trust of the American peoplk · · · .. 

Now; therefore, be it 

· 1 Resolved, That-

2 (1) the Unjted States Senate does hereby cen- · 

3 sure William Jefferson Clinton, President of. the 

4 United States, and does condemn his wrongfuLcon-

5 duct in the strongest terms; 

SRES 44 IS 
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1 (2) the United States Senate recognizes the his-

· i, toric gravity of this bipartisan ,resolution, and trusts ' 

3 and urgesthat future congresses will recognize the' 

4 importance ofallowin~ this bipartisan statem~nt of · 

5 censure and condemnation to. remain intact for alL 

6 time; and 

7 · , (3) the Senate now move on to 
- . ; _,. ··<·:-. : ' ' '' - '' '' ' 

. . ' . ' . -

8 of significance to our people, to ·reconcile ·differences 

9 . between and within the bpmches of government, arid 

10 to work together-·. avross party lines-·· .. ·for .. th~ ben~fit · 
-, ',. '.- - •'' .. :,.·,,«,':' .. •' .__ ,, 

11 Of the American people .. · 

0 

. ,_- . ' 

SRE$ 44'IS 
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United States District Court, 
· E.D. Arkansas, · 
W estem Division: 

Paula Corbin JONES, Plaintiff, 
. v. 

William Jefferson CLINTON and Danny Ferguson, . 
· l)efendants. · 

No. LR-C-94-290. 

July 29, 1999. 

After Umted States President was· held in civil 
·contempt for failure to obey discovery orders in civil ·. 
lawsuit brought against him; . 36 · F.Supp.2d 1118, 
parties submitlted evidence of expenses and fees ·. 
incurn~d.by• plaintiffs counsel. The District Court, 
Susan Webber Wright, ChiefJudge, held that: (1) 
President would be required to pay expenses incurred·· 
by federal judge to attend tainted deposition, and (2) 
plaintiffs counsel were entitled to fees and expenses 
.in iimount of$79,999 and$9,485, respectively. 

So ordered. 

West Headnotes 

l!lFederafCiYil Procedure ~l539 
170Ak1539· . . 

As a sanction against United States President who 
was held in civil contempt for failtire to obey 
discovery orders in civil lawsuit brought against him, 
President would be required to pay federiil judge's 

; . expenses for attending tainted deposition at 
President's request. 

ID Federal Civil Procedure ~1269.1 
fl0Akl269.l . 

lh proceedings . to determine attorney fees and 
expense.s · ·that· would .. be imposed against ·United 
States President who was held in civil contempt for 
failure .to obey discovery. orders· in c.ivil lawsuit 
brought against him, plaintiffs counsel were. not. 

· entitled to conduct limited discovery of President's 
attorney fees and expenses; there was no need to 
conduct discoveryofPresiderit's fees and expenses to 

·Pagel 

determine whether. fees and expenses claim~d by 
plaintiff's . counsel·· wen~ incurred a.s a result of 
sanctioned conduct, andresohring issue of President's 
c9ntemptexpeditiously and without he~rings was in 
the public interest · · 

ill Contempt ~70 
93k70 

ill Coutei;npt~74. 
.93k74 

. r . 

A co~rcive contempt sanction, such as a fine, is 
designed to force the offending party to coinply with 
a. court's order, whereas a . compensatory .. · siinction is 
designed to compensate the .non~offending Partyfor 
the damage they incur as a result of.the .offending. 
party's. contempt. 

HI c<mtempt <£=:? 49 
93k49 

, Court may make. a,n adjudication, of contempt and 
impose a contempt sanction even. art.er the action in 
which the contempt"arose has been tefminated. · . 

ill Federal Civil Procedure €::=>121s 
170Ak1278 

Discovery sanctions may be.awardedagaillsi a party 
after entry of summary judgmen,t and .dismissal of a 
case. _Fed:Rules Civ ,Proc.Rules 3·7, 56, 28U.S.C.A 

Ifil Contempt <£=?74 
93k74 

' ' 

Sanctions for compensatory cop.tempt are, not . 
imposed to punish the contemnor, but must be based 
upon evidenceofactual)oss. · · . 

I11Federal Civil l'rocedure~1278 
170Ak1278 ' ' ' 

. ' .. 

· As a ·civil•· contempt.· sanction. ag~inst United States 
Pr~sidentwho·failed to·obeydiscovery orders in civil 
lawsuit brought against him, plaintiffs colinsel were 

1 
entitledtoattomey.fees iindexpenses of$79,999 and· 

· $9,485, respeetively, rather than requested amounts 
of.$437,825 and $58,533; pl<1mtiffs counsel were.·· 
e.ntitled to recover only tlie fees and expenses that 
plaintiff incurred as a result of President's willful 

.·failure to obey court's discovery orders .. 
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*720 Donovan Campbell, Jr., Rader,. Campbell, 
Fisher & Pyke, Dallas, TX, Gregory S. Kitterman, 
Little Rock,AR, for plaintiff. 

Steven · H .. Aden, John W. Whitehead, The 
Rutherford Iristitute, Charlottesville, VA, Daniel A 
Gecker, Steven Scott Biss, Maloney, Huennekens, 
Parks, · ·Gecker, ·Parsons, Richmond, VA, Robert 
Batton, Jacksonville, AR, Bill W. Bristow, Seay & 
Bristow; Jonesboro, AR, Stephen C. Engstrom 
Wilson, Engstrom, Corum & Coulter, Little Rock, 
AR, Kathlyn Graves, Wright, Lindsey & Jennings, 

·Little Rock, AR, Robert S. Bennett, Skadden, Arps, 
Slate, Meaghen & Flom, Washington, .DC, for 
defendants. 

MEMORANDUM AND ORDER 

SUSAN WEBBER WRIGHT, Chief Judge. 

. On April 12, 1999, this Court entered a 
·· .. Memorandum Opinion and Order adjudging William 

Jefferson Clinton, President of the United States, to· 
be in civil contempt of court pursuant to Fed.R.Civ.P. 
37(b)(2) for his willful failure to obey certain 
discovery Orders. of this Court in a lawsuit brought 
against hirri by .Paula Corbin Jones. See Jones v. 
Clinton.· 36 F.Supp.2d 1118 (E.D.Ark.1999). The 
Court determined that ·the President violated this 

... Court's discovery Orders by giving false, misleading 
and .evasive answers that were designed to obstruct 
the judicial process, ·and that sanctions must be 

· imposed, not only to redress the misconduct of the 
President in thils case, but to deter others who might 
themselves consider emulating the President of the 
United :states by engaging in misconduct that 
:UUdermines the' integrity of the fudicial system ... See 
id. at 1127, 1131-32, 1134. The Court ordered the 

<President to pay plaintiff any reasonable expenses, 
including attorney's fees, caused by his willful failure 
to obey this Court's discovery Orders, and directed 

. plaintiffs former counsel to submit to this Court a . 
detailed statement of any expenses and attorney's fees 
incurred in connection .with the matter. Id at 1132, 
1134-35. The Court additionally ordered the 
Presi(ient to deposit into the registry of this Court the 
sum of$1,202:00, the total expenses incurred by this 
Court in travelmg to Washington; D.C. at the 
President's request to preside over his January .17, 
1998 deposition. Id.· --1ENll However, the Court 
stayed enforcement of its Order for thirty days to give 
the President. an opportunity to file a notice of appeal 

·. 'or to request a hearing in which to demonstrate why 
lie is not in civil contempt of court; why sanctions 
should not be imposed, or why the Court is otherwise 

Pagi2 

. ' . 
·in error in proceeding in the manner in '>Vhichithas. 
Id. at 1134-35. The Court stated that should, the 
President fail to file a notice of appeal or request a 
hearing within the time allowed; it would enter an 

. Order setting forth the time and manner.by which the 
President is to comply with the sanctions being 
iillposed. Id. The President subsequently notified this 
Cotirt that while he disputes allegations that he 
knowingly . and intentionally gave false testimony 
under oath, he will not request' a hearing or file a 
notice of appeal. Accordingly, theCourt addresses at 
this tinie the sanctions . to be imposed iii accordance 
with the April 12th Order. 

FN 1. In addition; .the Court referred the 
matter to the Arkansas Supn~me Court's 
Committee on Professional Conduct for 
review and any action it deems appropriate. 
Id . 

I. 

On May 7, 1999, this Court received in response fo 
its April 12th Order a statement of fees and expenses 
totaling $437,825.00 from the law firm 'of '.Rader, 
Campbell, *721 Fisher & · Pike . ("RCFP;') and a 
statement of fees and costs. totaling $58;533.03 from 
John W. Whitehead and' The Rutherford. Institute 

·(collectively, "TRI"). That.same day, tl;ie'President; 
through his attorney, Robert S. Bennett,. submitted a . 
letter.to this Court stating that he \\:"ould timely file a 
formal pleading' objecting to the' "eicessive" amount 
of the claim for fees and, expenses by . plaintiffs 
attonieys--characterizing the cfaim \l,s '1urireas0nabl~ 
and inconsistent with, the C01n:t's ' Oi:der >.and 
governing law"--butthat he did not/othe~i.se intend· 
to. reqllest a he~g ~rj:'ile a .·notice of' ~J>p~ar with 
respect to the April 12th Order. See May 7, 1999 
Letter.' . ·' ' 

On May 21, 1999, the President filed his formal 
response to the statements of fees and expenses 
submitted by plaintiffs attorneys. In his response, 
the President states, that due to the public i11terest in 
providing an expeditious resolution to this matter, 
and due to the urgenLquties of his offic:e; he 
recognizes that it is in the best interests of the cmintj. · 
to forego his right to a hearing under the Order. 
[FN2] Resp. of Pres. at 1. The President further 
states that ,while he' does' not concur with the findings 
of this Court, he will pay the $1,202.00 levied by this 

· Court for its expenses in attending his famiary 17th 
deposition at his request, and will pay the reasonable 

· costs incurred by plaintiff as a result of those· actions 
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. thatthis C~mrt fotind to be at odds wtth its discovery 
Orders--his answer to Interrogatory No. 10, 
submitted on December 23, 1997, and certain limited 

. portions of his January 17th deposition testimony,. 
insofar as either pertained to . his relationship with 
Monica Lewinsky. Id. at 1-2.. As in his May 7th . 
letter,· however, the President contends that the .fees 
and expenses requested by RCFP., and TRI are 
unreasonable in that for the most part· they bear no 
r~lationship to the acti.ons that gave rise to the April 
12th Order, are "demons):rably overn,aching," and, 
with the exception of certain fees and expen8esin the 
range of$l2,300.00 to $33,700.00, shollld thus be 
denied. Id. at 2-3. . . 

FN2. .The Court expressed these same 
concerns in its ApriU2th Order. See Jones 
v. Clinton, % F.Supp.2d at 1132~34. 

RCFP and TRI each filed a reply to the President's 
.response. RCFP asserts that the ~ork inc\uded in. 
th~ir statement .of fees and expenses is airectly 
related to the President's. misconduct and that the 

.· Presid~nt's.dishonesty caused their work, both before · 
anci after the specific instances of his misconduc.t 
referenced µi this Court's April 12th ,Order, :to be 
.rendered useless. Reply of .RCFP at 2-3. TRI; in 
tum, asserts .. that . the sanetions. proposed by the 
President, "if adopted by this Court, would do 
precious little: to 'redress the misconduct of the 
·President _ill.this case,' '' and would not only· fail to 
deter others who might consider emulating· the . 
President's misconduct, "but would actually serve to 
create an unintended incentive for such conduct by 

' imposing de minimus · coruiequences on conduct that, · · 
in the words of [this) Court, has· 'undermined the 
.integrity of thejudi9ial system' itself;" Reply of TRI. 
atJ-2(quoting Apn°l 12th Order), . · 

. . 

ill The CoUJ"1: has carefully considered the pleadings 
~ub.mitted in response to this Court's April 12th Order · 
(doc:#'.s48§-497}and,\Vithout objection,.will require· 
that the President pay ,the $1,202.00 levied by.this 
CourtJorits .expenses in attending his January. 17th 
deposition at his request and will require that the 
President pay the reasonable fees and ~xpenses 
•incurred by pllaintiff as a result of those actions that 
this Court found t6 be at odds · with its discovery 
Orders. , The Court finds, however, that the cla:irns · · 

···for· fees and expenses·included.in RCFP's and TRI's .. · 
statements are excessive and must be reduced. 

,A 

ill A~ a preliminary matter, the Court addiesses a 
motion filed by RCFP and *722 joined. by TRI to 
condutt limited discovery of the Pres.ideilfs attorneys' 
fees and expenses. RCFP seeks . to deterIIline the 
amomit of time expended by the 1a:wyerswho 
n;presented the President in connection, with hls. 
contemptible conduct, the hourly ·rates charged for · · 
that work, and the nature and amoimt of-the. expenses 
incurted i~ connection with that work. Mot. of 
.RCFP ai 1. RCFP states that this discovery is. 

. necessary in light of the . position t*en 'by> Mr. 
Bennett in his May 7th letter to this Court. Id. · 

The Court denies · RCFP's motion. The President 
does not contestRCFP's and TRI1s billingrate or the · · 
amo~t of time spent on any giyen task, but ~imply 
opposes their statements insofilr as he claims the fees . 
and expenses included therein were not incurred as a 
result of the conduct sanctioned by this Court, or 
becausetheir statements •. are too vague foassess any 
possible link betWeen the claimed 'costs. and the 
sanctioned conduct. Resp. ()f Pres. at 2~3. 1 'There is 
no need to conduct discovery of the President's 
attorneys' fees ancl e)(penses ill order forthis Couftto 
detennine whether the fees and expenses claimed by 
RCEP and TRI were in. fact.incurred as a result of the 
conductsanctioned bythis.Coilrt. [FN3J . . 

'FN3. · RCFP states that discovery . of the 
President's attofJ1eys' fees and expenses will 
make clear the appropriate magnitude of th~ 
fees which should be award~d pursuant to . 
this Court's April 12th Or~er. · R~ply of 
RCFP.at14 .... They state that the President's. 

· eX:penditure of fees may ~ell be the best 
· evidence of his 9wn. ~aluation of the. case, 

and. that a sanction amounting to. a inere ten . 
percentofthat value is not outpfproportion, 
Id. The Cotirt ·is not; . however; concerned 

·with the amount offees<expendedby the 
President's attorneys in ·defending their 
client, but is only concerned . with the 
amount of reasonable '..foes and expenses 
incurred by plaintiffs former counseTh as a 
result of the President's willful failure to 
obey this Court's discovery Orders ··~~ 
described .in the April 12th Ordk. The 
Court will not base any such sanction ona 
percentage of the :President's attorney's fees 
arid expenses. · · · · 

Moreover, this. Co~t has deterhiin~d that resolving 
the issue of the President's cont~mpt expeditiously 
and·withqut·hearings ·is ip.jhe ·public interest, see 
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Jones v. Clinton. 36 F.Supp.2d at 1127; 1133, and 
'· granting RCFP's motion for additional discovery 

would only delay its resolution: Indeed, it was in the 
interests .. of bringing this matter. to a speedy closure. 
that this Court addressed in its April 12th Order only 

. th.o.s.e narrow aspects of the President's contemptllous 
conduct with which there was no factual dispute and 
which were fully apparent from the record. See id. at 

· 1127,. 1132-33:.:. The Court fully recognized that the 
President and other individuals within the jurisdiction 
of this Court might have engaged in additional 
misconduct ·.warranting the imposition .cif sanctions,_ 
including violations of the Court's Confidentiality 
Order on Consent ofallParties. See id. at 1127 n. 
14; 1132-33. , Ascertaining whether the President or 
other individua.ls violated the Confidentiality Order 
or engaged in other sailctionable misconduct, 

' however, would require hearings and the taking of. 
evidence. See id. The President's misconduct as set 
forth in the April 12th Order, by contrast, is fully 

' apparent from the record and can be summarily 
addressed with.out cm;ivening evidentiary hearings, 
Were additional disco~ery on the part of RCFP and 
TRI allowed, the Court, in fairness, would allow the 
Presidentto conduct discovery ofRCFP and 'fRI as 
well. The history of this case ~uggests . that such 

· additional discovery, rather than being limited, would· 
be "contentious and time-.consuming;" See id. at 

· 1121. . . Given that prospect, the Court would be 
.. inclined to e:xpand ' the proceedings to address 
possible misc011duct beyond that addressed in the . 

· April 12th Order,. incJuding any possible misconduct 
on the partofRCfP and/or TRI. 

. the Court finds; however, that additional discovery 
and expansion. of the proceedings is .11ot necessary at 

. · .. · this time as. the iecor~ 'is sufficiently developed for 
· · this · Court to determine whether · the fees and 

expenses clail'ned by RCFP · and TRI ·.were *723 
in~urred as a result· of the conduct sanctioned by this 
Court: ..•. . That being so, and in the interests ofbririgiil.g 
this matter. to a speedy closure, the Court will .deny 
RCFP's motion to conduct limited discovery. 

B. 
1. 

[3][4][5J the Court rtow turns to the central issu~ at 
hand: . determining whether the. fees and expenses 
included· in the statements of RCFP and TRI are 
.within the scope of this Court's -April 12th Order. · 
. There are two kinds of civil contempt sanctions a 
court can.impose: . ¢oercive and compensatory. Klett 
v. Pim, 965 F.2d587, 590 (8th Cir.1992) (citations 
omitted). A coercive sanction, such as a fine, is 

' designed to force the offending party to comply with 

. ' ' '. 

a .court's order, whereas a compens~iory';sa*tion 1s 
designed to ·compensate the Jion~offending, party for . 
the damage they incur as a result of the offending 
party's contempt. Id. See also Hartman v:Lyng, 884 
F:2d 1103, 1106 (8th CirJ989) (a coUrt's civil 

-··contempt power serves. two purposes: .. to effectuate 
compliance With a court's order or prodes~, .and to 
compensate individuals . from hfilill incl#Ted. bf . 
noncompliance); Thompsonv. Cleland, 782 F.2d 
719,721 (7th Cir.1986) °{" '[j]udicialsanctionsin.dvil 
contempt proceedings may, in a proper .case; be 
employed for either or. both oftwo purposes: to 
coerce the defendant into compliance \Vith the court's 
order; and to compensate the complain~rit for losses 
sustained' ") {quoting United States v. United Mine 
Workers. 330 U.S .. 258, 303c04, 67. s:ct. 677, 91 
L.Ed. 884 (1947)); In re Kave, 760F.2d343,351 
(1st Cid 9 85) ( civiJ contempt sanctions can indude a 
conditional fine to induce the purging of 

·. contemptuous ·conduct and ·''a compensatory fine to 
make whole the aggrieyed .Party for datnages caused 
by the contemnor's. c;onduct") (emphasis in original). 
The matter of the President's contempt involves . 

' compensatory rather than coercive sanc,tions as the 
CoUrt is not ·seeking to coerce· the Preside11t into 
compliance With· any .pending ·Court; order--the 

· underlying action having beep 4ist11i.ssed '[FN4]--and 
. sanctions are being imposed, notofily tb deter others ·. 
whp might .· consider ,emulating' the .President's 

. misconduct, but to c~mpensate )the pia.intiff by . . ·· 
requiring that the President pa.y her any• r,ea.sonable ·· 
fees and. expense~ caused by his willfulJailure. to 
obey this Court'~ discovery Ord{!rs: Seg Jones v . 

. Clinton, 36 F.Supp.2d at l13 I~32,.l'134~3s~, See pl~o 
' ' ' . .. . . '. ·· .. ' ' '. . .. ', '. ·.· ' \ ' . ' ' '' .... 
Lyng, 884 F.2d at 1106 (a compe9satpry sancti?n' 
"serves to make reputation 'to tlie/injured parey, 

· restorin& that party to.thepo~itionit woµJdhave .held.· 
had the · court's order been. obeYe4") (citatio9 • 
omitted). . . Accordingly,. this Court must: deterpine 

'.the sum. total· of reasmmble f~es and 1ex;pe,nses tha.t 
plaintiff incurred as a result ·o{the President's .\villfu} 
r: ... ailll!e to. obey this Court's discov;ery i<:Jrders. · [FN5l · 

' ' • •,', <• ' ' ·' 

FN4. As the Courtnoted/inits April 12th. 
:order, !'.[a] Court maY pla.1ce ana.djµr:lication 
of co:ntempt and impose' a· contei.np-tsa~ction 

. even after the a,ction'fo whiclr the .contempt 
arose has been tenhinated." Jones v. 
Cfrnto~. 36 F.Supp.2d ~tll25n:12 (quoting 
Cooter & Gellv. Hartmarx Corp,., 496 U.S .. 
384, 396, 1 lO S.Ct. 2447( UOLEd.2d359 . 
(1990)). In this regard, and contrary to the 
assertions of certain: · . COlll1lleritators, 
discovery sanctions under Fed.R.Civ:P. 37 .·· 
may be awa~ded against a patty after entry 
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of summary judgment and dismissal of a 
case pursuant to Fed.R.Civ.P. 56. See 
Heinrichs v. Marshall and Stevens Inc., 921 
F.2d4l8, 420-21(2nd Cir.1990) .. Indeed, 
"[g)iven the Supreme Court's approval of 
post~judgment sanctions under RuJe 11, and 
the support in the circuits for the practice 

. under Rule 37, the question of post-
. judgment . sanctions under Rule 3 7 is 

virtually moot." Stephe11 R. Bough, 
Spitting in a Judge's Face: The 8th Circuit's 
Treatment of Rule 37 Dismissal and Default 
Discovery Sanctions. 43 S.D.L.Rev. 36, 43 
(1998) (footnote omitted). 

··· , FNS. The President argues that TRI's 
statement should be rejected in its entirety as 
TRI's role in this litigation was to raise 
·funds and coordinate public relations for 
plaintiff, TRI did not enter an appearance 
until the appeal of this Court's dismissal of , 
the case (although TRI was shown as "of 
counsel" on plaintiffs pleadings), TRI's 
statement \Vas untimely, and the information 
contained in TRI's statement is "extrem~ly 
vague." Resp. of Pres. at 8~9. Although 
the Court will not reject TRI's statement, the 

· Courtwill consider any vagueness ofXRI's 
statement; as it will with RCFP's statement, 
in determining the reasonable fees.· arid . 
expenses that plaintiff incurred as a result of 
the· President's misconduct.· 

*7242. 

This Court · found · that the President's · sworn 
·statements concerning whether he and Ms.· Lewinsky 
had ever been· alone together and whether he had ever 
engaged in · sexual relations with Ms. Lewinsky-- · 

· specifically, his answer to Interrogatory No. 10, 
submitted on December 23, 1997, and certain limited 

· portions of his January 17th deposition testimony-­
were in violation of this Court's discovery Orders 

· niling that . plaintiff was entitled to information 
regarding anyindividuals with whom the President · 
had sexual relations or proposed or sought to have 
sexual relations and who were dUring 'the relevant 
time frame state or federal employees. See Jones v. 
Clinton. 36.F.Sup_p.2d at 1127. Notwithstanding the 
narrow and specific nature of the misconduct 
referenced in .the April 12th Order, RC.FP and TRI 
include in their respective statements claims for fees 
and expenses which clearly cannot be said to have . 
been caused by the misconduct upon which this 

Page5 

Court's April 12th Order is based~ .': <Tuese include 
fees and expenses . associated with various Court 
proceedings .and coriferences;,_, fees 'and expenses 
associated with the investigation by the Office ofthe 

. IndependentCounsel ("OIC") of the Lewinsky matter. 
and OIC's irivolvement inJhis civil case; fees and 
expenses associated with this Colirt's. evidentiary · 
ruling excluding the Lewinsky evidence from trial · 
and plaintiffs mandamus petition seeking to reyerse 
that ruling; fees and expenses associated with ' 
various press conferences, researching and reviewing 
media. reports, and· reviewing correspondence;. and 

. fees · and expenses . ·associated with examining· the 
Stal'f Report, 

·- . . . 
' '' 

Both RCFP and TRI appear tojustify the breadth of · 
' the foes and expe11ses included in thefr statement.s by 
arguing, at least in part, that sanctions may be 
imposed to punish the · President's misconduct. . 
RCFP argues, for. example, that the President's wi:llfill 
fallure to follow this Court's discovery Orders "made. 
a mockery" of botli his deposition and all of the 
proceedings 'and orders leading 'up to the' deposition, 
and that.he sQ,ould therefore be made to pay for all of 
the wo.rk done and expenses incurred in .th~ course of 
.events ieading up to his deposition and, in particular, 

· all efforts . to discover facts .concerning Monica . 
Lewinsky. Reply of RCfP, at 2~4. Similarly, TRI 
asserts that the·. cont~mptuous conduct of the 
President was a "substantial factor'' .in each of the 
events for which costs and/or attom6y•s fees. are 
being sought, and, as previ1:msly. noted, .. ca11tjcms this 
Court against imposing de minimis . c;onsequences ·on 
conduct that. undermined the integrity of the judicial·· 
system. Reply of TRI at 2-'3. · ' 

. . . . ' 

IQ} The Court rejects. RCFP;s an,d TRI's apparent 
understanding of the basis upon which compensatory 
sanctions may be imposed. · Regardless' of whether 

· the President's failure to follow this Courfrdiscovery 
Orders "made a mockery" of the proceedings breven · 
was a "substantial factor"jn the events for which fees . 
and e~pense~ are being sought, ~anctions . for 
compensatory contempt ·are· not imposed to .. punish: 

.. the conternno:r, see Lyng, 884 F.2d at 1106, but must 
be based upon evidence ofactual16ss. ·Law v. NCAA. 
B4 F.3d 1438, 1443 (10th CirA998). See also 
Burke v. Guiney, 700 F.2d 767, 770 (lsfCir~1983) (a 
compensatory fine. for .• civil contempt. reqµires . proof . · 
of damages). ·. Avoiding imposition Of compensatory .. 
sanctions that may be c:haracterized as'" de m~nimus .n 

simply is not a consideration in determiniJ1g whether 
• · actual loss has. been shciwn. · · · , . 

The Court also rejects RCFP'sargument that because . 
this Court properly could· have· imposed the sanction 
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·of entering judgment ·against the President on the 
. '*72~basis.ofhis contempt of court, [FN6J plainti~fs 

counsel would have been justified . in seeking 
compensation 'for ,all of their . labor. and 
reimbursement for 'an of the' expenses incurred 
following the President's . false . answer tO 
Interrogatory No. IO, sl.lbmitted on December 23,. 
1997. See Reply of RCFP at J2-H. Specifically, ·· 
RCF'P. argues thatupon ,!µe servjce .·of the President's 
false response to plaintiff's interrogatories, he. had a 
continuing obligation as, an. officer of the Court and a 
party subject to the Court's discovery orders, to ,. · 

di~close the falsity of his response, and that judgment 
i:;ould have been entered against,the President upon · 
~uch disclosure. Id. Such a judgment, argues RCFP, 
co:uld have.· been entered against the President upon 
his <l:lisclosuie of the falsity of his response and woulci 
have obviated the need for any further legal ser-vices 

, to be rendered or expenses incurred by plaintiffs 
counseL · Id. RCFP's argument, however, overlooks 

, the l'robability thatany daII1agesawarded to plaintiff 
'as a result of a judgment entered against the President 
for his ciyilcontempt would not have been based on 
any. fees a~d, expenses incurred by her counsel as a 
result of .the conduct de~cribed in this Court's April 
12th Order, hut would have been damages that 
plaintiff hers~lf could prove at a subseqiient he~ririg, 
i.e., damages for alleged deprivation of her 
coD.stitutio:qal rights .. and privileges, damages for 
alleged conspiracy to deprive · her of her equal · · 
protection •and privileges of the laws, and damages . 
for alleged intentional infliction of emotiOnaldistress · 
(Colll1ts I-Ill of plaintiffs amended complaint). 
Even in· the lll11ikely event . that the • Court would · 

'forego such a hearing on damages, the amount of the . 
judgment would be no greater · than the specific , 
•amount . stated in plaintiffs · amended complaint, 
, whiCh is $525,000. [FN7] Because the parties have 

already . settl.ed this · case for $850,000,. it is. 
· ~pptopriate to limit fees and expenses to those 

im~urred as a resultof the misconduct upon which .the 
Court's Apiil. 12th'Order is based and not.engage in 

. speculation concerning what the Court might have 
.ordered had its grant of summary judgment to . 
defel1daJits been reversed on appeal and the case 
remanded. 

. . ·. . . . 

FN6. This . Court noted in its April 12th 
Order• that. the· Court would .have·. considered 
rendering a default judgment against the 
President.pursuant to Fed:R.Civ.P. 37(b)(2). 
had this Court's grant of sUnirllary judgrnent 
.to defepdants been reversed ·on. appeal and 
the case remanded., See Jones v. Clinton. 36 
F.Supp:2d at 1131. 

} 

FN7: Plaintiffs .. initial . complain~ sought 
.. $700,000. . .·. Following the ertrX of this 
Court's Memora11dum Opinion and Order 
granting in part and denymg fu part the 
President's ·motion for judgmel1t on the 
pleadings, seeJones v. Clinton. 974 •F.Supp. 
712 (E.D.Ark.1997),andfollbwing the.entry 

. of new counsel for plamtiff ill tliis case, 
plaintiff filed an ame.ndedcomplaint (with 
leave of this Court). in which she sought 
$525,000 I doc. #176). The Courtrecognizes 
that. plaintiffs amended • compJaiµt. seeks 
damages in an amount tol:ie deternrined by a 
jury and that the $525,000 figure represents 
the minimum sought by piaintiff for the 
conduct referen~ed in Counts I-Ill of the · 
amended complaint 

· 111 Th,ere is no need to burden today's Memor.andurn 
and Order with an exhaustive, entry-by-~ntry reyiew 
of the fees and expenses claimed by RCFP ·and TRI 
.in determining the .~uin total ofreasonable fees and 
expen~es that.plaintiff incurred as a n~sult of .th,e 
Preside11t's ·willful ;failure fo. obey this .. Col.lrt's 
discbvery 'Orders .. i The parties have addressed 

.·· · RCFP's ap,d · TRI's statements by· estaplishing general 
. categories of time. entries, arid .this Col.lrt will aqdress 
those statements in the same inanner, [FN8J · 

FN8. The Court. has enga~ed in a 
painstaking.· review· of ea¢h time entry and 

. claim for costs set forth in RCFP's and TRI's 
respective·· statem~rits · in · determining 
whether the fees . ind . expenses •. claimed 
tlierein were caµsecL by the discovery . 
·violations referericed il1 the. Court's April 
12th Order. AU claims for fees and · 
expenses n.ot · specifically . lllentiom~d in · 
today's Memorandum and Order have been 
caretully considered· by the Cotlrt ·and are 
hereby denied. · 

. . . ' . . 

. The .Cc:il.lrt will disall~w fe~~and .eipenses incurred 
priorto December 23, '*7261997. Workqol}e prior 
to that date a fortiori ·Was not caused by the 
President's discovery violations on December 
1997, !lJld)anuafy17,)998.,: 

b. 
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The Court will disallow fees. and expenses associated 
.\vith the hearing in Pine Bluff, Arkansas on Janu;fry 
U, 1998. This hearing was convened by the Court 
on its own initiative primarily to address the 
President's upcoming deposition. Monica 
Lewinsky's name was mentioned only briefly cluring 
the hearing . in response to this · Court's query 
regarding· witnesses plaintiff anticipated calling at 

. trial, and a wide variety of topics were addressed,. 
including the possibility of settlement. This hearing 

· did not result from the disc~very · violations 
referenced in the Court's April 12th Order. 

c. 

The Court will allow a portion of the fees and 
expenses associated with the President's January 17th 
. deposition. The President objects to such an award, 
arguing thathe would have been deposed regardless 
of any discovery violations and that plaintiff thus 
would have incurred fees and expenses associated 
with the deposition irrespective of any misconduct on 
his part. While that may be true, the President's 
failure to . follpw this Court's discovery Orders 
resulted in plaintiffs counsel devoting extra time, 
effort; and expense to certain topics thatlikely would 
have been unnecessary had he been truthful. Plaintiff . 

. therefore . incurred fees and expenses in connection 
with· the. President's deposition as a result of his 
discovery viola1tions. 

· The Court does find, however, that fees and . 
.. "expenses . should be limited.· to time spent . asklng • 

questions abput Ms. Lewinsky. I.n this regard, the. 
President · claims, and the Court agrees, that 
approximately 20% of the · President's deposition 
'concerned Ms. LewinskY. Plaintiffs counsel do not . 
contest this p1~rcentage, but merely argue that the 
President's falsehooqs infected the entire record with 

·.•• doubt and that plaintiff therefore is entitled to 
: reimbursement for all fees and expenses associated · 

with the deposition~.· As previously noted, however, 
compensatory sanctions must be. based on evidence 
of actual loss, see NCAA.· 134 F.3d at 1443, and the 
Court finds that plaintiffs counsel have established 
evidence of actUal ·loss, at most, with respect· to· no 
mqre than 20% of their claim for. fees and expenses 
associated with. the deposition.· [FN91 Accordingly, 
as so reduced, RCFP is entitled to $5,233.00 for fees 
and ·.expenses· associated with the President's 
deposition, and TRI is entitled to $3,136.58 for its. 
expenses. [FNlfil 

.FN9. RCFP, and TRI argue that the President 

( 
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· iS being required to teirnb1lrse. this .. Court the 
entire amount of costs ·incurred in attending 
his January 17.th deposition, not just 20%, 
and that plaintiff· likewise shm;ild be 
reimbursed for · all fees and expenses 
illcurred in connection with the deposition. · 

· The Court disagrees. The President was 
noticed for deposition prior to the actions 
which gave .rise to the April 12th. Order, arid 
plaintiffs counsel would have· incurred· fees 
a11d expenses · in co.nnection · witli the 
depositiol) regardless of any. misconduct on · 
the part of the President. This Court, on the 
other hand, wmM not have incurred any 
expenses in COlllleCtion with the deposition 
had the President not requested that the 
Court preside over the proceeding·s at which 
he ultimately disobeyed this Collrt's oral 
ruling that ·certain questions be answered . 
See Jones v. Clinton. 36 F.Supp.2d at 1127. 
Thus, the Court deemS its expenses incurred 
in collilection with . i:he President's 
misconduct at his deposition to be· the total 
expen.ses incurred by this Court in. traveling 
to Washington, D,C. at the President's 
request to preside overtheproceedings .. As 
for awarding plamtiff even 20%, . this 
apportionment, as correctly noted by tlie 
President, reflects an assumption highly 
favorable to plaintiff that all of the 
Lewinsky matter was violative of.· this' 
Court's discovery Orders. · 

. ' . . . . . 
FN10. The President. argu~s that plaintiffs 

· counsel has included fees tbr six attorneys t() 
attend hisdepositiOn, even·Jbough only one 

\ RCFP attorney que8tionedthe P.residerlt, a~d 
. that fees for such duplicative services should' 
he disallowed ... The Col:trt notes,. however,. 
that .the President himselfha.d five ~ttoriieys~ .. 
-includuig the White. House Cotlnsel--.in 
attendance at the deposition. Qiven the 
unique circumsfan9es of this case, this Court 
does. not find jt unreasonable that plaintiff 
had more than one. attorney in attendance.· · 

*727 d. 

The Court will disallow fees and expenses associated 
both .with plaintiffs motion for this Court 'to 

. reconsider ·.· its ruling excluding the . Lewinsky · 
evidence at tria:l and her subsequent petition for a writ 
of mandamus with the Court. of Appeals .for the•· 
Eighth Circuit seeking to overturn that ruling. [FNI 1] 
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The Court excluded the Lewinsky. evidence from 
trial, not in response to any misconduct on the part of 
the President,hut in response to a motionbyOIC for 
limited intervention and stay of discovery in this civil · 
case. See .Jones v. Clinton. 993 F.Supp. 1217 

. (E.D.Ark.1998} (Order denying motion to reconsider 
ruling excluding Lewinsky evidence from . trial). 
[FN12] Thl:ls, the fees and expenses associated with 
flttempis bypfaintiffs counsel to overturn this Court's 
Lewinsky ruling were not caused by the President's 
willful failure to obey. this {~ourt's discovery Orders 
and, therefore, are not compensable. 

· FNl L RCFP later withdrew this petition 
following this Court's grant of summary 
]udgmentto defendants onApril 1, 1998. 

FN12. OIC argued in its motion that counsel 
for plaintiff were deliberately shadowing. the 
'gia1ld jury's investiga~ion of the Lewinsky 
matter and · that "the 'pending criminal . · 
investilgation is. of such gravity and 

· paramount inipoi:tance that this Court would 
do a ·disservice to the Nation ifitwere to 

.. permit· the unfettered-~and···extraordinarily 

aggressive--discovery efforts · currently 
undernray to proceed unabated." Id. at 1218 
(quoting OIC Motion, ·at 2c3). This Court 
made the de.cision to disallow discovery as 
to Ms. Lewinskyand to exclude evidence 
concerning her from . trial because its 
admission would frustrate the timely 
resolu1tion of this case and cause. undue 
expense and delay, the substantial interests 
of the Presidency militated against ariy 
undue delay that would be occasioned by 
allowing plaintiff to pursue the Lewinsky . 
matter, and the ·. government'~ criminal 
proceedings (to which this ·Court . generally .. 

•must yield in civil matters) could be 
impaired and prejudiced were ·the Court to 

. permit inquiry into the Lewinsky matter by 
the pl}rties in this c;ivil case. Id. at 1219-20. 
The Court · noted that evidence of the 
Lewinsky matter, even assuming it to be 
very favorable to plaintiff, was not essential 
to the core issues in this case of whether 
plaintiff herself was the .victim of quid pro 
quo sexual harassment, hostile work 
enviromnent harassment, or intentional 
infliction ofemotionaldistress. Id. at 1222. 
see also Jones v. Clinton. 36 F.Supp'.2d at 
1122 n,_.L 
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RCFP, however, argues that if th~ President had told 
the trllth on January 17, 1998, their discovery related 
to Ms. Lewinsky would then . have been completed 
and OICs motion would never . have been filed . 

· · Reply ofRCFP, at 6. They argue thatthis Com;tthen . 
woul.d not have been asked to stay discovery related 
to Ms. Lewinsky because Very little,if any, .additional 
discoveryrelated.to her would have been soilght, and 
this Court would not have had occasion to consider at 

. thatstage excl'udingthe evidence at triaL Id. 

While the Court does not question. RCFP's 
representations as made in·. hindsight, the Court is 
hard pressed to conclude' that plaintiff, given. the 
·intensity and contentiousne~s with which discovery 
was then being conducted, woiild not ' at that time 
;have proceeded with depositions of qnda Tripp, 
Betty Currie, Vernon Jordan, and other witnesses in 
an effort to confirm or learn additional details of the 
relationship between Ms. Lewinsky and the }>resident 
and,. perhaps,·• to establish. or disc01.¢t · throug~_these 
witn.es.ses the .existence of a:ny other relationships that 
might be relevant to the issues in . the case, 
More0Vet, even had. the· President told. the :truth.With 
respect to . Ms. Lewinstj, there )s nothing in the 
record before the Court to indicate that Ms. Lewmsky 
,would not at that time have continued to stand by her· 
affidavit denying sexual relations between herself 
and' i:he President, thus necessitating additional 
related discovery by plaintifCJFNl3] .The *728 .· 
Court simply cannot infer that QIC wotild not have 
intervened in this ca~e had .'the ,President· 
ackn.owledged a relationship between himself and 
Ms. Lewin.sky onJanuacy 17d1 and that additional 
related . discovery on. the part o( the plaintiff w-oulq 
thereby have ceased. -[FN14J Such would irequiie 

. speculation and involves events that are not. of record 
'in thi~ case .. ·See n. 13, supra. )..ccordingly, the 
Court disallows fees and.expenses associatedwith: the 
attempts by plaintiffs COlplSel to overturn this Court's, 
,Lewinskyniling. [FN15J' · 

FN13 .. Not included in the. record of. this 
. case are many materials, ' including .the . 
· transcnpt of Ms. Lewinsky's gr!lnd jur)' 
·testimony and transcripts> of depositions> 
· generated in the course of this· litigation, that ·· 
might . r~veal additional ·. instances of 
:nllsconduct other than th\)se described in the 

'Court's April 12th Order. Such materials 
are not normally filed ofre<;:ord and, thus, 

· are n.ot part o(J:he official record' to be 
considered by this Court. ,Jndeed, be~ause 
such materials are• not nonm1ly filed of 
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record; the transcript of the Presi.derit's 
January 17th deposition had not been filed 
of record until just recently, Inthis regard, 

· '·the Court, prior to considering the issue. of 
the P1resident's possible contempt following 
his August 17,1998 addn~ss to the Nation 

· · .. and prior to issuing its April 12th Order, had · 
. ' ' ' 

to expand the record by first obtaining, and 
then filing of record, the following ·items: 
(1) . President Clinton's. Responses .·to . 
Pla.intiffs Second Set of Interrogatories; (2) 
President Clinton's· Supplemental Responses 
to Plaintiffs Second Set of Interrogatories; 
(3) the redacted transcript of the January 17, 

· 1998 deposition of President Clinton; (4) 
the transcript .·of the August 17, 1998 
vide.otaped gnincl jury . testimony of 
President Clinton; and ( 5) the transcript of 

·President Clinton's August. 17, 1998 
televised· address to· the Nation. . See Order 

,ofApril 12; 1999 [dqc.#478], While the 
·. Court cert~inly could further expand the 

record of thi,s case and convene hearings to 
·. address · other possible instances . of 
misconduct beyond those upon which the 
Aptjl 12th Order is based, the Court, in the 
illterests of the Presidency and in order to 
bring this matter to a speedy closure, 
declines to do so. 

· FN14. The Court. notes that OIC was given 
authorization to investigate the President'~ 
conduct in this case prior to the January! 7th 

, depos~tion. · 

· .. FN15. Like}Vise, the Court will disallowfees 
and expenses associated with responding to 
OIC subpoenas. . . 

e. 

The Cqurt will allow fees and>expenses associated 
With preparirig to depose Ms. Lewinsky, attemptiilg 
to substantiate the . Lewinsky allegations, · resp!'mding 
to her motion for a protective order, and traveling to. 
Washington; b ;C. for her deposition. The President 

, acknowledges that . fees and expenses incurred by 
plaintiffin seeking Lewinsky evidence subsequenMo 
the actions. upon which the .Court's April 12th Ord~r 
is based and priorto the decision by this Court to 
exclude that evidence from trial fall. within the> 
Court's Order. . . . Tht:; Court agrees and, therefore, 
RCFPjs entitled to $12,316.00. for fees and expenses 

. ' ,- . 
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associated with these activities, and TRI is entitled to 
$5,545.85for its fees and expenses. · 

f. 

The Court will allow fees and expense.s, associated 
with the motion for sunnnary judgment and the 

· subsequent appeal to .the Eighth Circuit following this 
Court'sgrant of summary judgment to defeildants, 
but orily to the extent that plaintiffs brief on 
sunnnary judgment and . her appeal dealt with the 
President's falsehoods and alleged obstniction of · 

• justice concerning Monica 'Lewinsky. Urilike . the · 
matter involving . this Court's. evidentiaiy . ruling 
excluding . the . Lewinsky evidence from ttjal, . thi~ 

.. Coµrt· has no difficulty in co~cluding that these fees . 
and ~xpenses. would not have been incurred had ·the 
President not Willfully . failed to obey this Court's 
discovery Orders. [FN16J · • Accord1ngly, RCFP is. 

· entitled *729to $27,687.37 for fees. and expenses 
associated· with· the motion· for ·• SUllllllary • judgme,nt 

. and subsequent appeal, and TRI is entitled to $802,50 
. for its fees and expenses. . . 

FN16. RCFP 'and TRI h~ve inclu,ded many .. 
general time. entries with respect to the work . 
spent orr the. mo ti.on for· summary. judgment 

· and subsequent appeal' that do not specify 
which hours 'Yere spent for whlch a.ctivities. · 
The Cotirt recognizes, however,· that·. 
plaintiffs counsel were not anticip~ting at 

.· the .time they recorded these time entries that 

. · thex. would Jater be asked to segregate the 
· . time spent as a result of the President'.s 

misconduct. ... Accordingly, rather .. than· 
disallow these ti:rp.~ entries in their· entirety, 
the .·Court has· reduced the · total · nl1mber · of 
hours daimeci in these til11e entries to a . 
nm1;1ber ·of hours that thjs Court deems . 
reasonable for work . spent . on ,, that 
compensable portion of .the time ~ntry. 
Thus, for example, where a time entry 
claims compensation for, say, six hour( .· 
spent drafting a response t? the President's · · 
motion for summary judgment, the, Court, 

·notwithstanding RCFP's assertion tha~ ail of . 
the time .entries dealt with ·the··.President's 
falsehoods .. and alleged ..• obs~ctfon .. of 
justice, has reduced the hows claimedfo.r 

..• · that activity to·· a number that ·this. Court 
' . would deem reasonable .. for. time spent. orily 

ori that portion of the·response dealing with 
the · .. President's .falsehOod~. and alleged 
obstrUction of justice' concerning ' Ms, 
Lewinsky. While this pro~ess might not.be 

. . . 
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exact, the Court believes it reptdsents a fair 
and exp!;!ditious solution to determining the 
su,pi itotal of reasonable fees aµd expenses 
that plaintiff incurred as a result of the 
President's willful failure to Obey this 
Court's. discovery Orders. 

The Court will allow fees and t;xpenses associated 
· · .. with researching ·contempt and spoilation issues 

following the Pre.sident's Augustl 7, 1998 televised 
Address ·to tlie ;Nation, and in responding to this 
Court's request fot a transcript of the Presidentis 
depositiort; Although RCFP never.filed' a motion for 
contempt following the President's August 17th 
Address, .• the fees and expenses associatedwith·these 
activities would have been unnecessary had the 

·President followed .· this Court's discovery Orders.. · · 
Accordingly, RCFP •is entitled to $22,235.25 for fees 
and. expenses associate.d with these activitiys. · [FN171 

~ ·. 
FNl7 ... TR1 dpes not appear to claim any fees 
and expenses with respect ,to these activities . 

.h. 

Finally, die Court finds that RCFP is entitled' to 
$12,527.50 for fees and expenses associated with 
reviewing and responding to this Court's April 12th· 
Order requiring plaintiffs former couns.el to st1bmit a 
statement of reasonable fees and expenses: [FNl8] 

FNl8. Again, TRI does not appear to claim 
any fees and expenses with respect to these 

. activities. · 

III.. 

The .Court takes no pleasme ip impclsing conteifipt 
sancti6ns agai1ist this Nation's President and, no 

· doubt like, many others, grows weary of this matter. 
Nevertheless,. the Court has determined that the 

• President deliberately violated this Court's discovery 
Orders, thereby .·undermining the . integrity ·. of the 
jt1dicial .. system,.and that sanctions must be .imposed 
t() •· redress the President's . misconduct and to deter 
others who might consider emulating the President's 
misconduct. See Jones v .. Clinton. 36 F.Supp.2d at 
1131·32, 1134. Accordingly, the Court hereby .orders 

. thy ropo'Wfilg: . 

J>age 10 

1. Th,e .President shall deposit the sum of.$ l,202.00 
into the registrY of this Court within sixty (60) days 
of th.e date of entj of this Memora~duma!ld Ofder. 

'• ', • ' - ,.'•,,I , 

. ' . 
2. The President shall pay ;RCF:.P' the sum· of 

$79,999.12 withll sixty' (60) days ofthe date of entry 
ofthis Memorandum and Order. · 

3. The President shall pay TRfthe sUil1.,of $9 ,484.93 
within. sixty {60) days of the date ofentfy of;this 
Memorandum and Order. 

' ' ' . 

· IT IS SO QRDERED this 29th day of July 19?9. 
• ' .> • ~ , -. " 

.. 57 F.Supp.2d 719 

END OF DOCUMENT .. 
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United States District Court, 
E.D .. Arkansas, 

Western Division. 

Paula Corbin JONES, Plaintiff, 
v. 

William Jefferson.CLINTON and Danny Ferguson, 
Defendants. 

No. LR-C-94.:290. 
\ 

April 12, 1999. 

Following settlement of former state employee's 
sexual · haras,sment action 'c:tgainst . President ·and ·the 
United States Senate's acquittal of President of 
Articles of ltnpeachment, the District Court sua 
sponte raised isslie of President's contempt. The 
District Court, Susan Webber Wright, Chief Judge, 
held that: (1) court had power to hold President in 
civiLcoriteinpt; (2) President was in contempt of 
coUrt; and (3) President. was liable for plaintiffs 
reasonable expenses caused by· President's willful 
faillire to obey discovery orders and expenses 
incurred by court .in traveling· to Pr.esident's .tainted 
deposition. 

Judgment entered. 

West Headnotes 

I!l Damages €=>50.10 
li5k50JO . 

Under . Arkansas law, tort·· of outrage requires that 
plaintiff prove that: ( l) defendantintended to inflict 
emotional distress or knew or should have. kno\Vn 
that emotional distress was likely result ~f his · 
conduct; {2) conduct was extreme and outrageous and 

· · utterly intolera~le in civilized community; (3) ·. 
defendant's conduct was cause of plaintiffs distress; 
and (4)·plaintiffs .emotional distress was so severe in 
µaturc;:that no rea.sonable person could be expected to 
endure it. · 

ill Uiiited Sta.tes ~26 
393k26. 

·Page 1 

There was . rio constitlltiOnal barrier to federal district 
. 'tourt holding President of the UhitedStates' in civil 

contempt of court . and imposing sanctions for his 
actions undertaken in his 'role a:s civil litigant in civil 

. case that did not relate to his duties as President, bqt 
rather involved actions taken by Presi9.ent·before his 

. term of office began. · 

ID United States€='.>26 
393k26 

Necessary. incident. of federal court's power ·to 
determine ·· l~gality of President's unofficial conduct·· 

·includes power to address qnofficial conduct which . 
threatens integrity Of proceedings before court. · 

· MI Federal Civil Procedure ~2757 
.170Ak2757 

·Federal courts have . iiiherent. pow~r 11ecessary .to 
exercise all other powers, including ~bUity to dismiss .• 
aCtions, assess attoiney fees, and to impose monet(lry 

. or other sanctions appropfiate for con~uct which < . 

. abuses judicial process. 

Ifil Conte1I1pt ~70 
93k70. 

In selecting contempt. sanctions, court must use least 
possible power adequate to el}d proposed: 

Ifil Federal CivilProcedur~ ~2756.1 ... 
l70Ak2756;1 

Federal district court has ·power 'to conduct 
independent investigation in order to determine 1 

whether it has been victim offrau& 

ill Contempt ~ 44 
93k44 

Court may . make adjudication of coritempf and 
impose contempt sanction even alter action in which 
conteinptarose has been tegninate& · 

.. Ifil Federal Civil Proced~re ~2827 . 
. 170Ak2821 . . .. 

·Court generally may act sua sponte in illiposing 
sanctions .. 
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121 Contempt €=:=>30 
.93k30 

Federal. court has inherent power to protect .its 
integrity and prevent abuses of judicial process.· by 
holding party in contempt and imposing sanctions for . 
violations ofCourt's orders~ . · · . 

[10] Contempt <£;::;:;>60(3) 
93k60(3) 

. . ' . -· 
To hold party in c.ivil contempt, clear and convincing 
evidence must show that court fashioned clear and 

·. reasonably specific order, and that party violated that 
order. 

I!!l Federal Civil Procedure €==>1278 
170Ak1278 

When disc.overy order has been violated which could 
be adequately sanctioned Un.der rules, court ordinarily 
should turn .to its inherent powers to impose sanctions 
only as secondary measure. Fed.Rules Civ.Proc.Rule 
37. 28 U.S.C.A. 

ll1J. Federal Civil Procedure €=:=>1456 
170Ak1456 . . . 

President of United States violated court orders 
. allowing plaintiff who alleged tliat she was sexually 

harassed by President . to discover information 
regarding any individuals With whom President had 
or proposed to have sexual relations and who were 
state or i federal employees, by giving false, 
misleading, and evasive deposition testimony 
~egarding 'whether he had ever been alone· with or · 
engaged in sexual refations with certain White House 
intern, and violation amounted to civil contempt. 

.· Fed:Rules Civ.Proc.Rule 37(b)(2), 28 U.S.C.A. 

ILll Federal Ciivil Procedure ~1452 
170Ak1452 . 

[13JFede~al Ciivil Procedure ~1S38· 
· ... 170Akl538 

·Production order is generally1 ~eeded to trigger rule 
al.lthorizing discovery sanctions.. Fed.Rules 
Civ.Proc:Rule 37(b), 28 U.S.C.A. 

1141 Federal Civil Procedure ~1452 
170Akl452 

· [14) Federal Civil Procedure ~1538 

Page 2 .. 

170Ak1538 

Federal district court's order ·ruling ·on plaiptiffs 
motion to . compel President ... fo respond to 
interrogatories and court's oral ruling at President's 
deposition requiring President to answer questions · 
posed by plaintiffs couusel were production orders, 
as required for application of rule authorizing: . 
discovery sanctions, Fed.Rules Civ.Proc.Rule 37(b);. 
28 U.S.C.A. . . 

!151 FederalCivff Procedure ~1453 
170Akl453 .. . 

· 1!.~l Federal Civil Procedure €=:=>1539 
170Ak1539 . 

Pre~ident's violatio~ of coul-t•s :discovery orders in 
sexual. harass.ment suit warranted imposition of civil ' 
contempt sanctions, . requiring President' to pay 
plaintiff any reasonable. expenses, including attorney 
fees, caused by President's ,willful failute1 to obey 
discovery orders and to reimburse. district court for its 
expemes . in traveling to. Washington D.C. at 
President's request to p:reside af his taillted 
deposition. ·· Fed.Rules Civ.Proc.Rule 37(b)(2), 28 
U.S.C.A. 

;l16J Attorney and Client ~32(3)·. 
45k32(3) 

Arkansas Supreme Court has : exelusive jurisdiction 
over conduct of Arkansas. attorneys and has .power to 
make · rules regulating ·practice .of law and 
professional . conduct . o( attorneys, of law. 
Ark.Const.Amend. No~· 28. : · 

ll1l Federal Civil Procedure €;::;>2756.1 · · 
170Ak2756.1 .. ,• 

Federal dis.trict court's· referral tQ S~ate Supreme 
. Court Committee .on Professional Co11duct ofinatter 
regarding alleged professional misconduct . of 
Pn:sidenJ ofUriited States, who was licensed attorney 
in Arkansas, did not relinquish federal district court's: · 
jurisdic;tion to address matter and, iSSU~ S\lllCtions. 

I!fil Fe<feral Civil Procedure €=:?275~.1. 
. 170Ak2756.1 . . . ' 

Authority of federal district court .. to• sanction. 
attorne}'.s is ind,ependent of,. andjn addition.to; power 
of review possessed.by state disciplinary authorities. 

'<.. • ' 

. ' . . . . 
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[19JFederalCivil,procedure ~1456 
l70Ak1456 .. . : 

. . . 

· H9JFederalCivilP~ocedure ~1542 
l70Ak1542 .. 

District court would utilize ·summary civil· fontempt · 
procedures, rather · than · .. criminal contempt 
proceediilg, · to address United States President's 
failure to disclose ms relationship with White House 
intern as ordered by court; court could expeditiously 
resolve matter and prevent any double jeopardy 
issues. from arising by focusing on undisputed ffiatters 
that were contained in record. Fe&Rules 
Ov.Proc,Rule 37(b)(2), 28 U.S.C.A.; Fed.Rules 
Cr.Proc.Rtifo 42, 18 U.S.C.A. 
*1119 Gregory S. Kitterman, Little Rock AR for 

. Paula Corbin Jones. ·· ' · ' ' 

Kathlyn Graves,. Wright, Lindsey & Jennings, Little 
· Rock, . AR, Stephen C Engstrom, *1120 W'ilso.n, 
Engstrom, .Corum & Coulter, Little Rock, AR, Robert 
S. Bennett;. Skadden, Arps; Slate, Meaghan &. Flom, 
Washington, DC, for.William Jefferson Clinton. 

Bill W. Bristow, Seay & Bristow, Jonesboro, AR, 
Robert· Batton, Mullicipal • Judge, ·•Jacksonville, AR, 
for Danny Ferguson. · .· · ·· 

MEMORANDUM OPIN)ON AN[) ORDER 

SUSAN WEBBER WRIGHT, ChiefJudge; 

What began .as a civil lawsuit against the President 
of the.United States for alleged.·sexual harassment 
eventually ·resulted in an impeachment trial of the 
President in the United States Senate on two Articles 
oflmpeachment for his actions during the course of 
this la:\ysuitandl a related crinrinalinvestigation being 
conducted by the. Office of the Independent Counsel 
("OIC"), . The civil lawsuit was settled while on 
appeal from this Court's decision granting summary 
judgment to defendants and the Senate acquitted the · 
President of both Articles of Impeachment. Those 

·proceedings · having concluded, the Cotirt now 
addresses the issue of contempt on the part of the 

· .President first raised in footnote five of the CoUrt's 
Memorandum and Order of September 1, 1998. ··see 
Jones v, Clinton, 12 F.Supp2d 93 L 938 n. 5 
(E.D,Afk.1998) .. ··.For the reasons that follow. the 
Court ·. hereby adjudges the President to b~ fu 
contempt of court for his. willful failure to obey this 
Court's discoveiryOrders. · · ·. . ·· . _ . . 

Page3 

I. 

LU PlajJ!tiff Paula Corbin Jones filed thi~ lawsuit 
. .. seeking civil damages from . wiiliarll Jefferson 

Clinton,. President of the United States, and D~nny 
Ferguson, a former Arkansas State Police Officer, for · 

. alleged actions beginningwith an incidentin a hotel 
· suitein Little Rock, ArkansaS(Jn May 8, 1991, when 
President Clinton was Governor o(the State of 
Arkansas. Plaintiff was working as a state empfoyee 
on the . day. in question and claimed that Ferguson 
persuaded her to leave the :registration desk she was 
staffing and visit Gpvernor Clinton.in a business suite 
at the hotel. She clairned the Governor made boorish 
and offensi~e . sexual advances that she. rejected, . 
[FNl) and that her superi'o:rs at work subsequently . · 
dealt . with. her. in a hostile.. and . rude manner and 
putiished her in a tangible way for rejecting those , 
advances. [FN2J -

· FNL Although the · · President's · alleged 
conduct \Vas certaillly'ioutrageous" as that 
term is .· commollly · .. understood, ... plaintiff 
failed to establish that the President's alleged 
conduct met the requirements of the tort of 
outragewhich,.under Arkansas law, requires. 
that a plaintiff prove that: (1) the defendant , 
intenclled to inflict , emotional distress or 

· knew or should· have known that emotional 
distress was· the likely result of his conduct; 
(2} the conduct was extreme and outrageous 
and utterly int9lerable in a civilized 
community; (3}the <;lefendant's conduct was 

. the cause of the plaintiffs distress; and (4) 
the plaintiffs emotional distress was ··so 
severe in nature that no reasonable person 
could be expected to endureit Se~Jones v. 
Clinton, · 990 F.Supp. 657, 676 
(KD.Ark.1998). · . .. 

FNi. · Additional detail cm ·the factiial 
background of this case. can be fouud in the 
Cofilt's Memor~dum Opinion. and Order of 

· Aprill, 1998. See Jones v. Clinton. 990 
F .Supp. 657. 

. Plaintiffs complaint wasfiled on May 6, 1994. On 
August 10, 1994, . the President filed a motion to 
gismiss the complaint \Vithout prejudice on ·grorinds' 
of immtinity and to toll any statute~ of fimitations 
until hy is .no longer<President, thereby allowing 
plaintiff to refile her suit after he is out ofoffice. On 

Cop:r .. © West 2004 NoClaimto·Ofig. U.S. Gqvt. Works 
i 



• 

• 

36F.Supp,2d 1118 
· 79 Fair Empl.Prac.~as. (BNA) 1561 
(Cite as: 36 F..Supp.2d 1118) 

' ' 

... , 

December 28,1994, this Court <lellied the President's 
~otion1 tq dismiss on immunity grounds and ruled 
that discovery in the case could proceed, but 
concluded that any trial should, be· stayed until such 
time as the Piresident is no longer in office, See 
Jones v. Clinton, 869 F.Supp. 690 (E.D.Ark.1994). 
Both parties appealed. On January 9, 1996, a 
divided panel of the Court of Appeals for. the Eighth . 
Circuit affirmed this Court's Order denying . the 
President's rpotion to dis.miss on immunity grounds 

· and allowing discovery to proceed, but reversed this 
Court's. Qrder staying the trial of this matter for the 
duration 6f President Clinton's term in office ... See 

. Jones v. Clinton, 72 F.3d 1354 (8th Cir.1996). · The 
President subsequently filed. a petition for certiorari 
with the Supreme Court of the United States, which 
was granted,see Clinton v. Jones, 518U.S.1016, 116 
S.Ct: 2545, 1'.35 L.Ed.2d 1066 (1996), and on May 
27, · 1997; · the Supreme Court handed down an 
opinion holding that there is no .constitutional 
:impediment to allowing plaintiffs· *1121 case to 
procc;:ed while the President is in office. See Clinton 
y. Jones. 520 U.S. 681, llTS.Ct. 1636, 137 L.Ed.2d 
945 (1997). 

Following remand of the case tO this Court, the 
President, joined by Ferguson, filed a motion for . 
judgment on·the pleadings pursuant to Fed.R.Civ.P. 
11(0. · By Memorandum Opinion and Order dated 
AhgusL22, 1997, this Court granted in part ancl. 
denied in part the President's motion; See Jones v. 
Clinton. 974 F.Supp. 712 (E.D.Ark.1997). The 
Court dismissed plaintiifs defamation claim against 

. the President; dismissed her due process claim for 
d~privati.on of a property interest in her State 
employment, and dismissed her due process claims 
for deprivation of a liberty interest based on false 
imprisomnent and injury to reputation, but conclud.ed 
the remaining claims . in plaintiffs complaint stated 

·. viable causes of a~tion. See id. · The CoUrt 
· · ·thereupon issued • a Sciheduling Order setting . forth a 

deadlipe of January 30, 1998, for the completion of 
.·.discovery.and the filing of motions; · 

Discovery inthis case proved to be contentious and 
th11e-consurning. . During the course of discovery, 

· over 50 moticms were filed, the Court entered some 
30 Orders,[FNJ}.and telephone conferences were 
held on an almost weekly basis to address various 
disputes and resolve motions. In addition, the Court 
traveled to Washington, D.C. at the request of the 
Presiden,t' to preside over his civil deposition .. on 
January 17,1998. It was at a hearing on January 12, 
1998, to .. ~cidr~ss. issues •surrounding. ilie .. ·President's· 
deposition and at fue deposition itself iliat the Court .· 
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first.Jeamed of Monica. Lewinsky, a· for~er Wmte · 
House Intern and employee; . and her alleged 
involvement in this case. · 

. · FN3. Included · in .iliese Orders was a 
Confidentiality ·Order ol'l· Consent of. all 
Parties. ·The Court ·entered this Order on 
October . 30, 1997, ·due • to the . 'salaciou~ 
nature of much of the d,iscovery and fue 
media's intense and often ' inaccurate 
coverage ofthis' case. ·See Jones v, Clinton, 
12 F.Supp.2d 'at 935.:.36.· . The Court took 
this action to help insure that. a fair and 

· · impartialjmj.co'9ld be selected 4l the event 
tfils matter . wep.t to . trial by limiting 

· ,prejudcial pre-triaLpublicity and to protect · 
fue interests of fue various. Jane Does iri · 
maintaining privacy. 1d. at936~ 37. 

At his deposition, the President was questioned " 
extensively about his .relationship. With . Ms. 
Lewinsky,. this Court having previously ruled on 

. D~cember 11, 1997, iliat plaintiff was "entitled to 
infomiatlon regarding any individuals Willi whom the 

.· P~esident ha:d sexual ~elations or. ptopC>sed or sought 
to have sexual relations and who were. during the 
relevant time frame [of May 8, 19~6, up to . the 

. present] state or federal employees." . See ·December 
n, 1997 Order, at 3, [FN4] Based op.t)iatruiing, this 
~ourt overruled objections during the deposition 
from the President's. attorney, Robert S. Bennett, that 
questions concerning Ms. . Lewmsky were 
inappropriate areas of, inquiry and required t}iat such 
questions· be answered by the President. .·. See Pres. 
Depo. at 53-55, 66, 78. Having been so ordered, the 
President' testified . in response to questioning from 
plaintiffs collnsel andlris own attomeytl.iat he had no 
recollection of having ever been al.one . with .. M~. . 
Lewinsky and.he deniedilial he h_ad·engaged in a~ 
''extramarital sexual affair," m "sexual relations/' or 
in a "sexua:i relationshlp" with Ms. Lewinsky. [FN5] · 
Id: at 52"53, 56-59, 78,204. · An affidavit ~ubmitted 
by Ms, Lewinsky in support of her motion to quash a 
suqpoena for . her testim011y and .. made a. part, of fue 
record of fue President's de})bsitiowlikewise denied .· 
fuat she and thePresident had ,engaged in a sexual· 

'relationship. *1122 When' asked by Mr. Bennett' 
whether Ms.: LewinSky's affidavit denying ao sexual . 
relationship · with the President was a "true and 
accurate stafoment,'' th.ePresident answered)"That is 
absolutely true." . Pres.pepo .. at204. . 

' . ~ 
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FN4, The Court's December 11th ()rder. 
ruled on plaintiffs motion to compel 

·responses to her second set · of 
interrogatories, granting in part and denying 
in partthe motion. However, the Court also 
addressed in the· Order the ,President's 
upcorning deposition and concluded that for 
pllrposes of the deposition, not only was . 
plaintiff ·entitled to information regarding.· 

.. any individuals with whom the President 
,had se:xual relations or propo~ed or sought to 
liave sexual relations and. who were during 
the relevanLtime frame state or federal 
employees, . but that the Court woulq 
possibly permit plaintiff to question the 
President .. with regard to ·.matters that fell 
outside that time frame jf she had an 
independent basis for doing·~so; . see 
December 11, 19970rder, at4. 

. . 

FN5. At the request .of plaintiffs counsel, 
the term "sexual relations" was defined as 
follows during the deposition: "For the 
purposes of .. this . deposition,. ·.a person 
engages in 'sexual relations' when th~ person 
know:iJngly engages in or .causes ... contact 
with the genitalia, anus, groin, preast, inner 
thigh, .·or buttocks of any person with an 
intent to arouse or gratify the sexual desire 
of ariy person.... 'Contact' means intentional 
touching, either directly or through 
clothing." See Depo. ·Ex. I. 

The President's denial of a sexual relationship With 
· Ms. Lewinsky athis deposition was consistent With . 
~is answer of "None" in response to plaintiffs 
Interrogatory No. 10; which requested the riatiie of 
each. and every federal employee with whom he had 
sexual relations when he was President of the United 
States. See Pre~. Clinton's Resp. to Pl.'s Second Set 
of'Int. at 5; . Pres. Clinton's Supp. Resp. to Pl.'s 
Second Set·· of Int.· at 2. . This interrogatory was 
answere.d .oil December 23, .1997, afj:er this. Court had 
entered. its Dece:mber 11th Order ruling on plaintiffs 
motion to colll]pel responses to her second set of 

. interrogatories.and finding that plaintiffwas entitled · 
fo such information. Se.e December 11, 1997 Order, 
at 3,6. [FN6) . 

FN6. The President's answer to . this 
interrogatory .was made a part of the record 
of the President's deposition. · There was no 

Page5 

formal . definition of t:hi )erm ,;sexual 
relations" With respect·: to plaintiff's 
interrogatory orthe President's ans'Yer. · 

One. day prior to. the President's deposition, and 
linkno\Vn to this Court, the Special Division of the 

· · United States· Court of Appeals for. the. District of 
Colunibia Circuit granted, arequest from' Attorney 
General Janet Reno. to .. expand··.·the jurisdietion .of 
Independent . Counsel Kenneth· W .· Starr and, .entere<l 
an ·order ,authorizing. the·· Independent.Counsel "to• 
invest~gate , .. whether M9nic;a Lewinsky or others 
suborned· perjury, obstructed .. ·justice;· intimidated· 
witnesses,. or··· othenvise violated federal·. law•· other 
than a Class B or C misdemeanor<or infraction ill 
dealing.with witnessesipotential.Witnesses,·.attomeys, 
or othersconceiningthe ciyilcaseJonesv. Clinton." .. 
In re Madison Guaranty Savings&Loan Ass'n, Div. 
No. 94-1, 1998 WL 472444 (D.D·.C. Jan. 16; 1998) .. 
A . shqrt time later, the Pr.esident's relationship .With · 
Ms. Le\\'.insky and OIC's · investigation ·Of that 
relationship broke in the national media. 

. . 

On the afternoon of January 28, 1998; With less than . 
48 how's remaining · in the .. period· for conducting 

· discovery, . OIC filed with this Court a motion for 
limited iiltervention and stay of discovery in this civjl 
case. QIC argued that .counsel for plaintiff were 
deliberately shadowjng the grand jury's investigation 
of the matter involving Ms. Lewinsky a:nd that "the 
pending criminal investigation· is. of such pravity and 
paramount importa.nce . that this Court would . do a . · 
disservice. to the Nation if it were to permit the .. · 
unfettered~- . and .. extraordinarily aggressive-- · 
discovery efforts ·curre'ntly underway to ptoceed 
µnabated." ·Motion ofOIC, at 2.-3. This Court. 
convened . a telephone . collference the follow.ing 
morning and, aftt;r e~iciting the views of the parties 
and OIC, entered . an Order granting• in part and 
denying in pait OIC's motion,. SeeJories v. Clinton, . 
993 F.Supp'. 1217 (E.D.Ark1998) (Order denying 
plaintiffs motion for reconsideration). In essence, 
the Cqurt concluded that th.e parties could continue 
with disc()very in the short time that remained of 

· those .matters not involving Ms. Lewinsky, but that 
· .. any discovery .. that did involve .Ms .. · Lewinsky would· 
not be allowed to .. go. forward and; further:.·that any 
evidence concerning Ms: Le~ky .. wolild. be. · 
excluded from the trialofthis matter. Id. atl218~19. 
[FN7] ·. .. 

FN7 ~ In so l"Uling, and c0ri1:fary to mimerous . 
asi;.ertions, this Court . did not rule . that 
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evidence of the Lewinsky matter was 
irrelevant or' immaterial to the issues in 
plaintiffs case. Indeed, the Court 
specifically acknowledged · that such . 
evidence might have.. be.en relevant • to 
plaintiffs case and, as· she argued, "might 
possibly. J:iave helped her establish, among · · 
other. things, intent; absence of mistake, 
motive, and habit · on the part of the 
President." · 993 F.Supp. at 1222 (citing 
Fed.R.Evid. 404(b), 406). At the time, 
however, · the Court anticipated that the 
President and Ms. Lewinsky would both 
deny a sexual relationship and that plaintiff 

· would . attempt to rebut their denials with 
extrinsic evidence that . could . be 
inadniissable under Fed.R.Evid. 608(b). To 
stay discovery so that plaintiff could explore 
such . evidence would have required 
extensive additional delay. In that regard, 
this Court· made the decision to disallow 
discovery as to Ms. Lewinsky and .to 

· exclude evidence concerning her from trial, 
.not because .the · Coli.rt considered such 
· e~idence to be irrelevant or inunateri~l, but 

· becauim its admission would frustrate the 
timely resolution of this case · and cause 
wrflue expense and delay, the substantial 
interests of the. Presidency militated against . 
anyundue delay that would be occasioned . 
by allowing plaintiff to pursue the Lewinsky 

· matter, a:µd the government's . criminal 
proceedings (to which this Court generally 

. must yield in civil matters) could be . ·· 
impaired ·and. prejudiced were the Court·. to · 
permitiiriquiry into the Lewinsky.matter by.· 
the parties inthis civil cak Id. at 1219-20. 
The Court noted that evidence of the 
tewinsk:y matter, even assllming it to be 
very favorable to plaintiff, was "not essential. 
tq the core issues . in this case of whether 
plaintiff h¢rself was the victim ofquid pro 
quo sexual harassment, hostile work 
environment . harassment, or futentional 

·infliction ofemotional distress." Id. at 1222 
, (emphasis in original). 

*1123 Followinii the completion of discovery, the 
·President and Ferguson each filed a motion for 
· summary judgment pursuant to Fed.R.Civ.P. 56. By 
Memorandum Opinion and Order dated April 1, 
1998, this Court granted the Presiderit's . and 
Ferguso)l's motions . for . sun'rri1ary judgment and 
entered judgment dismissing this case. See Jones v. 

Page 6 

. . ' . . . 

ClintOn, 990. F.Supp. 657. (E.b.Ark.1998). The 
Court concluded that there were nci gehuine issues for 

. trial in. this ·.case. and that defendants . were entitled to 
judgment as a matter of law with respectto plaintiffs· 

· · clairn8 that she was subjected to quid pro quo and ·. 
hostile work environment sexua1harassment, that the 
defendants . conspired to deprive her of her civil , . ·· · 
rights, and that she suffered erilotional distress so 
severe in nature that no reasoriabfe person could be 
expected to .endure it. ·Id .. The plaintiff appealecL . 
Meanwhile,.c. OIC's investigation of the President 
cori.tinued.' . 

On August 17, 1998, the President appeared before a 
grand jury in Washipgton, n.C., as part· ofOIC's. 
criminal . investigation . (llld testified · .. ·. al}out .. hii; 
relationship with Ms. Lewinsky and his actioh,s 
during· this civil lawsuit. That· evening,• the• President 
discussed .the matter in a televised address to the 
Nation,.· In his address, the Preside~t stated that 
although his answers at his January 17th deposition 
were Illegally accurate,'; . he did not volunteer 
information and that . he · did indeed have a · 
relationship with Ms.' Lewinsky that ' was 
inappropriate and wr011g. See Pres.Addr., l998WL 
14394084. The President ackn?wiedged misleading· 
people, in part because the questio~s posed to him,, 
"were beillg. asked in a politically ·jnspjred fawsuit 
which has since been dismissed,'; and bec.ause he 
.!'had real and serious concerns abo:ut an Independent 
Counsel investigation that began, with private 
business dealings 20 years ago .•.. n Id. It was during 
the President's televised address that the Court first 
lea,rned the· President niay be in. conte1Ilpt .. , See Jones 
v. Clinton, i2F.Supp2d at 938n. 5.JFN8J · , 

FN8. . In addressin~. ··the . . President's · 
objections to the/unsealing of the transcript 
of his deposition, this Court stated· in 
footnote five as follows; . "Although the 
Court has concerns about the nature of the 
President's January 17th, · l99°8· deposition 
testimony given his recent public statements; 
the Court makes no findings i;tt this time 
regarding whether the President may be in 

· contempt." · · · · · 

. . 
. ' ' . . ' ' 

' ', ,. ,, . 

On S~~tember 9, 1998, the Indepen~~l1t Counsel;. 
having concfoded there was substantial and credible · 
infotmatiori · tliat the President. cormnitted acts. that 
may ~oristitute grounds· for impe~chment, submitted 
·his findings from his investigation of fue.Lewihsky 
matter to the United· Stat~.s. House of Represe11tatives 
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pursuant to 28 · U.S.C. § · 595(c). The House of 
Representatives thereupon commenced· impeachment 
proceeClings, ultimately passing two Articles of 
Impeachment against the President, one alleging· 
perjury in his August 17th testimony before the grand 
jury and the other alleging obstruction of justice in 
this civil case. The matter then proceeded to trial in 
the United States Senate. · 

On Novemb.er 13, 1998, while the impeachment 
proceedings were taking place in the House of 
Representatives, the plaintiff reached an out~of court 
settlement for $&50,000.00 arid withdrew her appeal 

. of this .court's April lst decision granting. summary 
judgment to defendants~ · See Jones v, Clinton. 161 · 
F.3d 528(8th Cir.1998t Thereafter, on February 12, 
1999, the Senate acquitted the President .of both 
Articles of Impeachment.. 

Following the acquittal of the President, this Collrt · 
· held a telephone conference on February 16, 1999, to 
address the • remaining issues . before this Court, 
including the issue· of attorney's fees· and the issue of 
whether the President shOuld be subject to contempt 
proceedings. See February 16, 1999 Order, at 2. 
[FN9]. The Court explained to the parties that it had . 
previously declined to. address the issue · of the 
President's contempt due .to the fact that this case was 
on appeal at the time and Congress ·was . conducting. 
impeachment proceedings against the President. See 
id. at 3. [FNlfil The Court explained that had this 
*1124 Court's grant of summary judgment to 
.defendants been reversed and the case re1Uanded, 
there would have been available certain sanctio11s. that 

·are unavailable otherwise, Id. The Court .. further 
explained that even though this litigation begat the 
controversy that. was the subject of the President's 

· impeachment trial in . the Senate, the interests . 
protected by the contempt authority of the Court are . 
significantly ·different .. from the interests· protected by 
the impeachment. process. Id.. In essence,. stated the 
Court, the contempt authority protects the integrity of 
a court's proceedingsr~ and provides a means of 
enforcement of its orders, while impeachment is a 
constitutional process in which the proper inquiry is 
the President's fitness to serve in office. Id. Given 

. this distinction, the Court determined that 'it should 
defer to Congress and its constitutional duties prior to 

· this Court addressing the President's conduct in this 
civil case. 

FN9. On March 4, 1999, an agreement \Vas 
reachc~d as to allocation of the $850,000.00 
settle1nent, ... thus rendering m6pt •.. au· issues 

-= · .. , ' 

concerning attorneys' fees. . See Mal'Ch 4, 
· 1999 Order. 

FN10. After becorrring aware of the 
President's possible ·contempt on August . 
17th, the Court learned through published 
reports that the House ofRepresentatives 
may conduct proceedings . • to ·.··· consider 
evidence of possible impeachable offenses 
. against· the· President (proceedings ofwhic;h. · 
in fact began on September 9th wi1}i the 

·submission of the· Independent Cotiilsel'.s 
report ·.to the House of Repres(!ntati:ves) . 
Those reports, and the fac;t tliaf the' matter 
was on appeal at the time, led fo this Co.llrt's 
decision as· stated. in .footnote five of the 
Court's. September· 1st Memorandum and 
Order to . defer addressing '.at that time the 
matter ofthe President's c·ontempt · 

As the . Court explained to the parties, however, it is 
now time to address the .issue of the President's 

. contempt as all other proceedings that heretofore 
. have. precluded this Court ·from addressing the issue 
have concluded. Id, [FN 11] Accordingly, it is that 
issue to which the.Court now turns. 

FN 11. The Court info11ried the parties that a . 
member of the Hcmse Managers · who 
prosecuted the ~tnpeachment trial against the .. 
President contacted the undersigned in eai:ly 
January. of this. year to let me know !}lat ~e 

. was considering calling me ;is a witn:ess for 
the impeachmeilt trial. ;I qbjected.and was 
never subpoenaed qr otherwise a~ked t6 
testify. . Later, arepresentative (Jf the House · 

· · Managers requested and;', · ... \Vith ' my 
permission, received an affidavit concerning 
the President's deposition froni. my law 
clerk, Barry W. Ward,' who attended the 
President's deposition. T~e Court allowed 
the .parties an opportunity to request fuat I 
recuse from deciding the remaining issues in ' 
this case because of the House Manager's 
contact with me or because of Mi. Ward's 
affidavit, but none did sb. 

Ul The threshold question in this matt~r ii> whether a 
· President of the United States can .b~ held fu civil 
-'' ' .- - c ,- -·· ' '. ·- •" - -
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· -·~ontempt of:c-~mrt and thereby sanction~d. Although .· conduet . inciudes · the ·power to address -~~fficfal . 
. federal colnts .possess" !Qe aut):iority to >impose . . . (. conduct . vvhich threatens 'tJ:ie integnty bf the> >. 

salictii:>ns for civil cpnt~n!Pt pursuant to the Federal pr~ceediiigs :_ befo~e · the· court. . The sanctioning 
' · ':Rules ofCiVil Procedure and.their·inherent authority; •-• proVisionsjn .the, Federal Rules 'of Civil .Pro'cedure 
, ..... see Fed.R.Civ.P. 37(b)(2) (providing that a court ~y~ < ve~~ f1de,r~lpo~s ~th th~ po~et to_.~(}~~ss co~dµct: . 

'~ . 

; . . . • :. enter all order .. treati11g 'as·. a. ¢orttenipt of court the. . vvhlch ·tijreatens the llltc;:gncy· of the,Ju_d1~1a,_process;' 
. "fail~e. of a· paqy .. to c)bey the, court's orders);. <Se~, e.g.; Fed;R.Civ:P:Jl ;.(P,i:ovidillg thaksatictions: 

.. chambers v. NASCO, Inc •. so 1 u.s; 32. 44;. lllS.Ct.~: 'fuay b~ fipptOpnate \vhere a cla,im is Pi:'e~eqt~d fqi ;m 
l 123, ll S LEd.Zd 2'f( 1991) (notillg ·that .the. power . . .· < :;,,nnpre>per purpose). and. 37 . (sanctions .. fqr' failtire to 
to i>~sli for contempts is inherent in au courts), 110 : . . ' , cqoperate With discovery), and the existenc~ : m the • • ··· 

•· court has ever held a ·Presiclent in· contenipt ofcol:lrt.· feder~}courts of an inherent pow~i:" 'necessary to the 
See. Franklin v. Massachusetts, 505 U.S .. 78( 827; exerciseofaH oth~r8' ~·.is IikeW:ise'fii:lrily established 

. 112 S:ci. 2767.J20L.:Ed.2d 636 0992) (Scalfa, J.; . . ~d ''.W.clude[s] the ability.to dii;nnss a~µons; assess 
concurrlllg). See also United States v .. Nixon, '418 attorneys' fee!!, ·and to · impose monetary : or other 
U.S. 683; 692; 94 S.Ct. 3090; 41 L.Ed.2d 1039_ · sanctions appropriate 'for ,conducrwhith abuses the< · 

... 0974).{notillg.ihat the-issue of whether a Presid~nt ju~cialprocess,•···· .·.Harlan v.. Lewis. 982F2d ·1255,' 
. can . b~ cited for contempt . could engender. protraeted ' l259;(8th Cir.) . ( quotjng . United. States v .. Hudson. 1 i '. 
-litigation).: Neveraiele&s, this Court has co1'Sidered. _ · n's .. · (7 Crilnch) 32. 34, 3: L.Ed.· ·259.· (1812); · 

.· 'the matter and _finds 'no -Co~titution~l barrier '_tq . . · .. ·. . Chambers. 501 U.S. a{44::45, 111'.£.Ct 2123), 'cert; 
holding the Preside\'lt in ·sivil contempt of court iii. · . •·. d°enied., .5 i 0 U.S;. 828; 114 S;Ct. 94, 126 LEd.2d 6 i ·.· 

\. 

; ~!. 

: this case and imposillg -sancti9ns. ' · · · · >{1993).' See also Spallone v. United Stale£ ·493 frs. > 
... ' : . . . .. ... . ··• · . · ·· .. · ' . '265/276if10 S.Ct' 625; 107 t:Ed2d;6ztA (1990) >. · . · 

This ta¥suit itivolxedp~viit¢ acti~ns ~1leged1Ytroc~n. ·.· · .. ··. '"{n6tntg the axiom that cow;ts havi inh:ereritpower to· 

_} .<. 

,'·'··:··. 

by the Pr:c;:si(fontbefore .his 'term of. office began, and . . :eri,fofoe :compli~ce With th¢ir lawful otder~- through.· 
. the contumacious condlicton the part of the President ,dyJ,i'c()nteqipt):.~ . · ... '. ·. ·· ·.· .·· .·· · .. · ·. ·. 
. was und~rt*en iq hls role a~ a litigant in-a civil case .. ·.' .. 

.. and did riot relate to hiS duties, as Presi,dent. , Both the . · tJl Certai,nly the, Court rec~griize~ that• sigfuficaiit · 
. Court of Appeals for the Eighth Circuit and the c9ns~ttitional issues W()uld arise ~ere:this <;:;ourt t~ .. · 

.Supreme CoUrt held in this case that-the Constitutioi.l ·. unpo.se · Sanctions against the President- that ~p~ired 
does not place the 'President's Unofficial conduct ·. :chi~ decision-nra~g or othe~ise impaired furn ill the 

. beyond judicial· scrutiny. · lil so. ruling, the Court ·bf .·. ·: • _· 'perfo~ce ·of his .official. du tie~~ · ·. Sei~. Clinton v; .. · 
Appeals specificallyrejec;ted'the President's argument ·.·Jones.· 520 U.S, at 708; 117 S.Ct. 163(}; ·,No ~lich .. 

· that i'becau'se · a > federal ·· :court.· Will control . the .. ·' · .sanctioriS Willb,e imposed; however.· .< ThioliihouHbe,' 
litigatio~ the 'fhird.·$r~ch neri'e~sarily will interfer.e · \ histocy:·qftbfs case; this.Co\:iit:has,atteinj)teffo:apply .· · .. 
with' the;:· Executiv,e ~ranch through tQe court's the law,:to'. the President 'in the same :mi.liner as ik ··• 

. scheduling. orgers 'an(i its POW(!rS to issue 'cont<:mpt .· '/ ' .. ~9qld apply tlie)aw to an,y: otli~rlitlg~£..-~eepillg)il ·:~'. ' 
· :. · .. :.¢ita'tiqhs and sanctions: "Jones v.• ciinton, 72 F.3d at ; . . · ,fiiirid the "high. respect thaLis 'owed to: -the'. office Of ' •... ·. 

136i (emphasis. a4ded); ' . 'LikeW:is(. the S-Upremc;f th~- Chl~f Executive;' . :ana "ilie. Sup~ew~/ CQurti~ .•.. 
Cotirt explaitiecfthat ".'[it] is settled law that the'• , directive that such respect"in(orirt the,coiiquct()f$.e ... 

. . separation-of-powers doctrine does not bar every , entii:e proceedmg;;:.:" See id: af707. 117,S'.'Ct. f6J6; 
'exercise of j\ifisdictiorr over . the President of the · ·· ..• In thiltr~gard, thls Co~ wil} not' impose. greater 
UJrited Staies,' i•:. *112$. Clinton v. Jones, 520 U.S; at · sanctions against tM President for his. 6ontfilriacio\l.s . 

· .. 105, 11 TS.Ct~ 1636 (quoting Ni.ion v. Fitzgerald; · conduct in this casc:i'than wowd· be i~"Ose.4 againS~ 
. 457 U.S. 73L 753~54; io2 s,Ct. 2690; 73 LEd.2d ., \IDY .otlier iitiga'nt and mertmer. oC~e 'f),af;\V:ho 

' 349 (f9S2)), and llOted 'that 1'[i]f the judiciary Jruiy. , . engaged in similar IlllSC()nciuc( Mor¢oyer; this .. : 
. severely bµrd~n tlie Executive Branch by revttlWing . . Coµrf is aware tha(it is (}bliged to l!Se 0:.W,e l~i\~t .. 

. . . ·the legality, of the ~resident's· :o.fficial conduct, .and if <poss1:t>le power adequat~.;to. the .erid' proposed' Pi· ·. 
. if may direci appropriate proc~ss. · to the Presi9ellt . ·sei~cting coriteniP.tsancti<}n$; ;~e Spallone;)493 u $ . 
. 1himself, it must f91Jow thafthe federal courts have,·. at276. 1108:.Ct. 625. ~~;·\V{Uba$e_fueimp§~itjo~of.·_ . 

. po\Ver t(l. de~c;:rmin.e th;e legalify<Of his unofficiaf _:_~·:, sanctions . ori. ·a pfliiCiple. 'of 'p'.fopomonality' 

.· ¢oriduct/', 1:·.. . • . . >: '... .• : .·· .: , ..•. _ .... _~o,_ •. e.on·_ '•.:~s· __ ·;gnummaryµ_·.,~.[.·_,:_ c.~=.···.··.···J.~ue_·_ .. ~d·.·. tginm\e~net._ c~a:_:s_s~·f1··~a·.s··._·c··~_·kin~_·-:_.·•g.~~ •• m.6·.~ .. -m·.~ ... : .. ~.nei:nfuma.;d_:t~.·._smia::n·.c_._·d.~_·:_·. :m.d_.· ... ~ .... : ... ·· 
f3][4J Althouib not expt~$Sly addressed by the . . . · 

·Supreme CoUrt, a necessary incident of the .power Jo . ; which.the plain#ff was made whole;. havjng: ~greed fo ·· .. 
detetIIlfile the legali.ty Of the President's unoffiefal · . , 'a settl~merit in excess · of that prare9for :in: her ' •••••••• 

. . . 

. . ,,. :· 
- ' . . . . . . . •. 
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[6][7][8] In sum, the Court finds that the power to 
determine the k~galitY of the President's unofficial 
conduct includes with it the power to issue civii 
contempt citati.ons and impose sanctions. for his 

. ·unofficial conduct which abuses the judicial process. 
[FN12] That established, the Court now turns to the 
central issue of the President's. contempt. 

FN12 .. Every district court "has the power to 
conduct an independent investigation in 
order to determine whether it has been the 
.victim offyaud." Chambers. 501 U.S. at 44, 
111 S. Ct. 2123.. Although· this civ~I action 
has been terminated, "[a] court may make an 

'adjudication of contempt and impose .a 
.c011tempt sanction even after the action in 
which the contempt arose. has been 
tetmjnated." Cooter. & Gell v. Hartmarx 
Corf!.; 496 U.S. 384, 396 .. 110 S.Ct. 2447, 
110 L.Ed.2d 359 (1990). In addition, a 
court generally may ac:t sua sponte · in 

. imposing sanctions. Chambers. 501 U.S. at 
42 n. 8; 111 S.Ct. 2123. . 

A. 

.. [9][10][11] As noted earlier, a federal district court · 
has .two principal sources. of authority for finding a 
party in civil contempt of "'its discovery orders: 
Fed.R.Civ.P. 37.(Q}ill and the court's inherent power. 
See, e.g., *1U6Webb v. District of Columbia, 146 

.F.3d/964, 971 (D.C.Cir.1998); Jones v. Thompson, 
996 F.2d 261, 264 (10th Cir.1993); Cobell v. Babbitt,· 
37 F,Supp.2d 6., 9 (D.D.C.1999). Pursuant to Rule 
31(b)(2), a court may hold a.party in contempt of . . 
cotirt. for failing to obey an order to provide discovery 
and 111llY impose several specific, nonexclusive 
sanctions to .. address . such . tii.isconduct, "the 
parameters of the ayailable measures· being 'such 
orders in regard to the failure as are just.' " Cobell. 
37 F.Supp.2d at 9-10 (quoting Fed.R.Civ.P. 
31(b)(2)). ·However, when rules alone do not 
provide courts with sufficient . authority to protect 
their integrity and prevent ·abuses of the judicial 
process, the inherent power fills the gap, Shepherd v. 
American. Broadcasting Companies, Inc.. 62 F.3d 
1469, 1474 (D.C.Cir.1995) (citing Chambers. 501 

· tJ.S. ·at 46, 1J 1 S.Ct. 2123). In this regard, a court 
has the "inherent power to protect [its] integrity and 
.prevent abuses of the judicial process" by holding a 
party in contempt and imposing sanctions for 
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violations of the court's orders. Cobell. 37 F.Supp.2d 
at9 (quoting Webb, 146 F.3d at 971). When the 
source of the c~vil contempt is a failure to comply 

'with a 'discovery order, the analysis . and available 
remedies under Fed.R.Civ.P, 37 and· the court's 
inherent power are essentially the same. Id. at 9-10. 
Cf Dillon v. Nissan Motor Corp .. 986 F.2d 263, 268~ 
69 (8th Cir.1993) (notiilg the comparability of 
sanctions under Fed.R.Ci'v,P. 37 and sanctions under 
the court's ·inherent power); Gates Rubber Co. v. 

·Banda Chem. Ind., Ltd., 167 F.R.D .. 90, 107 
(D.Co.1996) (noting that "Rule 37. and .the inherent 
powers of the court may be different' routes :by which 
t() reach a result, but the analysis of the criteria along 
.the way can be exactly the same"). . Two 
requirements must be met before a party may be held 
in civil contempt: the court must have fashioned an .· 
Order that is clear and reasonably speciflc,. and the 
party must have violated that Order. Cobell, 37 · 
F.Supp.2d at 9 (cifations·olliitted). Generally, these 
two requirements must be shown by • clear and 
convmcmg evidence~ Id. Although these 
requirements apply whether the court is proceeding 
under Fed:R.Civ.P.-37 or its inherent power, see Isl a 

·. · cotirt ordinarily should turri to its inherent powers 
only as a ~econdary measure when a discovery order 
has been violated. Id. at 10 .. See also Chambers. 501 
U.S. at 50, 111S.Ct2123(noting that "wheri there is 

· bad-faith conduct in the course oflitigation that could 
be adequately sanctioned under the Rules, the court. 
ordinarily should rely, on the Rules rather than the 
inherent power"). Accordingly,'. this Court addresses, 
the President's contumacious . conduct under 
Fed.R.Civ;P. 37(b)(2), (mding that rule sufficient in 
its scope to .redress the abuse of the judicial process . 
that occurred in this case. · · 

1. 

· · Fed.R;Civ.P. 37(b)(2) sets fo1:th a broad range of 
sanctions that . a district court may impose· upon 
parties for their failure .to comply with the. court's 
discovery orders. The Rule provides that if a party 
fails to obey ail order to provide or permit discovery, .. 
. the court "may make such orders in regard to the 
failure as. are just" and, among others, . impose the· 

· folloWing sanctions: (1) the court may order that the 
matters regarding which the .order was· made or any 

. other designated' facts be taken as established for the 
purposes of th.e action in accordance. with. the claim. 
of the P.arty obtaining .the. order; ·(2) the court may 
refuseto allow .the disobedient party to support or 
oppose designated cl11irns or defenses, or prohibit that 
party . from introducing · designated. .matters in 
evidence; (3) the court may strike any pleadings or . 

t . . . . . 
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parts thereof, stay further proceedings until the order 
· is' obeyed, dismiss the action or proceeding or any -
•part thereof, or iendeia judgment of default againsf-
the -djsobedient party; and ( 4) the court may; in lieu 

- of any of the ·foregoing sanctions or in addition -
thereto, enter an order treating as a contempt ofcourt 
the failure of. the party to obey the court's orders. 
Fed.R.Civ.P. _ -37(b)(2). In - addition to those -
sanctions, the Rule provides: - _ _ 

In lieu of an:V;of the foregoing orders or in adqition 
. thereto, the court shall require the party failing to 
-obey the order ... to pay the reasonable expenses, 
including attorney's foes; caused by the failure, 

miless the - court finds that the failure -was 
substantially - *1127 justified or - that _ other 
circumstances Il1llke .an award of expenses unjust. -

Fed.R.Civ.P. 37(b)(2). 

a. 

[121[13][14] Cin two separate occasions, this Court 
ruled in clear and reasonably specific termS -- that 
plaintiff- was _ entitled to information regarding any 
individuals with whom the President had sexual ,.- ' •,, ' - - ' ' 

.relations or proposed ot sought to -have sexual 
relations _and· who were during the relevant._ time 
frinnestate or federal employees. See December 11, 

- 1997 Order,_ at 3; Pres: Depo. at 53.55, 66, 78. __ 
[FN13J Notwithstanding these Orders, the record -
d~Il1o1lstrates py clear and convincing evidence that 
the :President responde'd to plaintiffs questions by 
giving false, misleadip_g and evasive answers that 

• _ were designed to obstruct•the judicial_process. Tue· -
President acknoilec:lged as much _ in his publie 
.adillissiori that he "misled people" because, among 

-. ?ther things, tpe questions posed to him "werebeing 
asked in a politically inspired lawsuit, \Vhich has 
since been .dismissed." _ Although there are a number 
of aspects of the President's conduct in this case that 
might be characterized as contemptuous, the Coiirt -_ 
addresses at this time only those. matters which no 
reasonable person would seriously dispute were in 
violation of.this Court's discovery Orders and which 
do not require a hearing; namely the President's 
sworn statements concerning whether he and Ms. 
Lewinsky ha(i ever -been alone together and whether --

-- he had ever engaged in sexualrelations with Ms. 
_ Lewi~ky. [FN14] 

_ FN13~ As a general matter,a production 
orqeris needed to trigger Rule 37(b). See, 

. e.g., Shepherd. 62 F.3d at 1474; Kropp v. 
Ziebarth, 557 F.2d 142, 146 n. 7 {8th 
Cir.1971} · · -Here, ·the Court's December _---
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. -- 11th Ordermling on plaintiffs niotfon -to 
corripel and addressing aspects _ of the 
President's deposition - constitutes -- a 
production order within the meaning of Rule 
37(b), as does the Court's oral ruling atthe 
Pre~ident's deposition that the LeWinsky 
matter was, consistent with-- the December 
11th Order,_ a proper subjecfof inquiry, and 

-that the President was requii-eq to _ aP,swer -
s_uch questions from plaintiffsfounseL Cf 
Jones v. Uris Sales .Corp .. 373. F.2d 644, 
647-48 (2ndCir.1967) {proceedings before 

-4istrict -court during· which the j~dge issued 
an -oral order requiring compliance with -the_ 
subpoena provided a -proper _ pasis for_ Rtile 
37{b)(2) sanction). - . 

' - -- -~ 

- --- - - - - -- .( ___ --

FN14. Other possible connnTI.aciouscbnciuct -_ 
_ pn the _part of. the President th:it the Court -
does not address at this time includes his 
possible violation oftltjs Coijrt's admonition -
n9t to discuss. die _ deposition: with anyone, 

-At - tb.e conclusiOri of the President's' 
deposition, the douJ;t stated as follo""s: 
nBefore he leaves,· I want torerrund him, and 
everyone else in th~.room, that this case i~ 
subject to a Prote'ctive Order• ... and therefore 

· all parties present, induding Se<:;retService 
agents, _ videographer~, court ·reporters an<l 

.: the - witness are not to -say -anything 
whatsoever -about the _questions -_ th¢y .--\Vere -
asked; the substance of the deposition, the 

length of it, objectio_ns, recess, any,details, 
whether the President did well ot did not do 
wen, whether he is q~dible or not credible, 
[or l whether he_ admitted or. denied any 
specific allegations..:~" Pres. Depo. at 212" 
-13 .- · -- This admonition was an-_ oral reiteration 

-- pf-the Cotirt's ()ctober 30th Confidentiality 
Order on Consent'. C>f all Parties and 
collStituted an expansion' oCthe ·Order ~to · 
persons present at the· aeposition who would 
ot:herwise not<have been subject to its 
provlSlons. While the President· may have 
violated the Confidentiality Order, see, e.g., 
Pres._ -- ,GJ Test. . at _54-58 _ (where'in the 
President· testified .that he ·•approached_ his 
secretary the day after the -deposition in 

_ order -fo ·ascertain_ information t~garding 
s6me ofthe questions that, were asked of 
_ him by plaintiffs counsel), the record in this · 
case._ suggests ·thatthere werev~olations of 
the , Confidentiality_ ()rder attributable -t~ 
other individuals within the ·jurisdiction of 
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this ~ourt as well. Ascertaining whether 
the President or other individuals. violated 
the Confidentiality Order--either ·· wi.th 
respect to the deposition or otherwise~­
would require hearings and . the talcing of 
evidence. For reasons to be stated, the 
Court detemiines that such hearings are not 
in: the best interests of the President or this ' 
Court. See Section II(B), infra. 

l. 

. At his ··January . 17th deposition, the President 
responded to a seriesof questions regarding whether 

. he. and Ms. U:winsky had ever been alone· together. 
by maintaining that he could not recall being alone 
with her. The President testified as follows: 

Q. Mr. President, before. the break, we. were talking 
· about Monica Le)Vinsky: At any time were you ancl 

Monica Levvinsky together alone in the Oval 
Office? . . . . 

A. I don't recall, but as I said, when she worked. at 
the . legislative · aff~irs .· office, they always had 
somebody there on the weekends. I typically 
work:ed some cm the weekends. Sometimes they'd 
brink me things on the weekends. She--it seems to 
meshe brought things to me once or twice on the 
weekends. ln that case, whatever *1128 time she 
would be in there; drop it off> exchange a few 
words and go, she was there. I don't have any 
specific recollections of what the issues were, what 
was going on, . but when the Congress is there; 
we'te working. all· the time, and· typically I would 
do some w9rk on one of thedays of the weekends 
in the afternoon. .. 
Q. So.·I understand; your•.testimony is that it was·· 
possible, then; that you were alone with her, bu.t 

. you have no specific recollection of that ever 
happenin:g? · , 

:·A. Yes, that's:. correct.· It's possible.that she, in, 
.while she was working there, brought something to 
I11eand that at the time she broughtitto me, she 
was the only person .there. That's possible, 

Q. -Do you ever recall walking with Monica 
·. Lewinsky down the hallway from the· Oval Office 
· to.your private kitchen there inthe White Hpuse? 

A.... [M]y recollection is that, thatat some p9int . 
during . the government . shutdown, when Ms. 
Lewinsky was: still anintern but. was working the 
chiefstaffs office because all the employees had to. 
go home, that she :was back there with a pizza that .. 

. she brought to me and to others. I do not believe . 
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she.was there alone, however. l don't think she 
was: And my recoVectiori is that o;n a·couple pf 
occasions after that she was there butrily secretary, 

·Betty Currie, was there with her. She and Betty 
are friends. That's my, that's my i;e9'ollectiop.. 
And I have no other recollection of that. 

'****.*.·* . . ' ' . . 

Q. At any time were you and Monica Le\vinsky 
aIOne. in the hallway between the bval office and 

this.kitchenarea? · . . . ·. •··. . .. · . · . 
A. l don't believe so, un}ess we were· walking back : · 
to the back dining room with the pizza.· · 1 just,. I 
don't remember. !don't believe we werealone iri, 
the hallway, no. · 

/ 

* * * * * * 
Q. At any time have youand Monica>Lewinsky · 
ever been alone together in any room in the White 
House? 
A. I tlimk I testified to that earlier. I ·think that 
there is. a; it is--l have nospecific re.collection, but 
it seems to me that she was on duty on a couple of 
occasions. working for the legislative. affairs office 
and brought me some.things to .sign, something on 

• the Weekend. That's--1 have a general memory of 
t~at. . . . . . .• . · · 
Pres~ Depo. at 52-53, 56-59. 

. ' . ( 

At his Augustl 7thappe·arance before tlie gr~ndjury,. 
the President dil:ectly contradicted J1i~ deposition 
testimony by acknowledging that he had ind¢ed been 
alone with Ms. Lewinsky onanum.ber o(o'ccasions 
during which they engaged in ''inappropriate.intimate .. 
contact." Pres. GlTest. at9-10 .. He stated he also . - . ' ,' - ' ' ' - . 

was alone with her "from. time to time" when there 
was' no··.·.· . .-'improper contact" octurriiik. · Jd.···at.· 134 .. 
The President .. began his~testimony, by readin:g a 
statemtmt which reads in part as foll9ws: . · •. . 

When twas alone with Ms. Lewinsky on certain 
occasions in. early .1996 and once in early 1997, I 
engaged in: conductthat was. wtong. These .. 
encounters did not. co11sist of sexual intercourse .. 

, They did not .constitute sexual . relations as I 
·. underst()od thatterll1 to be' defined at my Ja.imary 

17th, 1998 deposition. But· they did in~olve 
inappropriate .· intimate con.tact: ·. These· · 
inappropriate . encounters ended,·· at my. insistence, 

. inearly 1997. .. . . . 
Id. at 9-10.. The President then testified as follows . 

. in. r~sponse. to questions . regarding . whethe~ he and 
Ms .. Lewinsky had ever been alone together: . : 

Q. Let. :ine .. ask you, Mr. President, you illdicate in·'· · 
· your statement that you were alone with :Ms: 
· Lewinsky: Is that right'? 
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A. Yes,sir ... 
Qo How maIJ,y times were you akme with Ms. 
Lewinsky? 
A. Let 11}.e begin \Yi.th the correct answer. I don't 

.· know· for sure. But if you would like me to give 
an educated guess, l will do that, but I do notknow 
for sure. Andlwill tellyouwhaHthink:, b~sed on 
what I remember. ,But I can't be he1d to a specific 
time, because I don't have records of all ofit.. 
Q. How ~any times' do you think? 
A. wen, there are two different periods here. 
There's the. period when she worked in the White 
Hcm~e until April of '96. And *1129 then there's 
the period when 'she came back to visit me from 
February of '97 until late December '97. 
B.~sed on. our reccirds~-let's start with the records, 

'where we have the best records and the closest in 
time. Based on our records, between February and 
pecembe.r, it appears to me that at leastJ could 
have seen her approximately nine times, Although j 

I do not believe I saw her quite that many times, at 
least it could have happened. 
Theie were-"we think there were nine or IO times 

, when she was in, in the White House when I was in 
the Oval Office when I could have seen her. I do 
notbelieve l saw her that many times; but r cciu1d 
have. * * * I remember specific;:tlly, I have a 
specific recollection of two times. · I don't 
remember when they were, but I remember twiee 

. when, on Sunday afternoon, she brought papers . 
qownto l'lle; !;fayed; and we were alone. , . · 
And I am· frankly ·quite sure--althciugh I . have no 
specjfic memory, I am quite sure there were a 
c9~ple of more times, prpbably two times more, 
three times more. That's what l would say. That's · 
what T can·· remember. . But I·. do not ·remember 
when they were, or at what tirne of day they were,· 
or what the facts were. But I have a general 
memory that would. say l. certainly saw. her more 
than twiceduring that period between January and · 
April ofl996,, when she "Yorked there. . 

.Id . . at ~0-32 ... In addition, the President recalled a 
specific .meeting on December 28, 1997, less than 
three weeks prior to his January 17th deposition; at 
\Vhich he and Ms. Lewinsky were alone together. Id. 
at 34. The. President went on to acknowledge that he · 
tried to conceal his "inappropriate intimate 
relationshjp" . with Ms. Lewinsky by·. not c telling 
anyone ab9ut the relationship anq by "do[ing] it 
where nobody else was looking at it," stating.that he 
would have to be an "exhibitionist not to have tried fo 
exelude everyone el~e." Id. at 38, 54. ··.The President . 
testified as follows . in response .·. to a question · 

.·· tegai:ding how many times that occ~ed: ·. ... · 
Well, if you go. back to my statement, I. remember . 

.. thel"e. were a few times in ;96, I can'tsay,~itli any 
-c.ertainty. . . There was once ineatly '97. After she 
Jeft the .White House, l do notb~lieve lever had 
anY inappropriate .contact with her. i1J the rest of '9~; . · 
There was one occasionin '97 when, regrettably, 
that we were alone .. together for ·a few minutes,·. I . 
think .. about 20 minutes, . and there was 

.. · in~ppfopriate . contact. And aft:er that, to the best 
. of my memory and belief, it did not occur again; · · 

· Id. at38-39. · · · · · 

Ii. ,•' ,, 

With respect to. wheth.er he amf Ms. LeWinstjf had 
engaged in sexual relatibns,the Piesidenetestified at 
his January 17th deposition as follows: 

Q. Did you have an extramarital. sexual affair with 
. . Monica Lewinsky? · 

. A.No .. 
Q. If she told someone that she. had a sexual affair 
with you beginning in Novembefof 1995, would • 
that be a lie? ·, 
A. It's certainly not the truth. Ifwould not be the 
itruth;, . . 

Q. l think I used the terrn "se~uaLitffa,ir. II : Apds9 
the . record. is completely dear, have you ever had 
sexual relations with.·Monica Lewinsky, as.that 
term 'is defined . in' Depositibn :gxhibit l, ·as 
modified by the Court? . .. . .· 
Mr. Bennett: l object because l don't knowthat he 
can remember ~ , . 
The.Court: Well, lt's•}eal short ...... · He can~-I Will 
permit the question arn;l you may Showthe witne.ss 
definitionilinnber one .. · '· · 
f\. ,I have never had sexual.relatip~S~vith¥onica 
L~wi:1?-sJw .. Tye never liad an affair with ht;,r. 

.Pres. bepo. at 78. 

The President confirmed .these denials in response to ·· · 
questioning .· .· from his attorney regarding . Ms: · 
Lewinsky's·, affidavit and, whether he and Ms. 
Lewinsky ever had a "sexual relationship": ..... ·• . . 

Q. ln paragraph eight of her affidavit; she says this, 
"I have.· never· had a sexual relationship with the. 
President, he did not propose tha.t we have a sexual 
,relationship, he did not offer: me· .. etl1ploytnent or 
otherbenefits ·in exchange· for a sexuaJ.relatimiship, 
he did not deny me e111ploymel1t qr other benefits 

. for rejecting a sexual.relationship;"i. *1130Is that 
· a true and accurate statement asfar as you 1cno~ itf 
A. That is absolutely true. · · · 

·,Id. at 204. ·. . 

Consistent .witll:t his denia.lat his depositiqn ofa 
~exual refationship with.Ms .. Lewitisky1 ~e President 
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had ea,rlier answered '.'None" in response to plaintiffs 
'Interrogatory No .. I 0, which stated as follows: .. 

enga;ge in ·.an extended ' a,iiiilysls of the president's 
·sworn statementS in this lawsuit• . Simply put, the , 

'··: 

" ; 

· Please state the · name, address, and . telephone · . 
1,1umber of ea,c;h and every [federal employee] With 
whom.you had sexual relations when you [were] .... 
President of the United States. · · · 

See Pres. Clinton's Resp. to Pl.'s Secoiid Set oflnt. · · 
at 5;. Pres. Clititon's Supp; Resp. to Pt's Second Set. 
of Int. at 2. As previously noted, this int~rrogatory 

··was a~wered Withoµt regard to. a. fortnal defniition Qf. · 
. the term "sexual relations" after this Court had 

.·. ente~edits D,ecember 11th, Order filling.that plaintiff 
· · was•entitledto such information. · · 

'President's .. deposition testjitj,ony. regardiilg. ;wh~ther. •· ·,. 
· he had ever been: alone . Witli .·Ms ... tewinsky. was; 

intendo1,1allf false, , and hi§ '. stateJiic,mts regarding ' : ' ' 
· ·:whether he had ever engageq in sexu~l relati,ons With, • . 

·· Ms; LeWinsky like\Vlse ·. · we~e intentionally false; · 
notwitl,istariding tortµre~ '.d~fjnitiO.n~ iµtd: · ; 
intei;pretatioiis of the tenii ';sexiiat relapons!' [FNl6f 

· .. 
· ·· · .. FN15. Jndeeq,.everi thbugh:th~ President's• ,· 

, testimony at pis civil depositjon was:eniireiy" 
· .;;: · · , . . ·. · . · · .. · .· . c:onsistent with. Ms. ·Lewfusky's .affida~if 
;'At hls A~gust 17th grand jlll')' appearan9e, . the . de~yiilg "sexµa,lrelatio:l)S" 'between herself . 

· ~ "Fl'.esident directly contradicted . his deposition and the ·Preside:µi; the::.'President's. attorney ' .· · 
· .. testimony' by acknowledging "inappropriate intimate later .. notifie~ . this J:;o:igt pursuant .to .· his: 

contact" Wlth Ms. Lewinsky Oli numerous occasfons. ptofessforial resp6ns~billfy t~at p6itiOn8 ci( 
.·· .. Pres. GJTest. .at 9-'10; 38-39,. 54; When aske(l by a : ;Ms. Lewinsky's affidavit wei'¢ reported.to be .. 

.. , . grand jtirol: what he meant by "mappropriate confaet,'; .. ';misleading and not tnie'' and thatthls Co\nt ·• 
· . Jhe. President stated, "What I mt;ant was;' and what should not iely on Ms; Le:Winsky's ~ffi,davit: 
. they can infer that I meant was, that I. did things that or remarks of counsel chitracterizing that 

were,,~when I. was al.one with , her, ~at . were affidavit:. Se~ Letter of.Septein9er·:30, 1998: 
. iriappropriate and wrong." 'Id.· at 92~93. . . The The President's tesfunqny,, at his'deposition . 
· · ·.· Presiden(' repeatedly refused to pr9Vi,de answers to ·. ' thafMs.' Lewinsky's deiiiaHn her af&davit · · · · 

· .. :-·. 

...·' 

... : ·, , .. 

qµestions regatdirig specific· sexual activity between i of a ... sexual relatiqilship';. be~een:the#was, . 
·. · ........ · .. . . himself and Ms: Lewmsky, instead. referring to 'his. . ,:.> · · · ·• · •"absofotely tnie" 'likewise 'was ·''misleading'•· 

,,·: 

·.·. ': 

;statement acknowledging "inappropriate intimate.·· andnottrue.'1 , • . ... · .. 'r· J; .... . 
· :>contad".andstating that i•sexualrelations" as defineq··. ,,. 

·: .by him&el(ancl "most ordinary. Americarui" means, 
··• · ·· ·' for. the most pari; o'nly in:tercourse~Jd. at i2, 22-24,. · 

.92~94, 102:::03;. UO-H, 139, 1()8. ·. Nt;vertheless, the. 
. . Presideiit,: ~hile damnng that he did not engage m · · . 

, . ·~intercourse ~t:h Ms. Le\\'.insky and did not engage in 
· . a11y: other contact· with her tliat would fall within· the 

.. · defurition·of '.'sexualtelations" used at his deposition, . 
acknowl!idged that the natiire C>f hi$ "inappropriate 

. mtimRte con~c'". with Ms, . Lewin8ky 'was · sµch ·that 
' 'he would have been an "e:Xhibitionist" had it been ' 

. . · viewed by others> Id . . at 10, 12;; 54, 96. ,. The 
:President went on to state thafhe did not believe lit: . 

' ; violated th¢ defniition ()f sexUal relationS he was 
· . giv~n "by' directly touching those parts Qf her body , 

with ihe mtentto arbuse or gratify.'' Id. atl39,l6~. :' . 

·.i.,:t •". 

it is,. difficult to constrile the :President's sworn- •.. , . 
statements in' this · civii la\Ysuit .concenring ·. his . 
relatiollihip With MS ... Lewinsky as anything. other 

· ,than a· willful refusal to obey this Court's discovery 
. Orders; Given tlie P~esident's admission iliat he ~as 
, misleading with regard to the questioD.s being -posed 

\to him artd the, Clarity with. which his falsehoodS .are 
··reveafoci by the .record, [FN15Jthere is•no n¢ed to . 

,· .·· .. 

. . ·.. . . .· . ~ . 

· · FNI6'. The Pr~sid6ntseein~d~to a~cept ·01c•s· 
c4a,racterizadon ofl,tis µWroperconiact'With .. 
Ms. LeWinsky as ··~ortie kiild ofse}S:" ;ind as 

' ' .a "physjcaliy intitriatelt relationship.'' ,;pres.­
OJ.Test. atl23,, 136, Aliqough tpePresident 

· J did• not disclos.e any specific sexual acts 
between· himself and' Ms~. Lewi.risky~ \le did 

· state that o~L· sex. '·perfofllled by'·· Ms. \" 
. Lewinsky on hifri&eJf wouta no( constitute 
•!'sexual retati'bnsi•:•as tliii.t tefui'~as defined · · · 
by plaintiffat his deposition, /d, at 93, 100, 
io2, 1o4:. 05, 1s1.:s2, 1'68, · · It appears the 

· President is .asserting.. tliat. Ms. 4win$~Y: . ,, ·· .. · 
could be haVirig sex With hhn,\vinie; at the' 
same time, he was pot having ·se:l!'·'\itlfher ... • · .. · 

. • : . . . . . .: . ' .. : .· ' ~r .. : ' } ~. ' ·. . .•. 

'(i~rtaillly the p~~si(ietit's aggrlivauori' Wi~ what h~ ' ' 
~onsi~ered a "politically ilispired Nl31'1awsuit ... tnay 
well have. been justified, although the Court liiakes no: 

· .. ·. findiiig,s in·~that regard: Ev~n a~surtririg that.to .be so,~< 
. however, his recourse for the tilillg of.an.iriipfoper ... 

:claim against hi~ was to niove fo.r the imposition. of ; 
: sanctions against ptaintiff. · · . See,' e;g., Clinton v; ·. 
Jorle~.52o'irn. at708~09; 111.s.cL:1'636 (noti!ngthe . 

. .-. '· . . . . . . . . . . . ' .. ' .. 

... , ': 

.1·' • 'If 

: ' . ·:~ 

. . . ';·,:. 
·.. ·_.': . 
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l}vaih1bility of sanctions for litigation directed at.the 
·President in his. unofficial capacity for purposes of 
political gain or harassment}. The .Presidentc<;n1ld; 
for example, have m 0ved for sanctions pursuant to 
Fed.R.Clv.P.11 jf, as he intimated in bis address to 
the Nati()n, he was convinced thlit plaintiffs lawsuit 
was presented for an improper purpose and included . 
clainis . "based on 'allegation8 and other factµal . 
contentions [lacking] evidentiary support' orunlik,:ely' · 
to . prove \Vell~grounded after reasonable 
investigation." .1d. at 709 n. 42, 117 S.Ct. 1636 
(quoting Fed.R.Civ.P. ll(b)(l), (3)). The President 

· never challenged the legitinllicy of plaintiffs· lawsuit 
by filing a· motion pursuant to Rule 11, however, and 
it simply is not acceptable to employ deceptions and 
falsehoods in an attempt . to obstruct the judicial 
process, understandable as his aggravation . with 
plaintiffs· lawsuit may have been, "A lawsuit is not a 
contest.in concealment, and the, discovery process 

>was:established so .that 'either party may compel the 
other to disgorge whatever facts he has in his 
possession.' " Southern Ry. Co. v. Lanham, 403E.2d ·.~ 

• 119, 130 (5th Cir.1968) (quoting Hickman v. Taylor.· 
... 329 U.S. 495, 507, 67 S.Ct. 385,. 91 L.Ed. 451 

(1947)). i 
. . . - . . 

In sum, the record.leaves no doubt that the President 
violated this Court's discovery Orders regarding 
disclosure of information deemed by this• Court. to be · 
relevant. to plaintiffs lawsuit. The Court therefore 
adjudges the President to be in civil contempt of · 
collitpursuantto Fed.R.Civ.P. 37{b)(2). 

2. 
. ,; .· . . 

JlSJThe Court now turns to the issue of<ippropriate ·· 
sanctions. Several of the smctions contemplated by 
Fed.R.Civ.P. 3Wllffi are unavailable to this Court <is 
the llilderlying lawsuit has been terminated;. . The 

• Cotift. C<lnnot, for example, orde,r that the matter~ 
. \lPOI1 which the •President gave false statements qe 

taken . as. established, nor 'C<ln the . C,ourt render .. a . 
· defaultjudgmeutagainst the President, both of which 
the· Court would have considered had this Court's · 
gr<int . ()f summary judgment .to defend<ints . been. 
reversed and tema:nded .. Moreover, as the Court 

• earlier .noted, the determinatfon of appropriate . 
sanctions must take int()' account that this case was 

. dismissed on summaryJudgment as lackiil.g in merit-.: 
a deCision that would not have ch<inged even had the 

· President • bee1:i trqfhful. with . respect to his 
i"elatjonshiP with Ms. Lewinsky · · [FNl 7]--and. th<it 
. plaintiff was made whole, having settled this c.ase for 
a.n. amount in excess of that prayed for in her 
complal.nt · Nevertheless, the President's 

contuffillcious conduct in this case, coming as it did ·. 
. from a member of the bar and the chief'law'·, 

enforcement officer ofthis. Nation, ~~s without : 
justification and undetjnined the integrity of the 

·judicial system; ."[O]uradversary system depends .on 
a: most jealous ·safeguarding of truth and candor," 
United States v. Shaffer Equip. Co .. 11 F.3d450,.463 
(4th Cir.1993), and ''.[t]hesystem Cl}n provide, no 
harbor for clever devises fo divert. the search, mislead 
opposing counsel or the. c~urt, or cover upJhatwhi,ch · 
is necessary for justice in thf end." id. at 4.57-58 .. 

· Sanctions must be imposed~ not .only to ·redress. the 
· nriscoridlictof the PresideJ.lfin this case, but. to deter 

ofuen; who, }laving observed the Presideht's televised 
.address to the Natioti in which his defiance of.this 
Coiirt's discovery Orclers . was revealed, : rhight 
themselves cortsider emulatirig the President of the 
·United States by willfully yioiating discovery orders . 
of this and. other courts, thereby engaging in ¢6ndµct 
thar undermines· the integi:ity of the judiCial system .. 
See National Hockey League v. Metropolitan Hockey 
Club, Inc.. 427 U.S .. 6J9, 643, 96 S.Ct. 2778, 49 . 
L.Ed.2d 747 (1976} (noting that "other parties to 
other lawsuits wouldfeeLfreer tha~ we think Rule 37 
contemplates' they should .. feel to *P32 floµt other, 
discovery . orders of other district courts'' if 
·contumacim1s conduct was left unaddressed) (per · 
curiam); Roadway Express .v. Piper. 447 U.s.752, 
763c64, 100 S.Ct. 2455, 65 LEd.2d 488 (1980) . 
(noting that Rule 37 . sanctions must be applied 

· diligentl)'., both th penalize thqse whose conduct 
· warrants sanctions arid to deter those who might be 
. . tempted to sanctiornible cohduet. in the absence of . 
such a deterrent). . Accordingly, the Corirt imposes · 
the following· sanctions:· 

FN17. The Court.lloted th~t wheQle.r other 
women may have been ~ubjected to 
work:place harassmeht does, not chlinge the 
fact that plaintiff has 'Jailed· to d~mcmsttate 
that. she i'hersd[was the vie;tim of~lleged 
quid pro quo or hostile work etl.vii()nment 
sexual· harassment,. [that) the i>resident · and. 
Ferguson conspired to deprive her of her 
civil rights, or [that] sh£? suffered emotional 
'distress so severe in nafuie thaf • no 
reasonable person . could be .. · expected .• to 
.endure it." Jones v. Clinton. 990F.Supp. at 
678- 79 (emphasis in original). 

. . . ._ . . '' . . 

· . First, the President shall pay plaintiff any reascniable 
expenses, including attorneis fees~ caused by hiS 
willful failure to obey this Court's discovery Orders . 
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Plaintiffs former counsel are directed fo submit to 
this Court a detailed statement of any expenses and 
attorney's fees incurred in' connection with this matter 
within twenty (20) days of the date of entry of this 
Memorandum Opinion and Order. 

' ' . . 

'Second, the President shall reimburse this Court its , · 
expenses in traveling to Washington, D.C. at his· 
request to preside over his tainted deposition. The 
Court therefore will direct that the President deposit . 
into the registiy of this Court the sum of$1,202.00, 
the total expenses incurred by this Court in traveling 

: to,Washington, D.C. [FN18] 

FN18., The tindersigned and Mr. Ward 
· departed Little Rock, Arkansas for 
Washlngton, D.C. on January 16, 1998, and 
returned to Little Rock on January 18, 1998. 
Total expenses were incurred m accordance 
with the niles and regulations set forth in. the 
Guide to Judiciary Policies and Procedures, 
Volumes I and III. In this respect, air fare 
was $216.00 per ticket and subsistence was 
$374:00 each. Remaining expenses totaled 
$ 22.00. ' 

[ i 61 [ 171Fl 81 In addition, the Court . will refer this . 
matter to the Arkansas Supreme Court's Committee 
on Professional Conduct for review and any 

· disciplinary ac:tion it deems appropriate for the 
President's possible violation of the Model Rules of 
Professional Conduct. [FN19] Relevant to this case, . 
Rule 8.4 of; the Model Rules provides that it is 
professionaC miscqnduct for a lawyer to, among other 

: things, "engag1e in conduct. involving dishonesty, 
' . fraud, deceit or ,misrepresentation," ot t.o "engage in 

conduct that is prejudicial to the adrrrillistration . of 
· justice." . The President's conduct as discussed 

previously arguably failswithin the rubric of Rule 8.4 
and involves matters· ·that .·the Committee on 
Professional Conduct may deem appropriate for 
disi:;iplinary action. [FN20] 

FN19. The Committee on Professional 
Conduct acts as an. arm of. the Arkansas 
Supreine Court in matters relating to the 
supervision 'and licensing of Arkansas 

. attorneys, of which. the President is one, and 
that Court has exclusive jurisdiction over the 
conduct of Arkansas attorneys andl has the 
power to make rules regulating ·the practice 
of law and the professional conduct of 
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attorneys of law: See Neal v. ·Wilson, 920 
F.Supp. 976, 987- 88 (W.D.Ark.1996), ajfd,. 
112 F.3d 351 (8th Cir.1997). In that regard, 
the Arkansas Supr~m:e Court has· adopted the 
American Ba,r Association's Model R:ules. of 
Professional Condluct as the .· State .of 
Arkansas's code of . · professional 
responsibility: , See In re Arkansas Bar 
Ass'n. 287 Ark. 495, · 702 S.W.2d 326 
(1985). 

FN20. In referring this ·matter to the 
Committee on Professional Cond4ct, this 
Court does ·, not thereby , relinquish · 

' jurisdiction to address the matter itself and 
issue sanctions. Rather than having been 
qisplaced, the authority of this Court tp 
sanctioii ~ttorneys is independent of, .. and in 
addition fo, the power of review possessed 

· , 'by the Committee on Professional Conduct. 
see Harlan· v. Lewis. 982 F.2d. at . 1261 
(noting that "[a] district judge must have the 
power to deal with conduct of attorneys in 
litigatfon with\lut delegating this 
responsibility to . state , disciplinary 
mechanisms," and: that i'[ s ]tate disciplinary 
authorities may act ill such cases if they 
choose1 but this does not limit the power or 
responsibility of the dtstrict court"). 

, r· . .-··, 

B. 

ll21 in a<ldressing only the President's s~om 
statements ·· 'concerning ·, his relationship with .. Ms. 
Lewinsky, this Court is fully .aware that the President 
may have engaged . in other contumacious ~onduct 

.· warranting the imposition of sanctions. See .n. 13, 
. supra. The Court determines, however, that this' 
matter can be sUITI!narily addressed by focusing on 
those specific instances of the President's 'misconduct 
with which there is no factual 'dispute and which 
primarily occurred directly before . the Court.· While 
hearings. might have been necessary were there ari 
issueregarding the President's willfulness in failing . 
to obey ·the Court's discovery . Orders, the 
circumstances· surrounding the. President's failure to 
disclose his relationship with Ms. Lewinsky as 
orpered by this Courj:, are·.· undisputed and ·contained 
within the· record. · the. President has essentially 
.admitted that he intended to mislead plaintiff in her . 
effqrts *1133 at gaining information deemed by this 
Court to be relevant, . and heiirings would not assist 
the , Court in addressing· the· President's misconduct. 

Copr. © West 2004 No Claim to Orig. U.S. Govt Works 
' ' 



• 

36 F.Supp.2d 1118 
79 Faji: EmpLPrac,Cas; (BNA} 1561 
(Cite :i.s: 36 F.Supp.2d 1118) · 

regardinghis failure to. obey this Court's discov~ry 
Orders. Thus, no possible prejudice t() the President 

1 can result from this · Court · util~ing summary 
procedures rather than convening hearings. Indeed, 
it is in the best interests of the President and this 
Court that this matter be expeditiously resolved, 
Hearingsto address other possible instances of · 
misconduct · on th.e part of the President. coµld 
possibly be . quite extensive and would . require the .. 
faking of evidence, including, if necessary, testiillony 
from witnesses. 

This .is . not i to say that the Court considers other 
instances of possible Presidential misconduct in this . 
case unworthy of the Court's attention. In fact; the 
Court fully considered addressjng all . of the 

. President's possible misconduct pursuant to the 
criminal contempt . provmons set forth · in · 
Fed.R.Crim.P. 42, but determines that such action is 
riot necessary at this·. time for ·two primary reasons. 

.TFN21] 

FN21. Under 18 U.S:C. § 401, federal 
courts possess the .. power . to impose 
sanctions for criminal contempt committed 
in or near the presence of the court. When 
invoking this power, courts must follow· one . 
of two procedures set forth in Fed.R.Crim.P, 
42. Purs.uant to Rule 42(a), a cotirt may 

.. punish direct contempt, i.e., that contempt 
which occurs within the "actual presence"of 
the ciourt, . in . a summary fashion. ·. F.or 
conduct beyond the scope of Rule 42(a), 

· · such as indirect contempts that ciccur out of 
cou:rt, Rule 42(b) requires such other 
criminal contempts to be .prosecuted upon 
notice and a hearing. see Schleper v. Ford 
Motor Cb., 585 F.2d 1367,. 1372 {8th 
Cir.1978). . 

First, .the . summary · adjudication procedures 
delineated in Rule 42(a) are most likely inapplicable . · 

· ip this, case since the power summarily to convict and 
piinish for contempt of court undeq:hat rule generally 
"restS on the proposition that a hearing to determine 
guilt .. of contempt is, not necessary .. when 
contumacious conduct . occurs· in the actual ·presence 
of a judge who observes it, and when immediate 
. action is requir(~d to preserve order in the proceedings 

· and appropriate respect for the tribunal." Smith: v. 
··Smith,145 F.3d335, 342- 43 (5th Cir.1998) (quoting 
In re Chapfoin. 621 F.2d 1272. 1275 (4th Cir.), cert . 
denied, 449 u.s: 834, 101 S.Ct 106, 66 L.Ed.2d 40 
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(1980)). Here, the Court wasnotaware of any of th~ 
instances of the President's. possible misconduct until 

·well after this case had been dismissed.on sum.illary 
judgment, and immediate action was not reqiiired to . 
preserve . order in· the proceedings. See I~ternational 
Union .. United Mine Workers o(Am. v. Bagwell.·512 

. U.K 821, 832-33, 114 S.Ct. 2552,.129 L.Ed.2d 642 
(1994) (noting that''[s]ummary adjudication becomes 
less justifiable once a court leaves Jhe realim of 
irn:nlediately Sanctioned, petty dire.ct Contempts, It and 
that II [if] a court delays' punishing a direct contempt 
until the completion oftiial, for'example,due process 
requires that the conternnor's rights ·to ··noticea;nda 

·. hearing be respected''); · · 

Sec~nd, . resolving the. ma.tter expeditiou~ly. and 
Witli011t hearings pursuant to' Rule 42(b)isinthebest 
interests of both the President and this Coiirt. Were 
the Court tt:r delve irito conduct. which arguably. was 
c.ontumacious but which is not fulfy apparent from 
the record, this Court, as previously noted, would ~e 
requifed to hold ... hearings. and talce evidence, 
including, if necessary, testimony fr()m witnesses; . 
Sii~h hearings could possibly last several weeks ancJ 
Jriight require referral of the matter to a prosecutor. 
See. United States v. Neal.' l01F.3cl993. 997-98 (4th 

· Cii.1996) (noting that when contumacious conduct 
occtits out of the presence of the court or doesnn6t 
interfere with ongoing, proceedings inunediately 
before the court, contempt power does iiotpermi(a 
judge to dispense with a prosecutor altogether and fjH 
the .role himself}. Because much of the President's 

'conduct has been or is being. investigated by6IC~. 
and in order to prevent any potential doublejeopardy 
issues from arising, see, e.g., United States v. Dixon. 
509 U.S .. 688, 696, 113 S.Ct. 2849, 125 L.Ed.2d 556 

'(1993)(noting thatprotectiop. of the dpublejeopardy 
· clause. applies to nohsuminary . crill)inal contempt 
. prosecutions), this Court will forego. proceeding,· 

under Fed.R.Crim.P. 42 and, address the President's 
contempt by focusing on those undisputed matters 

' that are capable of being si.mllriarily addressed 
. pursuahtto Fed.R.Civ.P. 37(b)(2). See Bagwell. 512 
· U,S. at 833. 114 S.Ct .• 2552 (noting . that .certaiii. 
mdirect . contempts . are apprqpriate *1134 for 
imposition through civil proceedings, including 
contempts impeding; the. co~s ,abilityt() adjl}dicate · 
the proceedings before' it and . .those contempts 
involving. discrete,,· readily . ascertainable acts). 
[FN2'2J .... 

FN22. · lri electing .· to proceed lllnder 
Fed.R.Civ:P. 37(b)(2), the Cqilrt also avoids 
any constitutional issues that might ans~ 

. . . 
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· .. · from addressing . the matter in a criminal · 
context. A.s noted in Section II of this 
Memoranclum Opinion and Order;. the 
Supreme •Court essentially resolved the 
question. of whether a President can be cited 
for civil contempt.by holding, .in a ciyil 
proceeding, that the Constitution does not 
place . the ·· President's unofficial ·conduct . 
beyond judicial scrutiny. · See Clinton v. 
Jones. 520 U.S. at 705. 117 S.Ct. 1636. 
C)ilninal contempt, however, "is a crime in 

· the ordinary sense," seeEagwell,512 U.S. at 
. 826, 11.4 s.ct. 2552 (quoting Bloom Y. 

Illi'f'lois. 391 U.S. 194, 201, 88 S,Ct. 1477, 
20·LEd.2d 522 (1968)).·(emphasis added), 
and the question. of whether a President.can 
be held in criminal contempt of court and 

. subjec:ted to criminal :penalties raises 
constitutional .issues not addressed by the 
Suprelme Court irt the Jones case. Such 
i.ssues could·. engender. protracted litigation,. 
~ee United States v. Nixon. 418 U.S. at 692, 
94 S.Ct. 3090, and consume the resources of 
both the Presidentand this Court, 

· Nevertheless, the Court will convene a hearing at the ·. 
iequest. of the President should he desire an 
opportmllty in which. to demonstrate why he is not. in 
civilcontempt ~f court, why sanctions should not be 
hnposed, or why the Court is otherwise in error in 

· proceeding in the· manner in which it has. In that 
r¢gard, the Court will .. stay enforcement .of this·. 
Memorandum opinion and Order for thirty(30) days 
from the dat.e of its entry in which to. give the 
President an opportunity to request a hearin'.g or file a . 
notice of appeaL . In addition, the Court will entertain 
any. legitimate and reasonable requests .from the 
Presidentfoi ·extensions of time in which to address 
the matter.' .· Should . the President. fail to request a · 
hearing or file. a notice of appeal within the time 
allowed, the Court will e.nter an Order setting foith · 

· the time and manner by which the President is to 
.. comply \vi th· the ·sanctions herein imposed. . Should 
•· the · President s11cceed .in .. obtaining a hearing, 
however, whether at his request or by way of appeal, 
any interests · fu an expeditiOllS resolution of this 
matter artd 'in sparing the President and this Court the 
tuniloil of evidentiary hearings wilLno longer be a · 

· consideration ... · Accordingly, .the President is hereby 
·put on noticeJhait this C::ourt Will take evidence at any .. 
future.· hearings--including,··· if necessary, testimony.• · 
from witnesses"-oh. all matters· .. concerning the 
Presicient'.s conduc;t in this lawsuit which may warrant 
af111ding of civil ,contempt. JFN23J · · 
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FN23. The scheduling of any hearings 
would, of course, be consi~erate to the 
President's schedule and his conducting the 

. duties of his office .. The Couit is. particularly 
mindful of the crisi1> in Yugoslavia and 
recognize~ that the President inust hot be 
distracted in his attention to that situation or 
other .issues ofimmense importance: 

·m. 

The Court takes no pleasure whatsoever in holding 
this Nation;s President in contemptof court and is 
acutely aware, as was Jhe Supreme Collt;)haUhe . 
President ·"occupies a unique ·office with powers and 
responsibilities so vast and important that the public 
interest demands that he devote his undivided time 

··and attention to his public; duties." Clinton v. Jones, ... 
520 U.S: at 697, 117 S.Ct. · 1636. . Asnoted earlier~ 
however, this Courtlfas attempted throughout this 

· caseto apply the law to the president in the same 
manner as it would apply the law to any pther 
litigant,. ktieping in mind the . duties .. and statlls of the 
Presidency and the "high: respect" that is to be . 

. accorded his office. See. Clinton v. Jones, 520U$.· 
at 707, 117 S.Ct. 1636. ·. In"that regard,. there simply 
'isno escaping the fact that the.President deljberatdy 

. . violated this Court's discovery Orders and thereby 
undermined the integrity. of the. judicial system 
Sanctions must pe imp9sed, not o!Vy to redres~ the .. 

. ·President's misconduct, bµt to deter others who rnight 
. .themselves consider . emulating the President of the 

Vnited .States by· engaging in.. lnisconduct that 
. undermin~s the· integrity .of · the .. judicial systeµi .. 
. Accordingly, the Court adjudges the President to be 
in civil contempt of;coµrt pursuant to Fed.R.Civ.P. 
37(b)(2) for his wil.lful faihire to obey this. Court's 
discovery Orders and hereby orders the following: 

L The President shall pay plaintiff artf reasonable 
· expenses, including attorney's fees, caused by his 
. willfuLfallure to obey·.this. Court's discovery Orders. 
Plaintiffs former counsel are directed to submit to 
tllls Court a detailed statement of any expenses and 
attomey's*1135 fees in~urred in connection wiili this 
matter within, twenty(20) days 'of the date of entry of 

··this MerilorandumOpiajo.nan? Orciet .. 

. 2 .. The President shall deposit into tlie.registryqfthis 
Court the sum of$ 1,202.:00, the total expenses · 
incl.lp"ed.hythis (Sourt in travelingto Washington, 
D.C. at the President's ·request to p:reside over bis 

. ' . '' .. . ~· . 
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· In . addition, . the Court . will refer this matter·· t<J the 
Arkansas Supreme . Court's .. Committee . on 
Professional Conduct for review and any action it 
deem:s appropriate. 

The Cburt . will. stay enforcement· · of this· 
Memorandum Opinion and Order for thirty (30) days 

. from the . date oL its. entry in order to allow the 
President an opportunity to request ·a hearing or file a 
notice of appeal. .. ·Should the President fail to timely . 
request a hearing or file a notice of appeal, the Court 
will enter an Order setting forth the time and manner·, 
by which the President is ·to comply with the. · 
sanctions herein imposed. · 

IT IS SO .QRDERED this 12th day of April 1999. 

36 F.Supp.2d 1118, 79 Fair Empl.Prac.Cas. (BNA) . 
. 1561 . . . . .. . 

ENDOF DOCuMENT 
j 

( 

:/' 
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• 
122 S~Ct. 36 (Mem) . . .·· 
151 L.Ed.2d 254, lCal. Daily Op, Serv. 8542 

··(Cite as: 534 U.S. 806, 122S.Ct. 36) 

c ._, 
· Supreme Court of the United States 

. In the Matter of DISCIPLINE OF Bill CLINTON .. 

No. D-2270 .. 

Oct.I, 2001. 

. - . .· ' \ 
Bill Clinton, of New York, New York, is suspended 
from the practice oflaw in 1this Court, and a rule will 
issue,. returnable Within 40 days, requiring him to 
show cause why he should not be. disbarred frOm the 

·practice of law in this Court. · 

122 S.Ct.36 (Mem), 534 U;S. 806, 151L.Ed.2d254, 
l Cal. Daily Op. Serv. 8542 · . · 
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