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·Schumer, Hori. Charles E., a.p.S .. Senator froJl1 the,State.ofN·e~ Yoi:k\.;.:.:o, .. .. 

preparedstatem.ent. 

. . PRESENTER 

Cotriyn, Hon. John, a: U.S.·§enat()r.Jrom th~.St~te"of Texas presenting Brett 
·. M. Kavanaugh, Nominee· to be Ciruit 'Judge for the Disti;ict of Columbia 

Circuit.···:·:·············:., ..... • ...... : .... :.'. ....... , ...... .' ........ :: .................. :.: ............ : .• :;·:: ........ . 
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,STATEMENT OF. THE NOMINEE. 

Kavanaugh, Bre.tt. M., Nomiriee to be Cir~uit J'ugge for: the District oLColuni-

biQ~!~~r~~~~;~~·:::·:::.::::::':::::::;::'.:::::::::::::::::::::::::::::>::::::::'.:::::.:;::::::::::::::::::::::::'.::::. 
QUESTIONS AND ANSWERS . " 

' ' ' . ·. ' . . . . :·' . ·. :'., ' 1: -~.. . . . . -.- ,. '. -. : __ ,- . :_: .: ' ·' \ .. >' ' 
Responses ofBrett M: Kavariaugh.fo questions submit~ed by Senato,rs Le,ahy,; 
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.. UN~f'E~'s~~T~$ SENATE;,. . 
. ,, , ,• , . '. : . ; • 1; c:M~H'.r~EE,PN ~~~~~~:~~~vb; _,: ·, 

;Th,e .Qomfuittee. met, pur,s\j.,a:J:i,t:t~'.·:Q.otic~, 'at0 to.:to"'a:b.1·:, i:fl. room, , 
~l),-.,-~26; Ptrk~,e11. Se~a~~ .,Offic~:. B;tril~~:qg~. ·.Hon; OrfiP. _g .. ,· l;l13:tch,, :· . 
C.hairman of the Committee, presiding.·~ ., · . .,, , · . ·:.· .. : . ·. · · ... · 
. ·.~~~~e~.t: Sen,ators Hat~h,-'K:>r:l, Ses.s~?n~.,Gorn:Yn/'~e~~~~ ~~.I).ried;Y'~;. 
Femstem, Schumer, .and Durbip., ·. : . ·· , · .:.' . ·. . · · · ·. . · · , 

·' •• • !. · • ' ' · · • .. , f :~- ;~ ' • ';,, .... .. , · · ·, ••• ·c- <" ·~. ! 
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' .:' __ · ... '·.,. >: .,' ....... ; ·~· ·."·-,.:,\ ,·. :'.,~·:· · ... ~:~:~: ,_·· .. " .. ): : .. l .:;. · •. ;· 

. :. we: .reinaii:i well ;behind Presiqe,nt Clintqn's"fi:rst-term cdn:firmation 
<t9tal of 203:~ . · , ' . , . '. • . ·. . " . . :.. ·" . . 
, . . So ·whi~e. we have. iruide s!)Jile' progress ;tn: i:~porting .~omi:p,ees t'o , 

. the.full .Senate, t}l.e 1work of confirming 'jQ:dges· re;mains. We pres- ... 
'"e.ntly ~ave ;2~ judges .o;n the· executive' ~aleridar;, 'five circuit' .~ourt 

·: '.riom;ineei'I remaih fr.om last year: on the e.x~cutive·cal~rida't:iil 11ddi- \:. , . 
.. tion.to the six.;rep'qrted: this· year .. Eight~ep.,,diStrjc~ n1Hniriees'.are,,:,~.,. ·· 

·:: .. ava:ilable for Senate ·corifirmatiOn, ihcliidihg·:t"79 lioldove~~ from the'· :, 
·· last:isessi9ri. ·But we. 11re · mirkin,g':progress; :.&ndJ, tQflori:k ail mem,oers ,, 
. , for.their i:;uppott. a:QQ: :~sk:"fC>r their cqp.tinued cooperaticm.:" ; ,:<· ~. .,;, • .. • . 

. : : ~ ]lfow;, today· we. will.~.ce>P.sfder tlie .. ,,:nortliJ".l!l;tipn'.,of Mr: .B'rett.:: M. ;1 
. ', ; . ,, .. l\B.vanaugh .. He is ,ful outstandin~f npmih~e ·. whQ lfai'! b¢en nomi• . 
., · · pated -to the. Qircuit Court of.Appea1s for .the, Dist'ri,Cit of Colm;nbia. 

'"' ·.He· comes' .to. us : With a,. sterlmg · :r:es'u¢e :ah,d . a · r,ecord of'. distin" 
'guished public sertvice./Mr, Ka,;vi;rilatigh· c~rieritJy'serves· as: Assist~ 

. ant .to the'Preside:4t :pf::theJJnited Sfates ·and Staff Se6:retary,.hav.
irig be.en. appointed:'~o the"position by Preside.nt George·:w. Bush in 

.>200,3 .. He previously '.servect.Jn the E)ffice of Cotins()l to,!the Pi"esi.-
.; .dent a~ an Associate Cmiu,s~l 'and a Seriior·:As.sociat~ Qounsel:;t. , < 
· . After gi'.a,duating,from,:Yl'!Je Law $chool'.in 1990,, l\'lr. Ka,vahajigh. 

, .'SE),ziyed .a~ a· fa':\r' ¢li:fr~. fof three '.lippeilatejudg¢.~;)o 'he:'h'.as:·~eit~n• ',. : . 
· .. .'sive jw;licia1¢~perieP:c.e as\well:• Justi·ce .~thOnY' M,;,KeimE!qy. of th$:',:.· . · .. 
·;>S.ripreme Cour.t, Judge Ale:X:-:.Koziriski.~tir the· Uniteff States Courl<of '. ' .... 
. · A'i>I>~als :·ro~ the. :t-finth pifcuii;.:and;Judge Walter K;. St~:Pletoit\:>f .. · · ·'. · 

,_::,·the yµited States ·cfrcui.t\Coui:~ .gfAppealfiof,the·: Third pircU:l.t . 
. ,,, ;· .. · <H~.served for.,,1 year as an ~tto'rriey .in the Office,,pft}ie Sol.icitor· .· ' "< ·.; .. G.erteral, where:he prepareµ bri~fs and o:ratargunients . . :, .... " > . · · ... 

. .. ·:·.·~: Mr .. Kavanaugh served in· the. :Offo;e of fo[ep~ndent :eounselL ~. 
'.'·.·~·~under ~udge Starr,' wnei;e.he ,(!Oil.ducted .the office's::investigatiori' ' 

· : • into the ;death :ot"Iormer ·:Peputy. White Hd:Ui;;e.Coun;sel Vincent W. 
" Foster, Jr. He: also. was 'i:esponsiqle for briefs . ahd.' a:rg:ulneritsje- · 

,g;irding .'privilege,, ap:d other legal matte~s th.~t afos~ .du,ririg'·inves~:. 
· tigations conducted· by~the bffice. Mr .. Kavanaugh was.:palt of,the 
· t'e1:1m' that· P!e1j'areq:tll:~ ·.i,9~8 .reporftg .. Oorigres!?•,ir~gii4i;ri~1pbs~ible,· 
'.grounds'for· irirpeachment .9f.tll;e:'Pre#ieb:t•·of,:t~~:·UIJ;ited !St:atei'I.: . ·. 
· ,.. In.i_addi~ion to· thi~ .'ext'en.~ive p,\ib,lic set\iic¢t ~r;.;·~yaD;aii;gh .w~~ 
al~o in ... pnvate prl;lctice. A.s. a partner at~the ~s~~P:zy,~sh,~d fam;.qf 

· JG.rklam;l and Ellis, 'one ·bf; the gre.at ·firms J11 .this' country, :he. 
·.worked primarily' on. appellate and 'pre-trial:' briefs in 'com.:m.:erdal 
and coristitutiona1Ji'tlgatioP,.} .:;· ' , ·.~ : . "· .·: , ·, .· .i · : • · . 

·. l\1:r. Ka,vanarigh, as). h~ve. sai~,. rec~ived l,ller law. degree fro~ . 
. Yale Law School, wl;lete .he was notes ed1tpr for·theYal.e· La.w Jour-. 

. .· .rial .. He is a cum la:uc;ie gfadu[!.te of Yale College,; .. wh¢re ·he received·: 
•• c ·. ·.·his BA degree · · · . · · \·>'.· .· · · "· .. · · · · · · ·· · · 

· : · c • <. Th~ · Amefic~n. Bar <Assbci~ti~n <has rated 'M~. ,.¥ayanaugh · a~. " 
·. , "Well Qu;alified,". its highest !!i)Ji:rjg:·Let l11~.,r~mihd'evefyone. what. 

·,t,hat ·rating me~p:s' .. :Acctirc\ing .,to giiideliP,e.s ·pubiislj.edi .. b:r, ·the. ~er" .. ·' 
>·-;~fan .Bar ;Ass,oc~!i:tibn Standii\~t·C.6¢illi~.t~e. On.F~deral ,.f:u,qieiafy, ·"lo»· . ·, 
· .jnerit g- ratirig;of 'Well Qualifjed} the;ri:omin¢e:.must;;:be at the ,to.:P :• .. 

. · '.()f the. legal prof(lSsfoh . .iri his:>oz: her Jegal' commli'riity, ·have ·out~ .. ' : 
.:s.ta~diijg ~¢gal,'~bil~ty, hteadtli'of expe'r,ienc;:!,'i;. 'the~i:i,1ghe~t)'eputati9tj '.'' 
: fo.r mtegpty .and either li:a;ye,denio'nstrated, orceXf};libited'the cap~c:.. · 
ityfor; judicialt.emReramen:t." ,, ,. ·: '.'.., . ', · .• · .. ·· · '·':.~: . . ,''._.·· ' '.' .· 

:• .. · 



I want to .turn. now to a few ofthe arguments which I have heard ·· 
raised by a number of Mr. Kavanaugh's: .opponents and, address. 

·· some of the conc:erns I expect to.hear today; · ·, . ·.··.. : .. · .. · 
First, is that Mr. Ka\Tahaugh is too young and inexperienced to 

be give11 a 'lifetime. appointment to the Federal bench, particularly · 
to the impo1:tant Circuit Qou:rt of Appealsforthe District o.f Colum" 

· bfa, Now, there are many examples of judges who were 'appointed 
to the berich at an age similar to. l\fr. Jfavanaugh, who is 39 years 
old, and have had.illustr.ious ·canie:rs: For example, alLthree of the . 
judges for whom Mr. Kavanaugh .clerked were appointed to the 
bench before they.were 39; and all have been recognized as distin~ 
guished jurists. Justice Kennedy was appointed to the Ninth Qir
cuit. when he was 38 years old; .Judge Kozinski was appointed tq . 
the Ninth .Circuit when he was 35 years old; and Judge ·Stapleton ·· 
was appointed to the. dist.rict f::<H!rt ·at :35 and later elevated to the •· 

. Third Circuit Court of Appeals, ' . , ·.. .· .. . .. · \ , .. · .. ·. > 
I think many of my colleagues would agree.that age is.not a fac

. fot. in public servi(!e, other than the. constitutic>nal requir~ments, I 
wotild note that many in this body pega11 their service in their 30s, 
ifnot barely age. 30, Through su:ccessfulre-elections, we have. been 

. " benefited froni a lifetime of service from .such me.mbers of this body ' 
and meIT1pers .of the judiciary. as welL ·· · · · . .·· . . .. · • .. · 

With regard to judicial .experience,. I would reiterate that Brett 
K.avanatigh has· alL.ofthe qualities necessary to be an olitstanding 

.. appellate judge.· He. has imp~ccable. academic: credential$ wit.Q. ex- · 
• . tensive experience. in the. appellate co.urts them.selves, both .as·, a 
· clerk and as counsel, havingarguedboth civil'and criminal matters 

before .the Supreme Cc;mrt and appellate .coµrts throughout this 
country. . ' . ., . . . . ' " . . " . ,· '· . ' 

. . As I have pointed out with previous• nominees, a number, ofhigh" 
· ly succes~ful judges have come to the Fede;r:al appellate bench with- · 
· out prior judicial experience'. On' this particular court, the D:C. (Jir

cuit; only three ofthe 19 judges confirnied,.since President Carter'i;; 
term began in 1977 previously hadserved as judges. Furthermore, 
President Clinton nominated and the Senate confirmed a fofal of · 
32 lawyers witho.ut any priol' judicial ·e~perience to the ,;U.S. Co.urt 
of Appea.ls, including Judges David Tatel and Merrick Garland to · 
the D.C. Circuit.. · •. . . • . •.. . . . · . · ·. 

I would mention th.at I think.the work i;n the Supreme Courtand · 
· •. the Circuit Courts of Appeals ·that.· Mr, Kavanaugh. has had, .do· 
q~alify. hirr,1 highly, in additi.on to a1Lthe other qualifications that· 
he· has. . · · . · · . · ·· · ·. ·· . · 

.. · · Opponep.ts ·will attempt to portray Mr. Kayari:augh · as a. right
wing ideologue who 'pursµes··a partisan agenda. I have to tell you 
this allegation. is tqtally without m~rit, and a careful scrutiny of his 
record. will demonstrate otherwise. He is an·individualwho has de" 
voted the majority of his legal care~r to public service, !lOt<priv~te 
ideological causes. Within his public career, he. has dedicated his · 
w~rk to legal issues, always working carefully artd: thoroughly.in a, 
professio.nalmannE)r. , .· , , .. · . · · • , .. · ..• ·.. . . .. .·· ' 

In short; Mr. Kavanaugh is a person of high integrity; of·skilled 
professional competence, .and outstanding character. He will.be'.a 
great addition to the Federal bench, and he.has the highest rating ·. 

• ! , ' . . < 
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. thatthe American Bar Association.can gi~k; Arid a.11 of that stands 
him in good stead. · . ·• , . . . · · · ·· · ·· · . .·. · · 

So I look forward to hearing your testimony. and any l'esponses 
that you rµight make to que'stiohs from the esteemed members of 
this Committee. · · ·· . · . · . · · · · · · . 
[The prepared statement of .Senator Hatch 'ap:pears ·as a sub!Ilis- . 

sion for the. record.] ' , · . . · · ·. . · 
.·· Now I will turn to our acting Ranking Member atthistime,;Se;i;, · 

ator Schumer, for any remarks that he w.ould care to make; and · 
then we will turn to Senator Cornyn, who will introduced :t\fr: 

· Kavanaugh. But first I woul.d 1.ike to introduce your fiancee. I will 
have you do that for us. Why don't you do it1right now? . · . · 

Mr. KAVANAUGH. My fiancee; Ashley Estes, from Abilene, Texas,.·· 
is here; as well as my parents, Ed and MarthaKavariaugh. . . 

· Chairman HATCH. Ashle:}'; Ed, and Martha, we are .so grateful to 
have all of you here. Ashley, don't let this affect you, this meat 
grinder that we go through around here. Just understand, okay? 

We will turn to Senator Schumer. · ' . 
·.. .Senator SCHUMER .. Mr: Chainnan, lwilLdefer,to Mr. Cornyn first 

. to introduce him, and then I will speak, · · 
Chairman HATCH. That will be fine. · . . ' . . ~ . 

PRESENTATION OF BRETT J.\i. KAVANAUGH, NOMINEE TO. ~E .. · 
,. CIRCUIT JUDGE FORTHE DISTRIGTOF COLUMBIA crncurr;' 
BY HON. JOHN CORNYN, A U.S. SENATOR FROM ·THE STATE 

OF TEXAS ., ····.· . ·' '<· " :. ····.· .. •··.·. ·. " . 
Senator CORNYN: l appreciate that very '.much; Mr. Chairman 

and Senator Schumer, that courtesy. I do'just have some brief.coin-. 
men ts l want to make .by way of introduction.. ·· •· ·.. . . . .. . . · . . 

It is my honor to·. introduce. to the Committee, to supplement 
those remarks already made by. the. Cqairman, flbout a distin-. 
guished attorney and dev(Jted public servant, Brett Kav3:naugh. I . 
have known Brett for sev,eral years and had the privilege of work-

. ing with him on a case that .I argued to the United States Supreme 
Court, so I have had the chance to.observe''his legal skiHs fro.m up 

.. close. And I have every confidence. that he ~oulq be an exceptional· 
• jurist .on the United· States District Court of Appeals for the D.C .. 

Circuit. · · .. . · · , .. ·. . • . · . . · . . · . · 
His. distinguished academic and professional record confirms be

·.. yond. all cioubt that he pbssesses the intellectual ability to be a Fed- .· 
· era.l judge. His temperament and character demonstrate that he is . 

well suited to that· offid~. Indeed,· I can think of no better· evidence · 
of his .sound judgment than the, fact he has chosen to marry·a good 
woman from the great State of Texas, who .has just been introduced 
to tqe . Committee. Brett deserves the support ofthis Coinrriittee . 
and the support of tlie 'United States Senate. . ,i .· · · ··· 

As you know; Mr .. Qhairnian, one;_fourth oftlie active D.C. Qircuit . 
Court is curre11tly vacant, and as you know, Mr. Chairman, the. > 
D.C. Circuit is unique among the Federal courts of appeals: Of 

. course, it is. an appellate. court, not a triaL<;ourt; an.d' appellate 
, judges do not try cases or adjudicate.factual disputes;lnstead, they 

hear arguments about legalissues.' But unlike the docket of other ' 
cour~s of appeals, the docke,t of the D.C. Circuit' is upiquely focused 

. on the operations of the Federal Governme_nt .. ~ccordingly, attQr" 



neys ·who have experience' Wo~ki~f with and w!thin the Federal • . 
Government a,.re .uniquely qualified to serve on that distinguishec,l .: 
court. , · · . · . . . . . . . . ·. · · . .· · · · . . .· ; ' . . . • 

Brett Kavanaugliis an ideal ca11didate for. the D.C. Cfrcuit.'He, 
has an extensive record of public service, .. For over a decade;; he has. · 

· .. held the most prestigious positicfos an attorney can hold iri, ou.r} 
·. Fede;ral .Qov~rnment .. He.is;.asyou pointed ·out, a grac,lqate of Yale·· 

College arid Yale Law School. He served as.·law clerk to. three dis
. ·.· tinguished Federal judges,. indudfog U.nited Sta,.tes Supreme Court 
. Justice Anthony Kennedy: : .... · .. · · .·· '.' .· .. · · .·•·. · · .· · · .·.· · 

• 1 Brett has also served .in'' the Office 'of theiS,oficitor· General rep-. 
resenting the U.$. G9vern,i:rient in cases before the JJnited State.s 
Supreme Court. He served as a Federal prosecutor in the Office of 
lndependerit Counsel undet)fon, Kenneth Starr. And as you pointz .. 

'ed out, he personally has argued ciVil and crimim1lcases iq the 
.United States Supreme Court· and courts of appeals throughout the 
·country: : .. · .. ·.. ,· . · •·. . · . ·.· ... •· ... •·• • : · . < : · •'' .. 

.. And he has been called upon for his wisdom ~a.nd counsel by the' 
.. President of the United States';'cfi;rst; by his, ,serv:ice ·as Associate . 

Cqunsel ancJ:Senior Associate Counselto the President, ~:n:clii:ow .as 
·· . Staff Secretary, one ofthe President's most trusted s.enior ,advisers. 

1\ir. Chairman, I can think of.few attorneys at any age who. ~an 
boast this level of experience with the inner workings of the Fed-. 

· ·eral. Government. It .is no wonder. theri.'tliat the Amencan Bar As
sociation has.raised .him~'Well Qualified" to serve o:ri the D.c~· Cir-
cuit, the gold'st,andatd, as you ob~erved. · .. ·· .·• . . . ' ' ' .· .·· 

.. · , Qrdinar.ily, a nominee possessing such credentials and 'experieilce . 
•would have little· difficulty receiving. swift .. confirmation . by-·. the . 
·United States Senate. Unfortun.at0ly,'observers of .this. Committee 
. wi.il kngw that .we are not living tmder;. ordin;ary. <;irc.u,.,i:ri~tances .. · 
today. ·. · · .. · .· · · .. · · · · ... · ·· · · ···· · ···· 

I hope that this distinguished nomillee will ;receive. fair treat~ 
. · me.nt. His exceptionalrecord of pqblic ·'serVice in the Federal·' Gov" 

ernment will serve him wen on.the D.C., Circuit bench. His wisdom 
and counsel have been trm1ted at'the.highest leveLs of Government ... 

··.Yet I fear that ·it is pre¢isely Btett.'s. distinguished record of experi-· 
· .. ence that will be used against him. Lsincerelyhope that .wi1Lnot 
.. happen,. After ::lU;it'would.be tr\llY ashame to use·6ne'srec6rd of.: 

service' against :a· nominee,. especially with respect to a four( that 
' is sb much fo; need of jur!sts who. are knowledgeable aqout· the . · 
. · · inner workings of the Federal Government> . · • · · ' . ·· ' . ' . · 

·. Indeed,,·· many ~uccessful judicial nominees h.ave. brough.t, to the· 
. bench. extensive records ,of. service in partisi:i11· political environ-

. ·. ments,. l have ofte:O:. said>that wlt~rL you place your hand on the 
Bible and take an oath to serve as a judge,. you change; YouJearn 
that your .ro1e is no longer partisan, jf it once was, and that your 
duty is rid longer to adyocate on···bel:ialf of a party' or a client:but, 
rather; to' se:r.ve as a: neutral arbiter ofthe• law.·, . .·.. . . 
· The American people understalj.d that ,when your. job change~, 

··you change', and that people are fully.capable of puttingaside their . 
. ·· pgrsoqal ·beliefs· in order to. fulfill the.ir professipnal ·duty. ·That· is· 
. why,· this. bo(:ly has traditionally ;confirmed nominees with .clear 

. records of serVice in. one particular party or of a particular philqs
, ophy. 

'.,' 



For exa~ple, Ruth Bader Ginsbtlrg sef~~d. ~s general. counsel of 
the ACLU. Of course, it is difficult for me tq .imagine a more ideo-

· logical job than general· .counsel of the ACLU,. yet she W,as con
.· firmed by :an overwhelming majority:' of the U.S .. Senate, first by 

unanimous consent to the D.C. ·Circuit arid theh by a vqte of 96-
. 3 to the United States Supreme.Court .. · · ·. · · 

• Stephen. B,reyer was the Derrwc,ri:its' chief counsel, on the .Senate 
JudiCiary Committee before he, too,· was. easily confirmed to the 
F.trst Cir9uit and· then to the, United StateE!;Supreme Court. . , · 

Byron White was the second most powerful political appointee at 
the Justice Department under, President Kej\nedy when the Senate 
confirmed him t.o the Supreme Court by a voice vote. .· .. · .·· ... ·. 
· Abner Mikva was a Democrat Meniber of Congress .when lie was 
co:µfirmed}o theD.C. Circuitby a majority of the Senate. 

. Inde~d; as mariy as 42 'ofthe 54 judges who have .served on the 
. D.C. Circuit came to the beI1ch ·\Vith political backgrounds, includ~ . 

ing service in appointed or' electea political office. All re.ceived t.he 
respect that they deserved ancl\the courtesy,, of a;n up~or"dosvn v,ote · 
on the floor of the U.S. Senate; and all received.th.e support of at 
least a majority of Senators, as oµr Constituti.on demands, · · . · .· 

• So,· historically, this body.and thii Committee have. exercise the 
advise and conseJ1t ftinction' seriously and appropriately by· empha- · 
sizing legal excellence aild , experience. and not. by punis]'.l.ing no.mi.~ 
nees. simply for serving their politic:al party. It would be tragic for 

·•the Federal .judiciary and'ultiinately harmful to the Anierican.peo: .. 
'ple who depend on it to establish a new standard today and decfafe , 
that any lawyer who takes on a political.client is; .somehow dis-
qualified for confirmation; no matter how. talented, how deyoted, qr 
how fit for the Fe.deral bench they may truly be: · . . . . . 

Brett Kavanaugh is a skilled attorney who has demonstrate,d his 
commitment to public service throughout his life .and career. }le 

, happens to be a Republican, and he ha,ppe,ns to be close •to the · 
· .. President. This . is a Presidential·• election· year, .. but· the .. rigorous. 
fight for the White House shbuld npt spill ove:r to the judicial con- . 
firmation process any more than it a1ready has. Last year; it :was 

, wrong for close friends of the President, Jike Texas Supreme Court 
· Justice Priscilla Oweri, t? be denied the basic: courtesy andSeriate 

traditi.on of an up-or-down. vote simply. tcr score, political •·points 
against :the President., Arid this year{it would. be. terribly wrong f?r 
Brett to be deni.ed confirmation or atJeast an upcor~dowh vote sim- . 
ply because he has ably an.d consistently served his" President, his 
party, ;md his country. · . . . · ·... ·. · . · · 

And, with that, I thank you; Mr. Chairman. . · · .. · · .· · · . 
· . [The prepared statem.ent of Senator Cornyn appears as a su,bmis~ 
, sion for the record.] , . ·,' . ' . .. , .. ,· , . , . , 

Chairman HATCH .. Thankyou,,Seriator; Normally we would defer , 
tothe Democrat leader ciq the. Committee, Senator Leahy, b\lt he ·· 
has asked that I first go to Se,nator Schumer, and then the last 
statement will be made by Senator Leahy; and .then we will turn· 
to you for any statement you would .care to make, :Mr. Kctvanaugh. 

Senator Schumerl · · · ·· · · · · · · · 
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·· : STATEMENT OF HON. c~~s· ~. SCHUMER, A u.s. SENAToit , 
'. . ' ' .·FROM THE STATE;OF·NEWYORK 

Senatci~ S~HUMER. 'fiiarik you, Mr~ Ch.a,foriart. And, first, I wapt 
to welcome Brett Kavanaugh, his, parents, and his fiancee to to
day's· hearing,. Somethipg;tells me, tl:iis won't' be the easiest or th~. 
m6st enjoyable hearirigfor tqem or"for us. But Lkriow that Brett 
appreciates what ari important position he has. beep nominated 'to 
and how importa,nt this proce~s,is, and I k;now how pfoud his .fam~ 
ily is of him. , . ... · · · .. ·. . , . . . .. . .· . · 

·Now, Mr, Chairman, it i.s. really µnfortunate we·have to }:)e here 
again on an9ther controversial nomination. It is ,unfortunate .be-

. cause it is so unnecessary •. We have offered time and.time and ,time 
agai:(l: 'to wor~ with the aciministriltion to' identify welhqualifieci, ' 
in~instream conservatives.for these judgesliips,, espe,cially on ·the' 
D.G. Circuit. Instead, the Wfiite House insists on giving .us extreme 

·ideological picks. . ·. . . · . ... : . . . · " , . : , 
In this instance,· the nomin!ltion seems to be. as mu.ch abou(poli~;. 

tics as it is about ideology,. and· I arri .sometimes a little incredulous, 
The President makes the :inost politici:fl of picks, anci then my col~ 
leagues tell us not to be political. Tell the President, and maybe we 
could come fo some agreement . .here tpgether. 'While. the nomina-

·•' .tions ,of William Pry9r and Janice Rogers Brown 11nd Pris,cilla 
Owen may be .among the. most iciEiological we, have seeh\ .the nomi.

·. nation of Brett Kav~maU:gh is a1Tlong the most. political in history. 
, · .. Mr. Kavanaugh is a tremendously successful young la,wyer. lfis . 
academic credentials are first-rate. He clerked for., t;vo · pte~tigious. 
circuit court judges and a Supr~me Court .:)'ustice. And he has been; 

.. quickly promoted through the ranks Of Republican faw:Yers.. Some · .· 
· · might call .Mr i Kavanaugh the Zelig of young Republican: lawyers, 

·,as he has managed to., find himself at the center. of so .many high
profile, controversial issues' in :his s.hort career, from the .notorious ' 
Starr Report to the ~loriqa rec<)u,nt, to this Pre,sident's secrecy aric:l 
privilege claims, to post-9/U;legislative bi;ittles,. including the vie- · 
tim,s compensat~on fund, to controve,rs~~l judiCiaLnominatioris; If 

·there ha,s been .. a: partisan p9litical ,fight that needed• a good lawyer . 
iri the .last decade,. Brett Kavanaugh was probably there. And if he· 
was there, there is' no question what side;he was on.:' .'. .• 

Ia fact, Mr; Kavanau,gh would probably win. first prize ias the 
hard-right's political lawyer ... WQere there is a tough job that needs. 

•a bright, hardcnosed political ·lawyer, ,Brett Kavanaugh has been 
there. · · .· . · · >' · · · · .. 
• Judgeships .should·.be above·.politics; ,,Brett Kavanaugh's nomina
tfon seems to be all aqout politicsdf President Busfrtruly wanted 
to unite' us, does anydne believe he>woulcl have nominated Br~tt 
Kava!laugh? If Presicient Bush wanted tq truly unite us,,not divide 
us, this would be the last nomination he;would send to the Senate.·-

. Anyone. who has· any illusion that Pres,ident 'Bush wantS to chahge 
·the tonejn W11shingto.n otiglit tq,lbok at this'nominl:ltion. You could 
not think of 11nother no!f1ination, given Mr. Kavanaµ:gh's recprd; ' 
more designed to divide us: .·. • .. ;··.·· '. . ' ·.·· l '. ·, '·.. ·. ' ' . ! .• ··•· .··. 

Brett Kavanaugh's nomin.~tion to the D.C; Circuit is 'not just a. 
drop of salt in the partisan wounds, H.i<i thewhOle shalq~r. · · , .· • 

·. · ·Th~ bottom line seems simple: This noJUiriation flppei:i'rs' to be ju
., dicial. payment for political :servicesrend1frE)d. There' iS m.uch, that 
.: . ' ': 1· .. ~ »; ' . ' . . . ' ' ' 
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. miny of us 'find troubling~ ~bout this, norninatjon~ 'r look fonv~rd to 
hearing th.e nominee address our myriad concerns .. I would just H~,e · 
. to take a moment to la,y oµt two areas that will be central to this 
discussion. .· · · · ·.. · · · · · .. · . · . · ... • · , . · · 

First,for the first:.2 years ofthe«adrriinistratioq, wheri the admiil'
istration . was developing and implementing· ·its strategy to put 
ideologues oh ·the· bench, Mr.· Kavanaugh quarterbacked.·President·; 
Bush's judicial nominatfons. He spoke frequently at public events · 
defending the Presiden.t's decisien to 'nominate. such controversial 
jurists ·as Charles Pickering, Carolyn.· Kuhl;·; Prisctna. Owen,.· and · 
William Pryor .. · . · · · · ;· · · · · ·•· • · . ,.• , : • .. · • .·.· 
·····As.you all kilow, many of us have.beep shocked.and appalled by . 
the extreme· and out~ofcmainstrealll ideologies .adhered td by these. 
anci other nominees .. I spea~ for myself, many of .iny C()lleagues,. arid . 
a: .. sizable majority/of the American People whe'n I say. we do not, · .· 
want ideol.ogues; on the berich~ whether too, far tjght ol' t~():far.left/ 
J·udges who bring their. OW:n 'age,ndas to the judiciary are.inclined 
tq tnake law, not interpret law.; 'a:s 'the Founding Fathers:foteri'ded: 

·We want fair and balanced judgescih the real' .sense of tlJ~s~ worcis .... ·. 
~ ohetheless, this aciminist;rat!on. has repeatedly bent ·over ba.ck- .· · 

.wards lo cho,ose nominees who defend indefensible ideas and whose . 
records are rife and replete wrth extreme activism.. ' 

During his tirne in the White House Counsel's ·Office, Brett 
. . K~v8:11.augli played a major.role in selecting these judgeoi; prepknng . 

' them for hearings; and ·defending th,eir. noinination,s at. pµblic . 
. ·· .. events .. In the course of defending)he administration';s record on ju~ · 

· ciicial .nominations, Mr. Kavanaugh routinely cited the fiye criteria 
used. by Pr.esident Bush in .seleetirig jµdges. JI'he five criteria he 
cites. are: .one, extraordinary intellect; two;·,~xperience; three; iiit'eg

··. rit.Y;· four,· respect in theJegal community, anc,t the. riominee's.hbine 
·State commul'.}.ity; :;i.nd;1five, commitme:nt. to jnterpretin,g la\\', ·not 
making law. .• . . ,.· . ·.. ·. ·.' .... ··... .' ·.• . ·• ', ;, 

· ·.. T don't think I .am, stepping out on a. lim'Q when I· say that· ev:ety 
oiJ.e,;of us up here sees those five .criteria as outstanding factors.to' 
consider when choosir:tg judges. But in the. same public discussions· 

. of the. President's jµciicial nominees. where he. citeci these five ctic . 
• teria, Mr .. Kavanaugh. l'las routinely de.nied that. the Pr.esident i::on
siders a .;nominee's ideology'. The. :record before us starkly belies that· 

·claim. It. just does not .. hold wate.r. •rt ideology did not nrntter,.we 
would see noniinat.ions scattered .acro~s the political ·spectrum, 

''There .would. 'Qe a roughly. equa,l nµmber ofBen10crats and Repub
licans, with a healthy ·dose ofindependents thrown i11 .. We would .. 
see some n.ominees edge left ofcenter while others tip riglit, while 
a few outliers would be at each extreme. . · .. · . · ', .···. . ·. · · 

. ·.·. Even a President who wanted to have 'only some ideological im- . 
· . pact on the bench. would have some balance. That is not the case 
· withthe nomina~iohs Brett Kavanaugh ha,s shepherded .. · . · .... • . : . 

If you were to map the Gircuit. court n9m,inees on .an ideological··. 
scale of 1 to 10, with 10. being very liberaLand 1.being very coil" 

·. servative, there. is a huge number of 1,s and· 2s, sonie 3s,: and only · 
·a· smatt~ring of4s and 5s. Of course, ideology. played a role in this.· 
pro.cess. Suggesting otherwise insu.lts. our ·intelligence ·an:d the. in tel- · .. · 

' lige~ce of the American people. · · · · · · · · · 



. F~r the last 3 years; {have been trying to get us to talk honestly 
,"about our differences over juaicial nominees. We h.ave pretty much 

stopped citing minor personal peccad,illoes in the no.mine.es' his
. tories as ·pretext for stopping nominatii:>ns that we really oppose on 
ideolOgical grounds. The process· is bett.er for the honesty we· have 
brought to it.' . .·. ·. . . ... , ·. . . . . .. . .. · . · .'· · .. · . . '. ·· · .. 
. · Now,,'I hope we ·can have an honest dialogue to~aY· Toward that .. 

.. e!ld, I look forward,tohearing'Mr .. Kavanaugh.explain how' it is. 
possible . that the. PJ.'.esident who has1riade some qf the . rriost ex- . 
treme)deologic.al nomip.ations in hist(ity doe'i?)ipt consider ideology: 
when he makes th6se picks. . · '· .. ~, .•· · .·. · . ' . · ··· .. ·· 

A second area I ·expect. we will g·et into is closely related to the 
first .. As l noted at ;·the outset; there fa no questioI1 that J3rett 
Kavanaugh is a bright and. talented young lawyer. There is no 
question that for 'someone of his age he has· an extraordfoary re- . 
sume and that he has achieved in every job •. he has held. But there 
are serious questions-and it is riot th,e age; it is that he has never 
tried a case; he has a record of service after he cl.erked almo:;;t •ex
clusively to highly partisan poljticalmatters~why he is being nom

. inated. to a seat Oh the second most. important COlu;t in America ... 
, Why is the l),C. Cfrcµit Court so impo:rtant?TJ:ie SupremeCourt 

currently takes fewer tha:pc 1,00-cases a year. That m,eans tha.t the 
fower courts. resolve the .teris of tnousands of cases a year brought 

. by Americans seeking to vindicate their rights. All other Federal · 
·.appellate courts han.dle just those cases arising from wit}iin its 
. b'oundaries. So the Second Gircuit, where Senator Leahy and I are . 
. frorri, 'take.s · cases coming out . of New York arid Gonn:ecticut and . 

Vermont. But th.e D.C. Circuit doesn~tjust take c11ses brought by 
residents of Washington, D.C; .. Congress has decided' there is a 
value iri vesting one>court with the power to review certain decrl 
sion;;; of administrative agencies. We have; given plaintiffs the 
power to choose the 'D.G. Circuit. Iri some cases', we force them ;to. 
go to ,tJ:ie D~C. Circu.it because we' have decided,.for be~ter or for 
worse, when it coines to 'these administrative dgcisions, one court 
snould decide what the law iSfor the. whole. Nation. . . . .. .. ... . .. ·. 

· .. So when it come,s t6.regtilations adopted under the Cl'eanAir 'Act .. 
by EPA or. labor decisioris by the' NLRB, .rules propoundedby 

.. OSHA, gas prices regulated by FERC, arid nfa.ny'other'adm,inistra" .. 
tive agencies, the de9isions are usually made. by the judges ori the• 
D.C. Circuit; To. most; it seems like this is the alphabet soup court· 

. since virtually every case involves an agency with an unintelligible 
, acronym.:.'.:.:..: EPA, NLRA; FCC, SEC, FTC,' FERC, ·and so. on a,p.d so 
forth. The letters; though, that .comprise. this .alphabet soup are 

·. :what makes our Government. tick. They are the agendes that write. 
and enforce the rules that determine how much reform there will 
be in campaign finance reform. They determi11e how clean Clean ·· 
"Yater has to be for it to' be safofol'.Jamilies .to drink: '.fhey establish, 
.the rights that workers have when negotia,tip.'g wit~ cor'poratipns. · 
· ,The· D.C. Circuit is important because, its decisions determine. 
how these Federal ;agencies :go aboµt doing their jobs: Arid in doirig 

. so, it d!rectly impacts. the daily live.s of all Americans more than 
any other court ip. the. country with the exceptipn of the Supreme 
Court.. . ,. : .·:· . . .. · · . . · .··. . . .· · · : 



. So there is a lot ~t' stake when ccmsideri~g nomi~ees t~ the dr
cuit and. how their ideo1ogicah predilections w,ill impact. the deci-; 

. :sio11s coming out of the court and why it is vital for Sep.ators to 
. consider how nominees. will impact the delicate ideological balance 
. on the court when decidii:ig how to vote. '• • . . ... .. . .. \ ; ·. 

Perhaps more than .. any other cdurt aside fr()m the Supreme 
Court, the D.C; Circuit votes, when you .. study: them, break down 
on ideological lines with amazing. frequency, People who went io; 
same law schools and clerked for the same courts so.mehow vote al- . 
most dramatically differently depending on. who. appoihted them .. I· . 

. wonder why.· Ideology. And th1s divide happens .in cases with mas
sive national impact:· ... · . · .. . . . 

· .. · It is riot good enough just ,to cite that s,0me'one went to a gTeat 
'18:w school, and clerked for some very disti:Ilguished judges. We have · 
an obligation.to weigh how the ideological and political predisposi- · · 
tions of those who are nominated are going to affect America. So .. 
We hm:e areal duty to scrutinize the nominees who come before us 
seeking· lifetimeappointment to this court. And it is no insult; to 

· Mr, Kavanaugh to say that there :is· probably not a single person · 
in this room, .except perhaps l\1r. Kavanaugh .and his famlly; who . 
doesn't recognize that there are scores of lawyers in w~shington . 

. a:nd around the country who have .equally high intellectual ability 
but who have more significant judicial, legal, and academic experi~ 

.. · ence to recommend them for this. post. . •.. ' ' ' '. . .• · ·; ; .' ' 
. It ls an honor .and a COI]1plilllent that; despite his· relative lack 

of experience,. this administration wants Brett Kavanaugh to hi:tve ·. 
this job. But when a . lifetime appointment to the second. highest 
court in the land is at sfake, the administration's desire to ho.nor 
Mr. Kavanaugh must come into question .. · . ·•····. · . . . ,, 

When the President picked Brett Kavanaugh; he was riot answer
ing the question. of who has the .broadest and.widest experience for'' 
this jobor·who can be the most balanced and the most fair. Hewas 
rewarding a committed a.ide who· has proven himself in some tough 
political fights .. ·,· .·.· .··· ·•. ·, . : , .. ·· .··. · . ·· .... · · , . 

.. Would we. have .weleomed the renomination ()f Alan Snyder or 
Elena ·Kaga:n;··nciw· dean of·.Harvard Law School, two extremely, 
well-qualified Clinton nominees• who neV"er ·received · c;onside.ration · 
from this Committee? Of course we would have" But we also would 
have welcomed the nomination of 8: rriairistreamconservative who 
has a record of independence from partisan politics; who h,as dem-

, onstrated a histo~y of . non~partisan . service, 'who has a prov~n 
record of commitment tol the rule. of law, and .who we can reasCi!i

.· ably trust will serve justice, not just political ideology and politi2al · · 

. patrons, if confirmed to this lifetip:I(l post; . . . . ·· . · . 
, Brett Kavanaugh is .. the youngest person nom.inated to the I);C. 

· Circuit since his IJ1entor, Ken Starr. If you go through the preju
dicial appointment accomplishments of the nine judges .who sit on 

·the D.C: Circuit, ·you. will see that Mr. Kavanaugh's accomplish-
. ments pale by comparison. . ' > .. · ' ' ... ', . ' .· : ' '. . 

•. Chief Judge Ginsburg held seyeral high-level executive brail:ch 
.. · posts, including heading the Antitrust Division. of DOJ; and was a . 

. professor at Harvard Law School. · 
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·Judge E;dwards taught at Michiga~ a~d Hanrard law schools and 
·· was Chairman of Amtrak's Board. of Diiectois'and publisheci; nu-
·merous books and articles. ·· · ·.· i , ' · . : · • . 

· Judge .Sentelle had extensive practice a:s a prosecutor•·aJ1d trial 
· lawyer, and experience as a .. State judge and a Federal district 

court judge;' ··.·. . • .. .·' .·.· •i. • .. .· < ·•.... ' 

Judge·H~nder:son had adecade in private practice; a deeade of' 
public service, and 5 year~as a Federal district court.judge, : , 
· Judge Randolph spent 22 yearswith Federal.andState Atto:rI1eys 
General offices,· including' service as Deputy Solicitor G,ene.ral of the . 

•· United States, and a law firm partnership.' · .· ·. · · .·• · > 
Judge Rogers had !-oµghly80 years of senrice in both FederaLand ., 

State governments,• including a. stint as . corpoFation, counsel for 
D:C. and several years on D.C,'s equivalent of a. State Supreme 
~court . . · · · · , · · · · 

Judge T~iel divided b,is 'nea,rly 30 years of experience. betwe~n 
the public a:nd privatesectors, including a partnershipat a pres: 
tigious law firm and Service as general counsel of L~gal 'Services. 

Judge Gadand practiced for 20 years; held a la1" firm partner
ship, ·and·. supervised both the Oklahqma CitY boml?i::ng an~ the . 
Unabomber trial while in a senior position at the Justic'e Depart- • 
meht. ·. · ·· ... · .·. . .· • · . · .. · .· ·. · ... ·. ··.·. ·· ' · 

And Judge Roberts ·spent nearly 25 yea,rs going back and forth 
between his law firni partnership whet'e he .. ran his law firm's ap-', 
pellate practice and significantservice ih the Department of Jus-
ti?e·;:. . , .,·.. .· :. ... . .. ·, ., . ._. . . . .. . . , 

.. Like Mr. Kavanaugh, many of the· nine current judges on this 
court.held' prestigious clerkships; includi'ng clerkships on th,e Su

, preine Court. But they all had .significant a,dditional experience, 
hon-partisan experience, to help persuade us that they m(;)rited con
tfirmation. And; of course, the,t a:re of widely different ideologies. . ·· 

If Mr.; Kavanaugh had spent the last' several years 'on a.1:lower 
court or in.a non"political position, providing his independenc;e from· 
politics, .·we might be approaching this nomination .from •a different. 
posture, .But he has not. Instead, his resuine is alinost unambig~ 
uously political: Perhaps with !llOre time and different experience 

. <We wouJd have ·greatercomfort imagining Mr: Kavanaugh on this 
court, Suffice it to say, :on the record before· us Mr. KaY,a'.naugh 
faces a ·serious uphill battle. . < .··· · · ·· · · ' ·· ·• · 
t lfook forward"to hearing'his answe~s to the diIBcu:lt questions 

... we will pose: · · .· · . · · . . . . · ·: . . . 
[The prepared statement of Senat\>r Schunier appears. as ,a sp:b~ 

mission for the record.] · · · · · . · · 
Chair:r;nan. HATc;EI. Senator. Leahy, we. will now call o,n you, and 

· • then we' will turn to Mr. Kavanal,igh. · . . .. ' 

. sTATEMEN:TOF HON. PAT1ucK.i. LEAliY;Au.s. SENATOR 
· FROM THE STATE OKVE;ItMONT . 

S!;)nator LEAHY. Thank you/Mr. Chair:rllfin.: 
I listened with inteY.est'to.the .Chairman's comments atthe be-

ginning about· moving judges quickly or not. I would point out that 
'we' have confirmed. more judges for Pres~dent Bush so far .. in his 
'term t.han all of Pr,esideJ1t. Reagan's· first· terni, and Presid~nt: 

. ,Reagan, of course, had a;Republican majority throughout that; · 

' ' ,_, J ~ ; 
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Now, 'l know- that sometiilles there hav~. been some· differences. 
Duri!lg the lTmoriths the, Democ;rats .controlled the Senate, we did 

. confirm 100 of President Bush's nominees. 'During the 22 months 
that the Republicaps were in coritrolqfthe Senate, !,believe they 
cdnfirll1ed about 73 or 74. · . • < . ..·. . .. ·. > · ... · 

... One could say, if we justwant¢cl to go by statistics, that _the. 
peIJlocrats have been a lot better tofresident Bush on his judicial 
nominees than the Republicanshave. · .. · .. · .. · ...... · . . .. . . . .·. . ... · . 

I would like to pick up on sometb.ingtl;iat Senator Schurrier said, . 
an~l it refers to another. statement made about whether eve:tybody ·.· 
should get votes·. We have differing opinions. The Democrats have · 
blocked a ha.ndful ofjuclges from' ·v:otes. The Republicans, whe!l. 
they were in charge dl1ring President Clinton's time,. blocked 61 
judges from havirig .votes. And Twill mention a couple of theni, arid 
Senator .Schu;rnerhas,. tqo: Alan. Snyder' and J!:lena Kagan .. · .... ··.·.· .. ·.· , • 

Alan Snyder . was 54 years old when he was riop:iinated to 'the , 
p.c. Circuit. He had 26 years of experience as·an appellate spe.~: ·. 
cialist at the firm of Hogan and.Harts~:ir1.He was a.gradl1ate 0fthe< · 
J:Iarvard Law School. He helc:l.the prestigious post of president. of 
. the Harvard Law. Review: He ;i:ler~ed,>with t':Yo J•ustices ·of th,e/Su". 
preme Court. But he was not allo)Ved to .havea vote .by the Re pub" 

· lican-controUed Senate, and th.e reas0n for .that, he had represe.nted. 
Bruce .Lindsey, who was an aide of President •Clinton. And sot' 
would tell my friend from Texas,, he was told: that bec.al1se ofhi.s 
represeµtation ofa Client he had had, he could not, h.ave avote. 
Ahd it was determined that he would. not be allowed to have a vote · 
by.the U.S. Senate, even thoµ.ghl-suspect he_ would Q:ave l;ieen con~ 
firmedhad there beena vote: " ·. ··.. . . : · .. ··... . . . . , 

•. ' Elena Kagan was another one.,She,toq; went. to Harvard Law: 
School. She served as a Law Review Sl}pervi§ing•editor. She. super.,• 
yised 70 student editors; including Miguel;Estrada. She weriLon to 
el er kJor ·a Justice ofthe .Su prei:ne Court, Justice Marshan,_· and. ex c 

· traordinarily qualified. B,ut she· was told, I gµ.ess, because she had 
had sonie association working, I think, a job simila)'." to ycm:ts at the: . 
·White House that· she should not be allowed_ to have a vote, and·. 
this Committee determined shewoul.d not be allowed to.-come -to a 
vote. One or two Republicans opposed her; so. she was he¥er a1:: 
lowed to even be given a vote .. Of cours'e, to poirit out: her qualifica~ 
tl.ons, she now has what 'is arguably the most prestigious post .irL 
legal academia.She is dean ofthe Harvard Law S~hooL · . · , .·. 

··• I have made a •suggestion to the White House~I realize that . 
. they maybe disappointed tliat during Repµblican control_ of the 
Senate they have not mov.ed as many of the President's nominees . 
as the Democrats did during. their control of.the S~riate, b,ut I. have 
made a.suggestion to them of a way·to mov.e forward.As youkriow:, 

. Mr: Kavanaugh, because you worked in that area,· we have the so-. 
called Strorri 'fhurmond rule,which has been followed bythis Com-

. mittee for years, which limits tlie number ofnominees that. you ·get 
within a few months of the nomination of Presidentjal candidates 
duririg a Presidential ,elect~onyear. ' .. ..·· .. _··. ,' ·. .. . . . . . . .. · ··· . 

. . I have suggestedtliat the White.Hcmse ~o '\;vhatallsixf'residents 
have done since Fhav_e bee.n her~, and that is to work qht, as we 
always have, .a list;· Of those .who may well be confirllled: ,Every' 
President carLdetermi'ne how' they want it. That is what President 

. ' : . . . . •,, - ' .- .. ' - -~- ' -· . . - . .. •, "'· _. . '. 



Ford did, that is what Presid~nt I{eagan did., whatc. the former · 
President Bush did,. what President Carter did, and what President 

. C~inton did. Maybe President'Busli will dec~de to do thesame. That 
is a decision he has to make, riot this Committee. · . .,,· . ·• ... · · 

.. Senator Hatcp. and lworkedwith a number of these other Fresi-: 
. dents iii doing that. I. would hope that. we might be able .to dp 'it 
'agair;t. As we have demonstrated, ~n the 17.months that the'.,pemq

crats .we're in charge. of. the. Senate,: we moved 100, both district 
court· judges 'and circuit. court judges, President Bush's riofuinees .. 

·During the 22 months that .the Republicans· were ~n char,ge, they 
mov.ed another 70 or '73. I forget what the exact numberisy $0. we 
have demonstrated our good faith. We. h:ave done this notwith
.standing ·'the · 61 of President · Clinton's . nominees . that were 
blocked~61 of theni were blocked b_y the Republicans. ··:•.• ·· .. ·.· · .. · .. · .· 
"·.Mr. Chairman,. l appreciate you and senator Schumer holding .. 
this hearing. L,a,ppreciafesour (!Ol,lrt~sy,, w,hich r might Sl:tY is tyw 
ical' of the courtesy ·you always show in having me. make, a sfatec 
merit. I will hold my time for questions. . .. · .. ·.·,. ·.· · . .· ... · .·· 
.. [The prepared statement•9f Senator Leahy'. appears as a submis-

. sion for the record.] .... · . .i. 

··chairman HATCH.Well, than~ypu,.,Seriator. . .. .. . . .. 
Mr. I\avariaugh; if you will stand ai;idbe sw6r:µ: Do you sole:qmly 

' swear' that the te,stimony' you are i:tbdut to' give will be the truth, ' 
the whole truth, and nothing but the trµ th, so ·help you God? 
'Mr.KAVANAUGH;.Ido .. :· .. ·· .·· ··.· .. . . ...... . 

Chairman HATCH. ,Thank you: Mr, Kavanaugh, we wHl.be happy · 
to take ai;ly statement you would care to make 11t this time.•. 

STAT~MENT OF BRETT.M. KAVANAUGH,.NOMINEE TO BE 
. CIRCUIT JUDGE FOR THE .. DISTRiCT OF, COLUMBIA CIRCUIT. 

. . . . Mr. 'Kt\v ANAUGH: Mr~. Chairiµan, I qori't have an opening: st~t~~ 
.· .. ment. I am prepared tO answer ,the ·•committee's . questions: And 
· $ena.tor Schumer raised a "number of important poi:i;its. I look for" ., 

.. · ward. to answering his questions· and. the :qµestions · of the Com- ' • 
fuittee today,·. ·· ·· ·· · .. ·. , ·. · ··. .·.· · · · . • .· .··., .. . . 

· I do thank, again, ·my· parents andAshley for befog her,e and fook · · ·. 
forward to the hearing. . •;; ' ... · ·•· ·· .· .. ·· · · · · · · 
· .·[The· biographical ififormatiOnfqlfows:J 





Justice Apthony M,Kennedy, Supreme Court of theUnited State~:·. 
Law Clerk, 1993-94, . · · 

Office of the Solicitor General, U,S~ Department cir Justice.· 
Attom~y,' 1992-9\ · · · .· 

. . 

cdvingion & B~ling, Washingtcin; be. 
Summer Associate, Summer 1989;. ··· 

' •J • '"' 



•.Military Service: .Have you liad any milita& servi~e? If so, give particulars; 
. including the dates, branch ofservice, rank orhte, serial µumber ·and type of . 
discharge received. . · · · · · ' 

'N;O!le. 

'Honors and Awards: List any sch!!larships,f~llowships, honorary degrees, and ..... 
honorary society memberships that you bellev.~ woul~ be of interest to the. · · 
Committee. · · · ' ·. · · •" 

Cum laude graduate of Yale College. 
~otesEditcir, Yale Law J~11mat 1989-90. · 

Bar Associations: List alfbar auociations, ·legal or judici.al-reiated committees or 
'conferences of which you are or have be.en a membenind give th.e titles and dates of 
any offices which you have held lri such groups. · · 
: ., ,-':«' ' 

Marylanc) Stai~ Bar Ass9~iation. . 
Montgomery; County Bar Associatfcm. 

· District of Columbia Bar Associatlcin. 
·American Bar.Associatibn,. . .. ,· .... . . · . ·.. , . 
F.ederalist Society. Co-Chair..ofSchobl Choice Subcommittee of Religious Liberties 
Practice Group, 1999-2061:' · · · ···.· · 
Commission on the Future of Marylattd Courts. 

·. 1996. . .. · . . . . . 

Lobbying QrgartlzatiOns: None. · .. 
Other Organizations: · · 
Congressional Colinti'y Club. . 
HOlyTrinity Roman Catholic Church. 
G~orgetown Prep A!Umni Associa.tion. ·. 

, . Delta Kappa Epsilon (when at Yale'College). · 
· · .. Truth and Coi;rage Society (when at Yale Coilege). . . . , . . , . . • . 

I have been a rn.ernber of the American Bar Association and the Federalist Spciety at. 
various times since. law school.. · ·. . . .. . · · · 



, Court Admission: List aH cou;ts in \yhieh you h~ve bee11 admiUed to;praCtic~, 'vith . 
dates of admission an.d lapses if an)'. such n:iemlierships fapsed. Please ex:plain the 
reason.for any.lapse of.membership. Give the same information for administrative 
bodies which require special admission to practice. · ·· · 

• . I'• ' 

Supreme Court of the Uni,\ed Siatd; 19941 
Maryland,. 1990. . · .. . . ' : · . · · . : . · · ·. · . . . · , : 
Districfof Columbia, 1992. (L~psed for brief period in 2002 when renewal form ~as 
sent to .incon;ect home a~dress~) · · · · ·, · · · 

Publislied Writings: List .the titles, publisher~, and dat.es of books, artid~s, ~e~or:ts; 
or other published material you have written or edited. Pl.ease supply .. one copy of . 

·all published material not readily av,ailable to the Committee.· Also; please supply a 
.. copy of all speeches by you on issues involving constHutio~al law .or legalpolicy. If 

. there wer.e press reports about the speech, and 't11ey are readily available to. you, 
''•please supply .them. · · · · · · · 

Articles: , . 

Washin~tonP~'~t, No.veinber 15, 1999 Uoint o~:ea responding t~ Richard Cohe~'s 
column criticizing Juclge Starr). · · · 

Wall Street .Journal, September 27, 1999.(op'~ed.about Supreme Courtcase in whiCh•l 
· represented an amicus curiae as a Cli~nt; the Supreme CoUJ1agreed1-2 ~ith theposiii~n 

in th.e arnicus brief), ·.. ' . . . . . . . .· 



',,; 

.. ~· ., ' 

-------------------.-----
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18. 

Letters to Editor: 

Washington Post, August 31, 1999. 
New YorkTimes, August 1, 1999: 

.'washington Post, July l, 1999. 

Speeches: 

I. haye given remar)<s on occasion iri ~fficiaf and personal capacities. These remarks have 
inost oft.en occurred at legal conferenc.es an\f on panels. lalso have gucst,i.aught classe!) 
at various law s~hools. In the White House Counsel 's~ffice; I :a!~o spoke to visitors to· 
the White Hous.e and on Capitol Hill. I gener,ally have spokenwith short written pointS, 
whieh I have not ordinarily retained; rather than prepared speeches. I alsci have not . . 

maintained an ongoing list ofterilarks, but I have attempted to reconstruct a responsive 
'Ijst for this purpose. I will supplement the list iflbec6me 'aware o_f otht:r speeches that 
fit within this question. · 

. . 

· Remarks io Log Cabin Republic~ns on judicial appointrrients, 2003. '. 
Remarks to Yale Law School Association of Washington, DC, on judicial•appointments, 
2003. ' . . •. • . . .. . . . . . ... , 

RemarkS to American Forest and Paper Association on variety oflegal issues: 2003. 
Rernarksto Federalist Society Southern Leadership,conference,:.2003. · . 
Remark~ to gr0ups of historians interested in Pre;~idential ·~ecords; 2001-03. ·, 
Remarks to Iowa State Bar Association on judicial appoint111ents, 2092. 
Remark$ to N.a1ionaLConference of Women.~s Bar Ass"ociations on judicial appoint.men ts, 
2002. ..• . . . . , 

Remarks atAmetica'n Judicatilre Society panel on judicial appointments, 2002. 
· Remarks ·at Republican National Lawyers Associatibn 6n judges, 2002; 20d3. · · 
· Participant inYale Law School'panelonjudicial appointrifots, 2002. . . · ... 

Participant in panel on judicial appointments sponso~ed by Association of the Bar0fthe 
City ofNe;wYork, 2002. , · , · · · .. · 
Participant in panel on' judicialappoihtments sponsored by Washington Councilof , 
Lawyers, 2002. · 
Moderator of.Federalist Society 'paneL-orj origiiiali.sni, 2001 '. 

·Remarks at Ya.le Club ofPittsbl\rgh o.n jndependentcounsel law,and role of White House 
Co.unsel's office, 4001. . . · ·. · . · 
Moderator of Feden11isi Society panel· on First.Amendment, 2000. , 
Remarks at American Bar Association panel onfoterne.t regulation, 2000~. 
Participant in symposium sponsored by Georgeiown Journal oii.egal Eth1cs," 2000: 
Moderator ofFederalist Society panel on. charitable choice;, '.1000. . · · · 
Remarks at Federal Bar Association symposium on federal Sentencing Guide!ines,2000. 
Remarks at Duke Uhive!"SityLaw Schoolp\lnel <in inoependent counsel statute, 1999. 
Renmks at tribute dinner forJudge Ken Starr,i999. · . ' ' , .• . . .··· . 
:~enlarks.at Geo~getown Yn.ivers~ty. ~aw Center panel·o.rl·independe11t:Counse1.1a~, {998.- .;-· 

···.f 



·. ·· Health: ·What is the pre~ent state ~f yoJr he~lt~? 
: examination. · 

Excellent· J,une 2003: 

Not appli~able .. 



16. 

.. , 

Public Office: State (chronologically) any 11ublic offices ytiu have held; other th~n 
judicialoflfoes, including the terms 9rservice and whether such ·positions ~er:e • 
elrcted oi' appointed. State ( thronol,ogically) any unsucces~fulcandldaCies for 
elective pllbllc office. · · ·· · · 

· Appointed .by' PresidentGeorgeW. Busfr'as Assistartno·rhe' j?resident arid Staff 
Secreraiy, 2003,present. ·· · · · 

.... Appointed by President George W: BIJsh as Ass~Ciate Cbl)ns,ei. 2~0J-Z003, ~rid Se~i0r 
~ssociate Counsel; 200?. · · · · · • · ·• · · '· 

~ppoiniedby J~dge Ke~~eth w.!s,tair asAsi.o2i,ate Cb~~·~elinpffice ofing~peri~erii 
Couns'el, !994-97, 199s. · · •· · • · · · · · 

Appointed by Justice ,A.i:thony M. Kenned~ a:s ~aw.~Jer~, · 1:993~94, · 

Employ~d' as Ntomey, Office oft~e Solici~~r General; 1992-93 .. ' 
.... : ·. . ~K.- . .· ~ ... ,:"· . -. , :-'.]·, .. , .. \ .-. ·.·,:·'. . . ·.:· <:;· .. 

Appointed by Judge Alex KozinskiasLa;w Clerk, U.S .. Court of Appeals for: the Ninth 
Circuit; 1991-92" . . · ' · · 

· Appointed by Judge.Walter K. Stapletbn as Law Cle,rk, l;.s. Cqurt of.Appeals.for.the 
Third Circuit, '1990~91: i " · • . · · · · · · 

17. ·. Legal Career: 

a. <p~scribe chtonologkally your law practice and.experien'¢e after: graduation 
from'law school inc.ludi~g: · · · · · 

1. · whether you served as clerk to a judge, a~d if.so, the na.rtie ofthe 
judge, the'court, and th.e ila.tes of the' period you were.a clerk; 

From' 1993to l 994: I se.rved as ala~ ~!erk to Justice Arithony'M·. 
···/Kennedy on theSupreme Court.of;thc; ,Ufoted ~taies, · · 

From 1991.to 1992, I senled as law clerk io Judge Alex Ko~i~ski o(the \\ 
United Stat~s Coµrt of Appeals for th~ Ninth Cir~uit. ·· · · 

From 1990 to1991,.I seivi!cl ~p law clerk to J~dg~ }\'alter K. St~plefcin 
of the United .States Court 6fAppeals fot the Third <;:ir~uiL:y · ' 

'·1' 

, .. ~, ' 

.;._ 

. i 
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President~Ge()rge W. Bu.sh '; _;,, . . r ., • ' , 
. Assistant to the President and StaftSe,cretafY, 2003-present 
T~e White House . . ~ , . · · · ' ' 
1600 Pennsylvania Avenue 

. Washiti~pri,'.iJc'20so2 · · 

:Kirkland & Ellis · . . 
6~.5 15~h,,_Street;'N.W .. 
Washington;[)C 20005 . , 

,. Partner~ 1991-98and1999-2001; :. 
'·. ', ', :. . ' , '' ' , I, 

: . ' 

'. 
· fyf unge;r ,Tolles & Olson , : . . . . . 
355 South Grand Ave'., 35rh Floor; . 
Los Angeles, CA .90071 · ' · 
:summC'r,Asso~iate, 1992 .. 

~ • , • ·~- •t 
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.b. 1. 

:, J 

< Williams & Connolly 
. 725 12'h St:, N'.W. 
Washington; DC:20005 
Summer.Assoc'iate, 1990, . 

', 
;,, 

What has peen the general character .of yqur la~ .. piactit~, dividing it 
into periods with dates if its character. has changed over.the years?, 

. I. hav·~ dev~;ed ihe bulk of ~Y profe~sional career to public service. 

Clerkships:. · 

I ser::ed as a la:.y cfork to three appeil~te judges,. including Justice.·· 
.·. Kennedy on the Supreme Co.urt .. My primary responsibilities wer~: (i)'to 

.. prepare memos• before ·oral argument that summarized the cases and issues 
presented; (ii) to prepare and edit draft opinions; and (iii) io analyze and 
make comments on draft opinions prepared by other judges. 

· Office 6f the Solicitor. Gener11I: 

I served for one year as an attorney in this offkefrom 1.992 to 199:3-; I . 
was responsible for preparing briefS in opposition to certiorari pe!itions . 
and.appeal recommendations. Jn addition, [assisted the Solicifor General 
and his Deputies arid Assistants. in preparing briefs a.nd in preparing fo~ 
oral arguments before the Supreme Court,· I also handled two court of 
appeais cases, ,writing the brief in both cases and arguing one in the TJ .. S. 
Court of Appeals forihe Fifth Circuit. The goverl!ment prevaile<fin both 
cases., 

Offi~e of Indepengent Counsel: · · 

. In the summer of 1994, after my cl~rkship with Justice K~nnedy . 
conciu<led, I interviewed with law firms. Atabout the same time, in .... , 
August 19.94, Judge Starr -;yas appointed independent counsel. i had ·· 

· worked briefly for Judge Starr. in the Office of the Solicitor General, and 
he offered me a positie>n .in the Office of Independent CounseL, 

In t4at0ffice, I perform~d six:!T\ain fi.mctions dUring,tht:bourse ~fm,y. 
seriice. 

First', Iwas ~ lihe attorney responsible for the Office's investigation into 
the death of forffier.Deputy, White House Counsel .Vincent w, Fost~r, Jr ... , 
Thisassignment required management and coordination with a number pf 
~,BI agents and investigators, FBI laboratory offii:ials, arid outside (~perts . 

9 

'>'. 

, .. ,,. 

" ' , 



on forensic andpsychot'ogical issues. I was responsible for conducting . · .. 
and assi~ting with interviews of a\wiqe variety of witnesses "".ith respect to,· 
; both the cause of death. an(LMr. fester' s state of mind. I was responsible 
for preparing a draft of the report on his death. The iT!vestigati(\n and . ·· 
report resolvedquestions abou'ttqe cause and mannerbfM( Foster's' . 
. death; wq¢l~ding thafhe, ~ornmitted sui.cide ip Fort Mar~y Park,,Yirginia'. ·· 

Second; I was one of two line' attorneys. responsible for c6nduding th~ 
.•.•. iilve?tigaticm into possible obst,ructipn of justice.in the wake of Mr.:, 

.Foster's death, including whether documents had been urtlawfully ·.;. 
removed from his office or otherwi~e conce.aled from im:estigators. ·.This·. 
was an extertsive'gra~djury jnvestigation. I conducted numerpus .. . 
interviews arid grand jury sessions and, \\'ith another attorney,' prepared.a . 
rnemodndum of rnore thaI,1,JOOp,ages summarizing t!ie matter. At the. · 
time, this matter also was being investigated by the SeT!ate, The Office · 

· conaucteo a thorough inyestigation of the facts and did not.seek criminal·• 
. charges agaihs(any ind!~idu:ils. .. . . ' . . 

· ... •Third: I v,.:~s substantially responsibl.e fof writing briefs arid conducting .. 
\oral arguments regarding piivilege and other iegal I}latters that arose . · . 

. ' · f~equeritly during 'the investigati'.on. These included cases aboµt·the . , · ... · · . 
· goverrtmen\attorney-cJient privilege, Secret Service privilege, and private 
. · attomey-cliertfprivilege. I argued.ante before· the Supreme 0ourt Of the· 
. Urtited States and. twice beforethe l.f.S: Court of Appeals forthe D.C. 

·circuit . . 

. ;· Fotirth, I served' as a legal ad>;i~o~ on a v<lriety of is;ues facing the Oftlce'. 
.. I anp s~veralother attorneys sometiPies served a fu~ction rotighly .·· . . 

equivalent to that of attorneys in'the Office of Legal Counsei' in the Jtistice · 
DepaJiment: ·This required ar,ialysis bf, for example, statutory reporting 
r.equiiements, Rule. 6( e) qbligations; FOIA disclostire rules, and issues 

. related to interadion with Congress: . . .. . . . 

. Fifth, I was part of the team thatprepared thatpart ofJudge Starr's 19.98 
report to Congress;. sub,mitted pl1rsuant 'to starute, .. that outlined information , .. 
that "may constitute grounc:!s''. for impeachment. Although many vo,lumes .· 
of evidence were provided ~o the Hdust:: of Repre~entatives under seal, the . 
'report as publicly released J:>y the.House of Representatives was divided 

. ·.into t\v.9 parts; ·.The first part was a summary of fii..cts l\hown as the . . . . 
• "~arrative" section. I did not draft~pat part of the report. The secon&part 
was a descriptionofpossible grci11.hps for impeachment that identified'·.· 
areas where the President; may have madefalse ~tatemeiits or otheriVise 

, obstructedjustice. I drafted. portions cfftha'.t part of the report. J'his is•a. ·.· 
. matter of some. continuing contrnvefsy. As J h!lve stated publicly before, I 

- '·:·;. 
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regre{ihat ilie 'House of~~P~~sfntati~es did.nodia11dle the·rdportin i ./;ay····· 
· •-· thafwould,have kept sensitive'detai.ls iri the report frbm public disdosure 

·(as had occui::red with the Hcmse'$ hfilldlinifofthe Spedal Prosecutor's . 
, report'in 1974) or, If not,., that the 'r~po~ dicj not furthe,r' segrega.te certain . 
· sensitive details: Tb:e House· of Representatives :voted to' publicly release · 
. the report wiilioMreviewi11gJf&~for~~and: · · · . ..··. 

;~:: . : ~~. •,.' (• :i, .. ' '. ·\. .: " .~ ., '. 

. ·, 

:. Sixth; I was: an atto11.1eY pdini:irli:Y responsible for as~i~~ingJudge. Starr' . ·'·' ,, 
.with.preparation qfhi~ nY07holir:stateiierit to the'#ouse Judiciary : ·.· .. , 

.. · doinmittee, which he .. subrh~tted .in wiftt.en form:il14 4eliyeted prall)'611' .··· 
;'.·November\,19;· 1998, 'Tbe stat~inen(identified and di~cussed the'.'<:,•. ' 

.. /·: in\iestigatio~~ ahd evidence,, . !• • . .' • • <' : '' .. 
... :.:, ;; .. :/ 

·:·:'.·· 
· Kirkland & Ellis: "' · · · · · 

.. ' :,,; · ...... ·:.'. ~-:. , .. 
. .... ~':~·~.' :·-::, .' ' .. · . . ,,.~ . 

. At K,ir~laqd. & Ems, I worked Primarily cm :~ppe·u~te ~'1d pre-trilli btit!{S irt 
. botnwercia(an<l cortstituti(lria1 lifigatjon; M::Y mqs(~igi1ificant corj)ofotf ":. 

·. .. . ::~ 'clients were finn;.clierits Vecizo~h:Ani6rica Oriline~:•q~nefal Motors, a~d 
_:;Morgari Stanley,~ I represented them in a variety''o{Iitigation and. :_ . J. '': 

:. ' . ·.administrative matters~· I also repr:esented indiyiduals· and. n9ri-corp9rafe .. " ·. ·• 
' ., . _eiititiesJn 'litigation in.atters. I r.~pie~ented Adat Shalom s:Ynagogue·]~IQ: ·'· · .·· 

'bono in.a. case involving Montgomery Courit)' zoning regulations~- J~··· .. · . 
tepresenfe<l Qo\lemor·Jeq Bushin:hi$ qffkiii capacity again~t a · '. :-;:,._ 
,constitUtiOrial -cJiallenge:to Flor~4a1~s. school chO:ice J~g~~latipn: •a ,;::·i: .. . 

. r~presei:i:ted Eliin Gonzalez's AmeriCan i::elatfves prC:i boriri in··.·thefr petition · · 
.' fot n:heanrig in Jhe EleveriJh Cjrcuit fuidtheir petition foi' certic>I'ari. iri the 

' .· .,, · ·. supr~ine Court,·· In' aH of th~se. matters;J was part .of a Iarget:lhigati6n/ . ·· . 
. ; . . ..... · ...... · '·. . · .. '... . '. :·. . .. '· 

.· .. . : 
:·•,·· 

' .:·,~~~·.·:· ... ..' .. :·'.:" ~:\ . '· .· . . :-·' ',i.};:.:_~·>·;\ ..... ·, ·::~· 
. Office Of C()unsel to the Presiq~~t::,. · , · · · . . . 

•' 
. ';'~:'. 

.;,, .. 

. ·I assisted.,.Yith:·~otne of the. Wide Ya~ety of issues .tliat ~o~froiit t)'\e: Office.::·· .. 
' ..•. · .•·'., .I worked on the.nomination ~µa·2pnfttmatibn offederaljudge"s .•. i ·assisted . 
. .: ; ~:·.on leg~lpoljcy;'issi.ies a'ffectingthe tQt:t.system, s~cii'asaitline.lial)tiit,¥;· :. ' 

,. ·:vic~ims compens~tiori; 'tertorism insur~ii'C.e~. tned\p~l liability;. and ci'a;~ ·:, '• • ' . .· ·r .... · .. . . . .. ,. . . . . . '· . . .. , .... , . 
·· a9tion reform:: 'I.worked on issuef:ofsepafatfon'ofpo,wers, inc{udhig· · < ··: · · 
issues involving cc:fo8re~sional apd' ,other request$Jor t~cords arid . ·_,, . 

. «!t~stimony. lworked on'various'ethi~sj~sues. ~ alsfrfuonitor~d and ··. : 
Worked oncertaip litjgation mafte:rs:i.ric1wdingthoSe''invplyingtpe \\'.hite; 
House; · · · · · · '· · · · · . . ·· · ., · · ·· 
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Inprivate practice, I.specialized·irii·~onstitiitionalissues; commercial 
litigation, and ~ppellat~ practice. My tyjJici\l forme{Clients are described . · 
in th~ previous· answer.. · · · · · ·· · 

" 
Did you appear in ~ourffrequeritly, qccasiom11ly, or riot at all? ;If the 
fi:equ·ency of your appejirances IJI court varied, ~es.cribe each such 
variance; giving dates~~· . '' ' ' . ' . ' ' ' '' . ' 

wha(percentage of these appearances was in: 
(a) ·federal courts;. ' · · ·· ··. 

· approximately 90% 
· (b) state court~ of record; 

• .. ·. appro'ximately. J 0% 
(c) other c9ur.ts>. .. 



... 

. \~' .. -'{:. 

·\.",· 

"·: .,I, 

,·:·. 

. . LiHgatlon: D~scribe the te~ most sig·~;ficant :litigat~d: ~~tters w~ich yo~ per~~nally" 
. handled. Give the Citations;' if the cases were .reported, and tlie (J,ocket nu11,1ber and'' .. ,. 
. date lf unreported~· Give·a· capsule.summl!rY., of the.substance 'ofe'ac'h:cas·e: Identify· 
.. tiie party or parties whom y~ti represent~d; 'iiescribe in d~tall the nj\tµ[e of'youi<:;; 
. padicipatfon . .in tlie litig!!ti<in,~n~ the final dfspositio~ o.fth.e ~ase.; Also>.~tate.;a.~ fa · 

, '.'~:tc~:~\date,of~epresentation; , : . : .. · ~· " ., •, .· · "· ' • ·.·. · "> 
(b) the nan'le of:th~ court and lhe.,nall)e dfthe'j~dge·qr,Ju!l~,es ,l:iefore w~.~~ th~\ 

~asewaslitigated·;·and : · ... ·. ·:'..· ·' .... · ·, .: . . • .... 
. theJndividual 'name; ~ddre~se-5,. and telephon~ nµni~ei'~ .of co~.coiinsel and of 

· pri.!tdp,l·counsel 'for eacti ofth'e'other..pa.ttles., · · ·· 
• .-1. , •.•• ' ,•. 

' ; I.~epr~sen~~d the ti~ite~ s:ate;'ktd,~gµ~d a~d 'bri~fed ~is ~ase in bpth .th~· $i'ipieme' . 
,' Coifrt\1fthe Unit~ ~tales and *~.United 'S,iat~~ Cotjft of Appeals for th~ Di.~thCI: oJ, ' ' .· 
. Coiumbia Circ,uit'. · The cl)'urt ·of appeals de~isiO,n iti.s renderc;d in.1997 .• ~lid' tlii!. Supieme; 
Court decisiqn in (:998: "· ... ' ! . -, : , '"'· ._;.,,.':: .... ,, 

. ;~;;as,; presented the,~u,esijo; ~&~ther the attomey..-clierit pn~i1ei~ continues ,t!i apply· .. · 
···in.federal. c,rimin<il pr5'ceddings w.lieh the:c\\erit' is·. dece~sec! .. ~ federal.,grandjui:y \s:su~4.a, 
. su\jpoena for comm1<1.nicaii0ns that occuqed li~tw~en V)nR,enLW.}'oster, ir., a!ld bis \' .. · 
;attm:ney James Hamilton nine days before l\1r.Joster's.sufcide. Mr. I;Iamiltori.challenged 

. . the stibpoena, arguing that th~ ~tt~nie~-cli,~t:~l'.ivii~&e poritinued to ;ipply . .a~er ~~~death 
· of the client.a.pd· that he w,as not,perm1tte.d·to·d1.s~l.ose. w'1at Mr. Fostyr.had,..told b1ll).~:fhe 
United States, represented by thi; !)ffic.e oHndependc;nt c;:ou,hse\,' SO!Jgbt to.~nforce. tile 
grand jury subpoena;J\rguing that the.attom~y.-cl!en\.pri'vilc;~~ did not apply With Tull ; . 
force, in federal criminal PI'?Ceedings when the. 9ljent was deceased. Many legal .ireatiSI(,~. ,, 
iildudi,ng the ~erii;an,µiw,Jnstitµte's R,est"te~ent ?fth~'.Law, had ilgrl(e~:wi~ th~.; . ' 
position advoeated.by.the.Offic11 ofI~depeiide'nt Counsel;,,The U:S:Co\lrt ofof,.pp~al~ for .. 

. th~ D.C. CircuJt, Jn ~n,opinion l,iy Jµdge Pa,tijq,ia'W~!d ar)'~f :Tupge S\ephel) iWillfarii:S:, rul~d. 
· . in, favor of th1t Office ;of hidepepqent Com;iseJ .. Judge T~t~l'dissl'.ntec!:: The .&i.IP~~m~.: .: '. . 
. Co'.uI! .then gra.n)ed cet;tiorari ailif rule.<! fi:.3 in fayor of,Mr,'l1amil.ton" fn an opmi9n, by, . 
ChiefJustice.,B.ehnquist. The dissent.~ritte1fby J\!sticc; o~connor and joined byJustices . 

: Sc,iilia !lR~ Th?rl,as. ~gi:eed ~ith .th~;pdii!ioh or'i!i7 Offi,c~ \>.f Independ~~tp:iuJ;,~eJ.,, .. · :~ . 

. 7, '·' 

1' 
.,·1 



My co-counsel in thi; case~er~KenSt~rr, now off<irkland& Ellis, 65515'h Street; .· 
N. W., Wasl;ingtqn: DC 20005, (202) 879-5 l30, and Craigt;~mer, now a professor at·· 

· George·11ason Univer•ity Law School;3'30 l N'. Fairfax Dri:ve, Arlington,V A2220 I, · ., 
(703) 993-8080. The opposing counsel was·James Hamilton of Swidler Berlin Shereff 
Friedman, 300.0 K Street, N.W., Suite300, Washington, DC 20007, (202) 424, 7826: Tne 

. c~µnsel of record on the primary' ainiCus brief was:Mark L ·Levy, Howrey & ~in:ion,.1299 
Pennsylvania Ave., N.W~ Washington, DC2000~, (292)383-7441. ·· , ·. . . 

Mfprimary co-counsel at Kirkland & Ellis wer;e Jay P. Lefkowitz, now at the White 
·. House Domestic Policy Council, 1600 Pennsylvania Ave:; N.W., W11-shington, DC 20502, . 

(202) 456, 1473, and John Wood, now at the:.Department.of Justice, 950 Pennsylvania 
Ave., N.W., Washington, DC 20530, (202) SJ4,200L The primacy counsel forthe · 
plaintiffs. was St;mley D. Abrams, b(Abrams, West & Storm; 4550 Montgomery~ ve., . 
Suite 760N, Bethesda, MD 20814, (301}'951-1550. The primary counsel for · · .·.· · 
M(Jhtgomery Counfy were Charles }N·: 'l;hprhpson and Edward B. Lattller of the County 

. Attorney's Office.for'Mqntgomery'County, IOI Monroe St., 3'~ Floor, Rockville, Mo· 
20850, (240) 7'77~6700. . . . . ,. . . . 
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Mypri!Jlary cci-'counsel at Kirkland & Ellis were Tqomas Yannucci and Eugene Assaf, 
Kirkland & Ellis, 655 1510 Street, N.W., Washington, DC 20005, (202) 879-5000. The 

. ·. ·opposing counsel were a large group of attorneys representing different plail)tiff~ from 
. around the country; many of the attorneys are listed in .a repqr!ed consolidated case·at 
· 168 F .. Supp:Zd 1359.. '' . . 

I represented the l.fnited States (Office oflndependent Counsel) in this cas~. I briefed 
and argued the case in the U.S. Court of Appe"als for die DD.Circuit and worked on the 
brief'in opposition to the petition for certiorari in the Supreme Court of the United States:' 
I. also ·had worked .on a petition f9r certio~ari before judgmentto the Supreme Court: . 

This case arose out ofa federaigrandjury subpoenaissued to Bruce R. Lindsey, an 
·attorney employed in the White House. President.Clinton asserted a:·government •· 
attorney-client privilege iii rcsp.onse to the subpoena.: The Office of Independent Counsel 
sought to bav,e the subpoena enforced:. T.he D:c: Cir.cuit (Judges Randolph and Rogers 
for ·the majorify.; Judge Tatel in dissent) ruled in favor of the Office of IndependeJ1l 
Counsel. The Office of the Presidentthenfiled a petiiionfor certiorari in the Supreme·, 
Court. The Supreme Court denied tlie p~tition. · : . · ' · · '· 

' . . ,. . 

.•My co-counsel were }\en Starr, now of JSirkland & Ellis, 655 .15'0 Streei; N".W., · . 

. Washington, DC 20005, (202) 879-5130, and Joseph Ditkoff, now of the Suffolk County 
'District Attorney's Office in Massachusetts, One Bulfinch Place; Boston, MA02J14, 
(617) 619-4000. The primary opposing counsel were David Kendall of Williams & · 
Connolly, 725 12'h Street, N.W:, Washington, DG20005, (202) 434~5000,; Neil , , 
Eggleston, Howrey Simon Arnold&: White;· 1299 Pennsylvania Ave., N.W., Was~fogton, 
DC 20004, (202) 783-0800; and [louglas Letter, U.S. Department of Justice; 950 ·· 
Pennsylvania Ave., N.W,, Washington, DC 20005;.(202) 514-330.1.' . 

Gonzalez V: Reno, 215 F.3d 1243 tfrb Cir. 2000)(denying petition fo~ rehearing en bane), 
'cert. denied, 530 u.s~ 1270 (2000).' .' ' ' . . . . . . . . . 

. . . ·' ' ' 

In this case, I represented pro bono the A.merican relati~es oftlian Gonzalez:intheir 
petition. for reheai:ing en bane in the U.S. Court of Appeals for. the Eleve11.th Circuit, .. 
appliCation for stay i11the Suprem~ Court of the United States, and petition.foovrit qf 
certiorari in the Supreme Court! The case came into my law.firm through a conta~imade 
to .anassociaie iri the firm. Thi:·assoda:te then asked. me if! would be willfrig to work on 

, . the petition ~or rehearing, applica(ion for stay, and petition forcertiorari.· Iagr~ed .to do 
so. . 

'c_.' 



:' ,· ... : ' ·.·,, "\ ' . 

The America:~ relatiy!!s llf ~lian Gonzal~z argued that the INS'.~ decisio11 to de~y an 
asylum hearing or inietvic~ to Elian Gonzalez contravened both the Due Prq~ess Clause,,, 
and''the Refugee Act of l 980. 'The case also raised an'.irriportant question a,bdtit the 
appropriilte"arriount ofjl)dicial deference to decisions of ad;uinistraiive agencies, 

. . .. ,· . 'r 

·, Th,e Elev~nth Circuit initially had granted an, injunctio~ pe~ding appeal on the ground 
that t.he Gon.zalez family J:iad made;a ccimpel1ing case that the Refugee Act of 19so . 

· requires'a hearing for alien childrenwhb may apply for asylu~: .The Elt)venth Circuit's · 
subsequent decision orithemerits:(Judges Edmondson; Pubiria, anq Wilson) held, 
however; that the.INS's contrary interpretation ofthe statute was enlitle<ffo deference 
from the cc)urts, The Gorizale?: f\lmily filed a petiiion for 'reliearing and rehearing en bane ' 

'arguing; in essence, that the court's original decision granting an injunction p~nding ' 
· 'appeal had analyzed the issue cor:rectly and that defere'n~e'.to the INS' was not~arrai:ited: 

The Eleventh Circuit denied the petition for reh.earing and rehearing en ba~c. The 
Gonzalez family ~hen filed .an application'for stay and ptit\fionfor writ of certiorari in ihe, 
Supreme Court. The Supreme Court denied both the. appliCation and the petition, · ·· '' 

My co-counsel inch.idedJeffrey Clark; then atKirkfalld&,Ellis and now at the,tl.S. · 
Depanrrient of Justice;· 95QPennsylvania Ave.; N:w.~ Washington, DC 205~0, (202) 514, 
3310; and Kendail Coffey of Coffey & Wright,2~65 .South B<1yshore.Drive;Miami, . 
Florida 33133, (305) 857-9797. T\le pnmary opposing counsel was Ed Kneedler,.Office: ' 

.. of the Solicifor Qeneral, u:s. Dep!\rtmeniof J)istice, 950 Pennsylvania Ave:; N.W,, · ' 
· Washington~ DC 20530, (202) 514-22i7: ' '· 

•' . ' . - ' :" ., . . ,. 
~ .. 

I represented the United S;ates (Office oflnclependertt.Counsel) in this case. I priiJiarily . 
wrote the brief in the U.S. Court of Appeals for the 'Eighth Circuit and .worked, on the 
brief iq opposition to the pe,tition for certiorari In the Supreme Co.urt of the·un'ited States. 
I f\lso briefed the case in the UnitedSi<11es Disfo~J,C:oui:r for the Eastern Distritt of 
.Ark~nsas. 

; ) 

'rhis, case aro$e out of afederal grand jury subpoena issued to the White Ho.use Office fo~ 
documenJs of a government attorney en}ployed in the ~te House. president Clintmi 
asserted a government attomey~clientprivilege iii response .to the subpo,ena. The Eighth 

···Circuit (Judges Bowman and Wollman for majority; JUdge Kopf i,n partial dissent) rul,ed 
in favor of the (:!nited States; re'presented by,the Independent Counsel. The Office of th~ 

. President then, fiied a petition for certiorari i_n \he Supreme Court. ·I.he Supreme C9uri · · · 
· denied tlie petition. · · · · · · . · · · . · 
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354-3430. The p;imaiy op~o~ing COtm~ei were David Ke~dall of Williams & Connolly, 
725 tz'h Street, N. W,; Washington, DC 20005, (202)434-5000; Lawrence Robbins, · • · 
Robbins,Russell; Eriglert,,Orseck &Uniereiner, 1.8011( Street, N.W., Suite 411, · 

·.Washington, 'D.C.:: 20006; (202) 775-4500; Andrew Frey;.Mayer Brown Rowe & Maw,. .. . 
190.9 K Street, N.W., Washington, DC i0006, (Z02)263;3000; and Miriam Nemetz, now·· 
of May~r Brown Row~ &Maw, 1909 K Street, N.W., Washington, DC: 20006, (202) 

.. 263,3000. . . . . . . 

Good News Club v. Milford C~nt;alSchool; 53~·U.S. 98 (2oofr :. 
·. In this Supreme Court case, I repie~ented an arnii:us cJriae; Saily Campbell; and liled an 

· · · amicus brief. · · 

.. The case involved a .Free Speech Clause ~nd Free Ex~tcise Clause.challenge to the . 
comniunity use policy of a school districtln New York. The policy e'xduded religious 
orga11izati'ons frorn using pu\llic school facilitid .. afterschool hours .. (Ms. Campbell had 

· challenged a siinilarpcilicy in LouiSiana.) The question in the cas.e was whether the 
. ex~lusion of religio.us organizations was perinittedunder the Religion anq Free Spi:ech : 
Clauses of the First Amendment. The am.icus bri¢f filed on behalf of Ms. Campbell · · 

.. argued that the policy was.neither r~ql\ired· nor permitted ·by th.e Constftuti6n .. The 
·supreme Court agreed in a .6•3 d~cis,ion. · · 

The counsel 'for the plaintiff/petitioner'was Thomas M:ar'celle, 71,Fernbank Av~.;' Delmar, 
NY 12054, (518) 475-0806. The primary counsel for other amid were Paul Clement; 
now Deputy Solicitor General; U.S. Department of Justice, 950Penn~yivania Ave,, · 
N.W:, Washington, DC 20530, (202) 514-2l06; an'd Vie!Dinh, 11ciw at Georgetown 

· Unjversity Law Center, 600New Jersey Ave., N.W., Washington', DC 20001, (202) 662- ' 
. 2000 .. The primary counsel for the defendant/respondent wa$ Frank W. Miller, 6296 fly 
. Road; East Syracuse, NY !305},{315) 234-9900. ' · 

In this case, I represented the United S,tates (Office of lndepende~t Gouns:I) in tlie 
Supreme Court proceedings in which the Office of Independent Counsel 'opposed a · 
petition for c.ertiorari filed by the Secretary of the Treasury and Director of'iheSecret· .. · 
Ser-Vice. · , · · · · · · · · · · 

The question presented was whether the federal courts shouid recognize a new .. 
''.protective fµnction ... privilege infederal crl'mina.1 prqceedi~gs lliat would prevent Secret 

· Service agents from testifying in·th.e grand jury, The U.S . .Court or'Appeals for the D.C. 
Circuit ruled. in favor of the Office of Independent Counsel (Judges Williams, DJt . 
Ginsburg, and Randolph). The Se~retaryoftbeTreasuryfiled a pi:tition for certwrariand 
sought a stay bf enfo.rcement of the .subpoena. The Supreme Court denie.d ~·stay and theri 
fleniefl the petition for certiorari (over the .dis.sents of Justices Ginsburg arid Br,eyer). 
' . ' .~ . ' . . . , : .' : 1. ' -. . . ' . ' : . . . ' ,. 



'. 
My ~o-courisel included Ken Starr; po~ ofKirkland & Ellis: 6~5 15'h Street, N.W:, 
Washington, DC20005,'(202)•879c5130. Tlieprimary opposing cmmsel was Ed .. · · 

. Kneedler, Office of the Sqlicitor General, U.S:·Depattrrient gfJustice, 95.0 Pennsylvania · 
Ave., N.W., Washington, DC20530, (202) 514"2~17. · · "'· · · · · 

General Motors v. Green;}09 A.2d 205 (N.J: Super. €t. App. I)iv.1998). : · 
·' . . -l:, 

General Motors was a significant instifutior\al ,cliet1t of my former fiITI]; Kirkl~ri~ & Ellis: 
In this patt!Cular case; I was asked.to r~presen.t G~neral Motors and conquct oral . .. . . . 

.argument on its.behalfiri ihe Appella.te Divisio~ofthe.New Jersey.Sup.erior Court before/· 
. Judges Dreier, Levy, and Wecker.. The case was a design:defect 9rod.ucts )jability case · · 

involving an alleged roof design defect. At trial, the ju!)' ha4found General Mot~rs .. 
liable and awarded plaintiff $25 rni!lio~. General Mofors appealed on numerous gro\mds; 

, challenging both. the liaqili)y Judgment and damag~s a\Vard: .. The Appellate;Di~isioil ' . 
· affiITl]eo .the Iiab,i,lity judgm~nt and substantially reduce<l the damages award. . ... 

My prim~ty co-couhsel at Kirkland & Ellis was Paul T. Cappuccio, now .General Cout1sel . ··. 
of AOL Time W~mer, 15 Rockefellerflaza,N~w York, NY'I0019, (212) 484-7980; and 
another co~counseI was Thomas F. Tansey, 521Green Street, Woodbridge, NJ 07.095, · 
(732) 634-7880: . The primal")' opposing coilnsel was Maurice Donovan" 405 No.rthfleld 

.Ave., West O~nge; NJ 67052, (~73)736-8050. •, · ' ·· 

. Lewis v. Brurtswick,:No. 9<288 (Supreme Court of the United States) (dismissed as·mo~(i 
. beca»se of settlement after oral argume11t); ·· · · · · · 

In the Lewis case; I representedGeneralMotors in filing ~n ami~us briefln,the Supreme 
· Co.urt ... .Tfiequestion presented in'. the case,.was. whether the Boat Safetx Actpreempteµ a 
·.statec9mmon-lawrequiren\entthai recreational.boats be equipped with propeller guards .. 
Because of the similarity of the question to aque.stion under the National Traffic and 
Motor Vehicle',SafetJ A9t, General tv)ofors filed an ~icu:i brief., The Supreme Court 
subs,equently dismissed the case.~fter,oral argum~pt because ihe parties settle~. 

My primary co-counsel were Paul T.'capp~ccio, ni:i·w General Counsel of AOL Time 
Warner, 75 Rock,efeller Plaza:, New York, NYIOO.l 9, (212) 484"7980; and Richard A. 
Cordray, of cCiunsel at Kirkland &.E.llis; 655 1 s'h Street, \N.W.;\vashington,DC 20005;'"~ 

. (202).879~5000: The primary counsel forplaintiff/petitiorier was D~vidE. l{udSOf!;'801 
· · Bro~d Stieef; Suite 700, Augusta; GA 30901, (70(5) 722-448'!. The priiflafy coun.s~l for . 

defendant/respondent was Kenneth S. Geller, Mayer·BroWl1 Rowe & Maw, 1909 K 
· .Street,.N.W., Wa5hirtgto~, DC 20006 .. (202)'•~(5373000. . 
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19.. Legal Activities: Describe tli~ most significant I~gal ac~ivities you have pursued, 
including significant litigath>n which did riot progress to trial or le~al matters t.hat 
di!) notlnvolve litigatmn. Descri~e;the nature of your, participation in. this qu~stio11, 
please omit any information protected by the attorney~client priv.ilege (unless the 
privilege bas bee.µ waived.) . . . . ' .. 

.. Clerkships:· 

Iserve.d as a. law cl~rk to three appellate judges, including Justice· Kenn~dy on the 
: Supreme.Court. My primary resp?nsibilities were: (ifto prepare memos before oral . 
. argument that.summarized the cases and iss\les presented; (ii),to prepare <)ndiedit draff 

opinions; and (iii) to analyze and. make comments on draft oi:iinions prepared by other 
j1,1dges. . • · · ···· . · . 

, ' .,, 

· Office of Coirnsel to th~ President! ·, 

.. I assisted With some of the wid~ variety of issues that cohfronMhe Office.: t worked on; 
' the nomination ~nd confirmation offedcral judges. I assisted on !egalpo!icy issues 
·.affecting the tort system, SUCp as airline .liability, Victim~, CQ/Ilpensatlon, terrorism . · . 
. irysurance, mediCaf.!iability, and,clasSaCtion reform. I worked on issues of separation of 
po~ers; induding issues i11yblving congtessiof\~I and other requests for records ~lid 
testimony. j worked on various 'ethics issues. I also monitored and wo'rked on certain 

' litigation matters, including those irivolving.the White Hou~e.' . · · 
- ,r, ' ' ·,.;1: 

·. Office of Staff~ecretary: 
I perform thestandard .duties orthe Staff Secretary,~ Th~ StaffSecretary's Omc.e 

, , traditionally coordinates the staffing and presentation of do.cuments for the Prc'sic;rent, 
among other responsibilities. ' 
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II.' FINANCIAL DAT~ AND .CONFLICT OF Il~TEREST•(PUBLIC) 
. ' •'1·· .• ;. .· -1. ' 

I,,Jst soµrces, amounts arid dates .of aUanticipated receiptSfrom deferred income 
'arr'angements; stock; options; uncompleted'contrads an.ii o,ther future.benefits 
which you expectto derivefro111 previous•busines~ relatlcinships;·prtifession;ii .· 
servii:es, firm. memberships, former empioyers, clients; or customers. Please·· 
describe the arrangenients you have made to be compensated in the futurifor any 
financial ~rbusiness interest. . · · · · 

;,\ 

·None .. J·h~ve a.govemmentThriftSavings Pla11 retfrement fund. 
' . ) ·- ' , .· ·''' ,-

Expl~in how you will resoiye any p9tential conflict of lntere~t, includi11g the 
,procedure you will follow in ,detcrhilnirig these !lreas of.c.om~crn. Identify the 
categories of(itigatfon and financial arrangements't,hat are likely to present ,. 
potential.conflicts-of-interest during your initial service in the position' to which you 

, have been nominated. · · · . " · ·. . · 
,. 

I will faithfuliy follow ~n applicable ~tatutes, court decisions, and polici~s regarding 
retusal, incl4ding 28 U.S.C:455. • . · · · ' · 

. ·- '.' ' . . 
.Do you have any plans; commitments, or agr,een)ents to pu'rslle outside 'employment, ... 
with 01)vithout compensatlop; d1Jri11g your service with the co11rt? 'lfso, exp(ai11. 

It is .. possiblc 'in the fµtute thail would want tO teach part-time at scime point or write 
·.articles or books. Ifso;· I ~ould faithfully f~llow all-applicable laws·and P?licies, 

List sti~rc~s and amoftrits of ;II ineoine received d4~ing'tbe cafon,dar y~a; preceding 
. your nomination ai:td for th,e.curr.eni c:alendar yeilr,.inchiding aJI salaries,,'fees,. 
dividends, interest, gifts, rents,rnyaUles; pat~rits, honoraria, and-other ite111s 
exceeding $500 or more (If you prefer ,to do so, copies of the financial disclosure 

. report( required by_the Ethics in Governm.ent Act·of 1978, may be sllbstitute'cl here;) 
.. ·: . ;_ ' ' ' .. _.','-, '.J' ' ·,, . . ,, '': >,', • .-· • 

. See attach.ed financia,l disclos).lre r~p~'rt .. 
. · .,·· . ·, . ,. -

·si :Please c~mplete tlie attached·flna~cial net worth statementin detail (Add schedules · 
. as;cl!lled fo~). . · ., . ,· · · · · 

See a~tachegnet worth statement 
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Have you ever held a position or played a role in a political campaign? If so; please 
identify the particulars of the campaign, including the candidate, dates of the· 
campaign,' yourtjtle and responsibilltfo.s. . . . .. . ... · .. · : .. . . .. . 

Lawyers' for Bush Cheney, 2000. Regio~al C.oordinator fo~ f'.ennsylv~~ia, Maryland, 
Delaware; and DistrictofColumbia. Fal.so wenfto Dalarid, Florida, in November2000 
to participate in legal activities ri:lated to the recoi:mt: • .. 
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\ . , . . .' ' ', .. :-"' ... ' "~;_ ·. ·:. . - ' '• . 
. F,INANpAL ST.ATEMENT 

NET\VORTH 

~( 

Provid~ a complete, current financia"l networth statement whi6h itemizes i~ d~tail all asset~· .. : 
·;(including ban)< acc",mnts, reaLestate, se,curities, tnISts, inve~iments, and other fina~ciai hoidingsi'all 

iiabilitid (including,d~bts, mqrtgages, loans, and_.other'fimncial .obligations) of·you,cieif, your 
sp?use, ana other imh!ediate.n\en;bers of your b'ouseh:lld: ; . ' ,•:;; ' 

·ASSETS 

• Cash on hand .and in. banks:. 

" U.S. Govefriment sec~rii'ies~add ; 
sched.ule 

!Ok. 

LIABILITIES 

Not¢~ p_ayable to ·ba!lks-secured 
..... _,_ .. • • •>; .. 

Notes?ayable to banks-unsecured 

' . 
Listed securities-add schedule Notes.payable to 'telatives 

. JJnlist~d sec,uritjes--add ~~hedule ·, ·' Notes payaoleto o,thers · ·'· 

_,A~~ounts arid ~Otes receiVable;.. AcCbimts and ·bills du'e 

Due from.relatives ~nd.friends .,. Unpaid income tax.· 

"Due front others·. Other unpaid i~con:ie .and interest 

·• 

., 

' 

•!f-i--,,___,,---~-~,,__-'--t---+-t-f-,,-., ~.~--.---,-,--,.,---~. ---,-+--+.""' .. ---'" ,.,,.1 
. Dmibtful Real estat~ mortgages ~ayabl~-a~a '\·. 

schedule ·,' · · · · · ·. 
~ ,. _, . ' 

Real.estate.owned-add schedule 
'.;,,' 

.·· A~tos;and.other personal property '« · ·. 

Cash v_alu~:~li'fe ins~ranc~ . .. 

.. :other assets itel-ni~e: 

TSP accourt ' ,· , ", .·· 

Total !iabiliiies 

Net)Vorth 

Total Assets ·. ' .85k'· T<Hal liabilitie~ and h~t wo,rth 

CONTINGENT LIABILITIES No .·· GENERAL rNFORi\l!NfION 

·· .... ,.A;i::, any assets pledged? (Add 
·schedule) "': · · · · , 

<\ 

·1 
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On leases or contracts · Are, you defendant in any su'its.or legal No 
ac"ti_oils? ~, · · 

»Legal Claims Have. you' eve,r: taken· batikruptcy? No 
,, 

Provision for Federal Income Tax 
Other special. debt 

"'.\ 

',' 



An ethical consideniti.on Qnd~r ~;i~on 2 ofthe~me~ican B~;·Association:s Code of,· 
I'mfessional Responsibility calls for "every lawyer, regardless. of professional . 

. prominence or'professional worklo.ad, to fl~d some time' to.participate in sming the< 
disadvantaged;.,• Describe what you h~ve .. ·done to fulfill ~hes~ responsibilities, listing · 
specific iiistanc'frand the amotintoftlme'devoted to each.· · 

. I h~ve dev~ted • rO ~fthe 13 ;ears of my !~gal career to pubiic' service for the United • 
·.States Gov.emment in a. variety ofcapacities': In piivate practice,· IJ!!presented several' 
clients pro bono, most notably.Ada! Shalom synagogue and Eljan GOhzalez.!s Arnepcah 

· relatives. I have participated in 9ommunity work on occasion, most recently by · · · 
·participating in an all-day playground build· in Washihgton. I.cont.ribute to various 
charities.and community organizaiions~ incl.u·iling'by \Vay o(the·Com.binedFed~fiit 
Campaign. · · · · · 

... 
The American BarAssociation1s Co!DJ11e~t~1;ft~ its C:~de of<Judii;ial.Conduct'state; 
that it i~ inappropriate for a judge to hold:membel-ship in anyorganlzation tha,f · 
invidiously discriminates on the basis of race, sex, or religion: I>.o.you currently" 
bel~ng;or have you belonged,: to any organization w.l!ich discriminates -~thrqugh 
'either formal membership requirements or tM pra~tical implement11t1on of ': · 
·membership policies? U so,' list, with dli.tes o'f membership; Whatyou hav~·done to 
tfY to. change these policies? · · · · ·· · • 

; ' ' . ' . 

Is there a selection commissiorl ,iii yourjudsdictloi) to re~orrtine11dcandi~a~~s fot: . 
nomhiationto the federal courts? Ifso,did itre'commend your nomi,nation? .Please» 
descl-ib~ yo~r ~xperience in the enti;ejudicial selection proc~ss, from begi!1nliig to 

•end (in duding the circumstiu1ces: which. led to:yo!lr nominat,on l!nd lnter;views 'i!1 
whic~'you participated}. · · · ·· · · 

There was· ~o commission process. i'n 2002, Coonsel to thefitesident Alberto G~nzales. · 
discussed with me a v~cancy on the.'l.J.S. Court ~(Appe.l!IS for iht; Fourth Ci.rcuit in,.·.• , .. 
2003, he discussed with me a vacancy on the U.S. Court ofAppe~ls f9r the D.C. Circuit. ·. 
Later in 2003,;Judge Gonzales infarmid Il)e of.the Pres'ident's;inteni to nominate nie to ' 
the P'.C, ,Circuit. ,l underwent ?n ~BI li~ckground investigati9n and was tht:n,poajinated .•. 

Has anyone involved in tht p;ocess ofseieding y~u aGjudi~ial RO\Jlihee ~iscusse,~ ·: 
with you any specific case, legalissue or question in a• m·an11er that couldr.casonatlly . 

. . beinterpreted as asking h'ow you would rtile onsucli case, issue, or question? Jfso, 
\please ~xplain fully., · · · •. . . · . ' . · ·; .. · ' , '· { · .. ·• ' > 
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' The role of the Federal jtidicl~ry within the Federal govermilent, atid within society 
generally~ has become t,he subject of increasing controversy in recent years. khas ' 
become the target of bot.h popular and academic criticism that alleges .that'the · 
juc!icial branch ha~, usurped-m'any of the prerogatiyes ,Pf other branch.e.s and Jev.els 
of government.·· · · · · · · · · · 

'. Some of the .characteri~tic~ of this "judicial acti~lsm' have been s~id to i~~iude: 
a .. 

b. 

,c•»-"•"• 

·"·' ·: ,., 

· A ter)dency liy the Judiciary toward problem-solution ra~her th.an 
grie'l'ance-resolu\ion; 

A tendimcy by the judiciary to emplpy ~he i~dividual piainiirr ~s a 
v'ehiciefor the imposition Of far-reaching orders extendil)g to broad 
classes of individuals; ' ' ' ' 

. e. A tendency by the judiciary to impose itself upon other institution~ in· 
the manner of an ,administrato!7 with continuing oversight · 
r~sponsibili~ies. ' ' ' · · · 

A court of app~a'Isjudge should ihterpret~ol)stitutional ·and statutory pf~yi~iqns 
without regard to personalor policy'viewsoti any issue. Our legal sysiem mt)st 
ens.ure ~qui! justice und~r law for all, and a court of appeals judge should ' . 
interpret.the law as ~n~cted and as subsequently interpreted.by the Supri:me Court, 
where applicabfo .. A judge should tre<it parties and colleagues with dignify and 
respect ,and should act at all ,times --'fo and out.Of the courtroom -- with an 
appropriate judicfaltemperan1ent. A judge should always remember that the , 
court's decisions will have 'an enormous' impact on the lives and Jibenies of the ... 
individuals invoived. in tHe cases, as. well as ihe American peopie; :Afid ajudge . 
should apprp.ach the task of judging with hunlility, recognizing ihai federal judges 
are eritrusteCJ with a· sacred resp,o'nsi)Jility to the American people. 

•'.\ 
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'_.~;,~_Certify th_al an_. !n;_f0~~6n given_ abo~e (ilicluding in:f~rJl!ariOn.i¥:_ttaififug_.to my s·p.~uSe and minor or. depen~t'.r'I C,hiid!~n." if)~_~J ~~, 
accura_te, true,· and cOmpl_ete to the best of my lqiowle.dge and belief, and lh<it any information not reported was .U,,thJ:ield bec~1,1se' H met 
applicable sta_tutory provisions.permitting no:n~disclosure. · . ' · 

. . . 

i_-rurthCr cel-tify th.it eam~--incO_me_ fr~-m '?utS_ide empl_o~bllt and honcfraria ~d the- ~ccept'~cc of.iiflS WhiC_h have been·reP'O~~·d_.ar~. ~n 
'-ccimpliance with the proVisions-_of 5 U.S.C. ~pp,,§_ 501 et ... ~q . .- .5.-lJ.S.C._§ 7353 and Judicial Confercnc!! regulations. · . - - ·--· 

Signahue ~ M-k~: . . . . Date ~ ~!{~CJO~ 
~i~k~~;;:1=~i.~05~~~~irsg i:'l~YA~p~ m~\flfS ORF AILS TO FILE TiiIS Rf PORT MAY BE 

FILING INSTRUCTIONS: 

C~Uimittee On:F~cial Disclos\ire. 
Administrative Office of tho · ·· 

United States Courts. 
Suite 2-30( 





. . · Chairnian HA;~H. Well, thank you'.< L~t-'me :begin. tl).e :que~- .· .. 
tionirig; We will have.lOcm~riute rounds,' and hopefully we';can com- ... 
'plete this in a reasonable J)eriod oftiine. . ..... ··· . • ' ' .· .· ... · .. , .. ' 

You have· served in ·pi>th .the executive and the judicial branches· 
of Government, the FederaLGovernment'. You graduated from Yale . 
University:one·,of the finest law schools .. in 'the land. You.have··.·· 
cle.rked for two separate circuit 'courts, and you have also clerked 

. for the United States Supreme Court. You have tried cases before . 
the Supreme Couit You .have tried other appellate cases, sol dis-

• · pute' anybody's argi.rment that•yoii have' never tried a e'ase:·There 
···.: are appellate lawyers·.and t.here are' trial lawyers, Some cari ·do 

both. Some do do botfr: But ,primarily your experierice has been on\.c 
the appellate side, which is generally considered a' very sophisti~ 

· ca:ted side of the law. ·. " . . ·. · • .· ·.. .• . ·· .. ,, ·. . .. ··•. • · · 
. · But let me just ask you this question: How l).as yoiit. edu:c:ation 

and experience prepared you to be a Federal circuit court 'of ap-
peals judge?.·· ·· ... · ·· .. ·.• .. · ..... ·· .·· · ·· .. · .... , .. ··.· 

Mr,. KAvA:NA:uGH) Well, Mr, Chairman, I'v~ always hacra devotion 
to public servic:e thatl've had since I .was young, and it ;was in~ 

. · stilled·fo me again at Ya:le Law School, which has a deep commit-. 
ment to encoura~ng its students to . pursue public service. My ' 
mother had been.a judge and a: State prosecutor. She .hadirist.illed ·. 
that .arid a lot more in me. And I wen:t to become a law cle.rk after 

·graduation from law school; and then after .that I've chosen.a: vari-
ety ofdifferi:n1t ,jobs .i!l public service, in. the Independent Counsel's 

· .office, in .the White):fouse. Couns1Jl's office, a,.s Staff Secrela,.ry. I've 
had a range of experience in the judicial• bri;mch, in the_ executive 
branch, in difficult matters, Senator Schumer raisetl a couple of 
them, I've clearly been iri the arena for a lot of different types of 
matters, and I. think I've learned a lotfiom those about the impor-
tance of being fair and impartial.And I come to the.bench, were 
I to be confirmed, with. a broad ra;nge of experiences .. and I tp.i:µk . 
a commitment to. fairness and impartiality.in public service. 
· .. Chairman H~TCH. ·YqJ!have beei:i. involyedi:D, improving the. law; .. 

il1 the administration of the Jaw, and ha:m iinteiested in your .work 
for the Commission 011 the. :Future oLl\'.la:rylarid Courts .. I.tis rriy un~ · 
derstanding that this Commission was Jas~eq with discovering 

'ways to coordinate and promote fair .. and efficient criminal .justice 
a:nd public safety systems. Could you ju:st tell the Committe_e a hf-. 
tle bit about'what lessons you have)earnedfromthat type ofexpe~ 
riehce. and how that might help you in iYOur job as a circuit court 
judgeifyouareconfirmed? ... , ... · ........ _, .·· .. · .... · _·. 
" Mr. ,l(;\VAl'jAUQH. hi that. Commission;, I .was asked by{! lawyer. 
in ~6¢kville, Maryland, whom I kne'Y. tq participate and help h}ffi:.._ 

' he 'was. Chair of the ,Commission-':-and to. help find' ways·to improve 
access· to judicial serVices; access to legal services through6ut the 
State· of Maryland,·· which was ·my. h.om~; State. So· I help'ed with 
that Commission. The idea was that th~ justice system, .while. the 
best in the world, fan always be bette:r, and the idea of the Cdm
miss~ori was to improve. the delivery qf legal service,s and the jus
tice system in the State ofMaryland and to. look fit recommencja

. tions of all kinds,· whether it was cre1.1ting a ne:w family: cin~.r:t; dei:JJc 
ing w~th c:J.rug crimes, or what have .JOU. · · · · 
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.. . ChairmanHATCH. As Jou are a\Vdre;i J ~mjust going to get':i;nto . 
one aspect because that is about all the.time I have. rightnow,.Xoti 
·are aware that an investigation was·conducted by the Senate.Ser
geant-at-Arms, into the downloading.of certain Judiciary .Committ.ee 
files by two former Com;mittee ·staffers. That inyestigation. is. com~ 
plete and has been referred.to the Departfuent ofJustice, so I:want 

· . to.ask you just a: fe,w basic questions abpµt that matter., .. ·. · · 
Are you generally aware .ofth~t J:r;icidenfand that inve~tigatidn?. · 
Mr.KAVANAUGH. I am. •·· .. • . , ·· .. 
Chairman:• HATCH. Okay, T µndersfand that as an As~qeiate 

Counsel to the Pres.ident of the ,United' States; among your respon
sibilities was to advise the ·President on judicial· nominations. 
Gould you briefly outline your r~espdnsibilities an.d procedures you 
followed in'fl1lfilling that duty? ' · •· .. ·· .. · · .. · ··.. . · . . 

Mr .. KAVANAUGH. T was one ,.qf .eight Associate Counsels \\'ho 
. worked. for Judge Gonzales. We had different areas·of the country 
' that we would work oh and different nominations that we'd work 

on. I worked on California and·':IUinois, for example, with Senator · 
.Feiristein's office and Senator Durbin's 'office. I also worked on cerc 
tain circuit court nominations.There's ~oth. the selection side. and 

· .. then the npminatfons.:..._tlie con:firmatioµ side, working on the con~ 
firmation. \ · . .· .. . .. ·. . .. . .. , '\ . 

On the confirmation side, the idea. was to help prepare the riciII1i~. 
nees for th'eir hearings, to .. ~oordinate; with our press offic~. and 
othe;r press offices in'the Jll;stic.e D~partm,erit ;:tnd in the' .Sep.ate, to 

'coordinate with the public liaison ii:i,the White House and the Jus
tice. Department and the' Senate regarding any issues that ccmlci, 
arise in connection with hearings or votes .. on nominees .• ' .. • ',, 1 

',• . Chairman .HATCH. As part ofthat responsibi1ity, you had to:i:neet. 
with variol1s staffmemhers of the Senate Judjciary wit:\l ;regard tp' ' 
the)imited •work.that you. did for.Gertain States, your share of the ' 
work oh judges .. Alld 'SO I thiµk you; met . with various staff niemc . 
bel's. . . . . .. ·. · , . . · ·· · • , ' 

Now,. did any sfaffmember of the Senate Judiciary Comp1ittee o'r 
... the ·Dep<J,rtment of Ju.stice ever provide you with information .o'f 

documents. that you were led.tq believ.e \Vere ob'taiiled or 'der:ived. 
· fmm Democratic files or from;:mY files? > ., · 

Mr. KA:VANAUGR No: · .· ., .·. · . . .. · .. · .: 
Chairman l:IATcli .. Do yqu know Mamiel Miranda,. the former 

Senate sfaffmember? · •· ··. , .. ·. · . . . . ·. .··.·· • 
Mr. KAVANAl)(}H. l do know him froni his ti;rrie and seryice on the, 

Committee .staff. . . . . · . 
. . .Chairman HATCH. Did you ever meet.with him to discuss judicial 

·nominations? . · ... · • , ' ·.•. . .· .. . . .·· 
l\:fr. KAVANAUGH .. He. w,~s part ()rthe leam~yes, he WGis .. ilarf'of 

the teamthat.worked lii ·you;r office and then:m. Senator Fnst's of-. 
fice ()!}. judiCial nominations; .. ·. . , , .. . ·. · .··· , , · 
. C~airman .HATCH; ,,What 'Yere the. circmll).~~;:tnc.es ofthosJr m.eE:Jt7 
ings. . .. ·.· . .•··. .·. ·. ... . ... .., . . . . 

Mr. KAVANAUGH. Those meetings were usually to diSCl,lSS upGOm~ 
ing. hearings. or upcoqiing vote~,. issues related to press int~xe~t in 

.• .nomination1:1 or pµblic Jia:ison actiVities•'fl1at'outside groups WEire in-
terested in; · · · · 

•' ·~,' 
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I 
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• Chairman· l!ATC.H. Now, this )s an important question. l)id Mr. 
Miranda ever share, reference, or provide you with any docume.nts 
that appearecJ. to you, to. have been drafted .or. prepared by Perno-

. cratic staffmemb«:irs oftheSenate Judiciary Committee? . 

. · Mr. KAVANAUGH. No,l wa,_s not aware of tl),at matter ever until ... 
I learned of it in the media late last year:. . .. . . ·.. . . . .· . . .· 

. '. ,·•· Chairman HATCH, Did Mr. Miranda everr share, reference, or pro" 
vide you with information: that you believed or were led to believe 

<was obtained or derived from Deniocratic files? > . . · ... ··· ·.· ... ·. •• ·. ··.· . > 
, Mr: KAVANAUGH .. No,> Again, Twas not.aware' of:that.watter in. 
any way whatsoever until)jearneditin the media, <. . ,· ... 

Chairman lliTCH .. ·.Do. you know if any. other Associate \Vhite 
Bouse Counsels had accessto these type· of materials that were im-
properly taken? ·. . .·..... . < •.. · . . . . . .. . . · . ·.· 

.Mr: KAVANAUGH; I don't kriowofanyonewho,was aware of this 
matter; again, untiUhe media reports late lastye;lr. · 
· Chairman HATCH. But you were·not? 

Mr. KAVANAUGH. I Was not ;:tware of it.. . . . . . . . 
Chairman filTCH; Okay. Just< one fiµal question;. Could you 

please speak about the significance of judicial temperament a.nd.. in.
dicate what aspects ofju,dicial temperament you consider to be the 
.ll1ostimportant? .· . .. · . · ...•. · · .... . .. . . ·< · .. ·. , ·.•. · ... ··• .· .. 

Mr. KAVANAUGH; Well, 'I. think it's critically important, 1\fr. 
Chairman, for any judge to. exhibitthe propertemi)erament ,on and 
off the· bench.at all times, and whatthat means is in <lea.lings with 
·one's colleagues onthe bench; having an open mipd, beingreE;pect" 
fol of a colleague's views, both at oral argument and in writing 
opinions. I think it means being respectful. of the lawyers who come 
before the courtand not treating them disrespectfully, but to have 
proper respect for the lawyers in the court;. A!ld it. means having 
a properrespect fortl),e law and a humility, updersti:mdingthat 
you are just onejudge on a paneL There's a reason you wear .a ... 
b.lack robe. It's. becauseypuJose your indiviquaLpreferences, your 

··•' .. · .... individuality when you···takea seat.on,thebench: The· black robe 
signifies that you're part of the judicial system and you're there to 
interpret the law fairly. .·· ... ·.·. . . · · . · •· ·. . . < ·.. . . / .. . .. · · 

So I .think that's all. eµcornpassed within judicial temperament, 
and it's something I've seeh firsthand with .. J µstice. Kennedy ·and 
Judge Stapleton and .Jucige .Kozinski, and . it's something that. I, 
:were I to· be confirmed, woultj. always remember my proper place 
.in the system. . .·.. · ·.··. ·· . . ... ·· ... . ·•· . ' ............ · ....•. · .· .·· . . ...•.. · 

Chairman lliTCH. One last question: Would you please explain 
. to the Committee why you want to be a Federal j~,dge? ... ··.·· .·•··.. · · 

Mr. KA v ANAUGH .. I've. always ha:d,. Mr. Chairman; ,a commitment 
to public service since Lwas· young. Since I got out: of law school, 
I've always thou,ghtthat l;>eing a judge was the highest formof pub
lic service that aJawyer could· render becausejt helps maintain our 
constitutional system, which pas been jn .place for over t:wo cell" .. 

. turies,. andhelps protect the rights an~ lib~rties'ofthe people. . . 
What the cou,rts .do ·every day-and Tthiril;I: Se11ator Schu,rrl~r al

foded to th~s-'-'is not always apparent to the p'eople; !:;iut it's criti
ca:lly important, and there'i> much of what·Sen,litor Schumer said 
about that. that. I agree wholeheartedly with about how important 
it is. ·.. · ·· · ·. · 
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. . And so in terms ofcom:Q.iitinent t\> public ser.;0.ce, a commitlllent 
' to our constitutional:form ,of government, aiid a com111itinent faj: pro
tecting rights'andJiperties ofthe people, that's why I thinkl.woiihl 
want to be a judge: ·.. · · ... · . · . · .... ·. . . .. . . · ' · . , 

Chainnan HAT.Cf!:. Okay. I have a litt.le bit of time left, but ~· 
think .I will. turn to Senator Schumer at this point; . . . . . , 

Senator SCHUMER. Thank you, Mr.· Chairman:, Arid tharilf· you, 
Mr. Kavanaugh. · . . . , .·.· .· .... ·.·· · : · .. · · · · : · ..... ·. 

First; Ijust want to cle.ar µp the questions that Orrin asked,. You.· 
· · .'had said that Mr .. Miranda .never provided these do~ume,Iits, you 
· know, that were from this, · '·· · · · 
.. Mr; KAVANAUGH .. Right.. .· .... , . . 
· .senator SCHUMER. Had you seen them in any way? Did you· ever, 

come across memos. from internal files .of any, Democratic 'qiembe.rs 
gi:ven to yoli or provided t6 you iruiriy way? · ·· · ·. ·. · · · 

Mr. KAVANAUGH. No. . . . 
Senator SciruMER, .Thank you. , . . , . . , . 

. · .. ··. ' Okay. N9w, as I' noted in myope~ing remarks, YOl,l haye cited 
the five critE:iria the President uses in selecting nominees, and at 

. the same time you have repeatedly deriied .the ~re~ide:nt 9onsiders 
ideblogy when selecting. judges. Am I· coritict to arttiCl.pate · you, 
stand by that claim?' ' .· ./ ·.· · · . ·· ·· · ··• ·· · · ·· . ' 

·i Mi .. KAVANAUGH.Yes, Senato~. ..· .... · . '.•. ,·,, . ' . " . 
Senator. SCHUMER. Thank you. Now; yot:t get high mm;ks for .con" 

sistency, out this claim raises serious credibjlity concerns. ' ' ·' x 
·•· .. If ideology. doesn't affect the nomination process; h9w is it po~·
sible w.e have seen, so many extreme. conservatives and .almost .rib 
progressives?> · · . . · : ·•. ,· · · · ' .·.· ·. · '· · 

·. Ninth. Circ~it nominee· William l\:fyers thinks.the Cl(.)an Air Act' 
arid the Endangered Species }\ct hav:e harmedthe environment. . . I ·. 

District.· court nominee James/ :tee Holmes· endorsed Booker T. 
Washington's.··nofaon that God. brought .,sla v~s ·to America. t6 · teach · 
white people how.to.be mo.reChrist-.like. 
· D.C. Circuit nominee Janice Rogers Brown has praised the Su
preme Court's notorious ruling in Lochner, perhaps the most criti
cize!l decision of the 20th century; and .has: said .the New Deal is 
Hie triumph of Amei:ica's socialist r.evcihitio:n'. . ··· .. ·· · .····• · ·. . . · .. , .. 
. : Charles Pickering unethically: intervened on ·behalf of a convicted 
cross-burner;- and William Pryor hB,s. spent ,a career trying to un.do 
Federal laws that have _achieved broa'd consensus. in America.that 
protect women, w:orkers, an:dthe•disableq: . " · . ... .·· 
. _ Carolyn Kuhl has ·one of the J:rlO$krestrictive views on the r!ght 
to privacy of·a!ly judge .in the. country,. ruling that a·w'ortnm has 
no weaningful tight to privacy in her own dcfotor?s office, ·.· . . •. · .· 

The list.goes on and on; extreme views all f:r;om the,Sar right, 
'Hp:w do you squa,re the reality of these tota.lly ideological nomina
tions: with>the lack of any nominations .that would be t}:ie. mirror 
image or even.close to those. pepple,when you say with.the rhetoric .. 
th.at there is a non-ideologicaljudi~i1;1l p.ominat~on p~_9ce~s? · .. ·•·. · . · 

.Mr: KAVANAUGH. Senator, I'ci l~ke to answer. that .m a, couple 
.. ;.ways; First, as. you and Senator·Lea.hy .pointed out, the vast.major- . 

ity o( the President's m:m+inees have q.een approved by this Com~ 
mittee and confirmed by the. Senate; That's point one: · 

,. ··,. • ·, ' ·- .' .. ·,> ' • '- • 

'c,., 
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. Point two is i~ terms of court of appe;:J.ls no~inet?s, we've worked 
very closely with home State Senators in individual States to find 
nominees that were consensus nominees· in that State. We've · 
worked, including States with two Democratic Senators, we've 
worked closely with Senator Leahy . on· :the one nomination, and . 
Rena Raggi in New .York, Judge Callahan and Judge Bea on the 
Ninth Circuit in California. We have tried ·to work closely, and in 
each of those cases those nominations_: . .· . .· . . . ' 

Senator SCHUMER. Did you work Closely With the Senators from ' 
Michigan onthe Sixth·Circµit? :. ··· .. ···• · ··. · > · · .. ·· ·. . .. · 
···Mr. KAVANAUGH. The Sixth Circait situation in.Michigan, Sen

. ator; is one tJ.:i.at.goes back niany years. I don't understand that .siV · 
. ui;ition to be. related t(J :the particular nominees, but to a- . ' ' .. 
· ··Senator SCHUMER. But you haven't ·consulted . either Senators· 
Levin orBtabenow on that. Is that correct? , . . . 

Mr. KAVANAUGH: My understanding is that J\1dge Gonzales has 
talked often to the two Senators, butthey have riot reached an ac-
commodation that's- . . :" · . , 

Senator SCHUMER. What about on the D.C. Circuit? Have you"· 
talked to. any Senatorn on this ·side, Senator. Leahy or any· of t4e" 
members of this Committee, abo.ut nominees for the D.G. Circuit? 
. Mr. KAVANAUGH. I ,dcm'.t know whp Judge GonzB,les. talked to be.! 

fore the nominations, 'the D.C. Circuit'.nomiriees.; But. I know as a 
general proposition we've. peen very 'careful to consu,lt with the 
home State Senators. · · · · 

Senator SCHUMER~ 'Sci you would say ideology has no factor in the 
nominations ·you have put forward· for circuit court judges?· Is :that 
correct? Do you, truly stand by that.statement? · 
·.Mr. KAVANAUGH. We don't----'Senato'r, I appreciate :the question, 

b't~t we don't ask questions about one's personal views .on~ . . 
Senator SCHUMER .. I didn't ask thaL .·· ·· . '· . .• · · . . .. 

·Mr. KAVANAUGH. Well- · · ... ·· •·· · ..• ·· .···. 
Senator Sc!JUMER. r asked you: Does ideology play. a. role in who 

you select? And if it does hot; whyhave there not been hardly any 
nominees~! mean, the most YOU could say .are Orie or two, mainly 
from Jriy Circuit, who :tend' to be. a little. more rrroderate. Why are · 

... there. nominees. that are almost exclusively cqnservative? Arid we 
discussed the degre~s of conservative. Mariy ofthe nominees I have 
voted for, some of us have voteci for; we don't think are down-the
middle. We .. voted for :them because· we feel we have . to pick· our 
shots and because we give the President . some deference. But. I 
don~t think ap.yone in this room, when' they look at it fairly, be
lieves that the President· is choosing judges. without ideology enterc 
ing irito it. And if that is the case,. then answer again: Why have 
:there beeri virtua:Ily no progressive nominees to circuit courts of ap-
pealsjf ideology doeElp.~t p~a:y a role? ,·· '.. ; .·. •• . . . '··. .. ' 

. Mr .. KAVANAUGH. ·Senator, in terms of ideology; what :the Presic 
dept. is looking for is nominees who have a resp,ectfor thejaw and . 
who understand. that the legal' systelfl aI1d the 'role as· a judge is 
different from one's personal view~ or political views or political af" 

,. filiation. So you're looking for someone who understands what the 
judicial function is. · · · · · · · 

Senator SCHUMER. You don't think there are 
who feel that,.wfl:y? «: 

,,·._-
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·life, ·do yoi.i · b~lieve per~oniilly that that ~as the co,rrect thing)t~ do ·. 
or that \vent too far?· .. ··· .· .· .. . · · ·' . .. . . . , · , ... ··· ·.· · .·.· .. 

Mr. KAVAf!AUGH. I have said ptib~icly before, as has Judge Staxr,. 
Seriator~and I've written this .pµblicly--:thatthe way that the 
House' of :Representatives refei:tsed .the repoi1 .W:ithm:~t revie\ying:it · 
beforehand caused unnecessary harm, combined, with the, way t.he , 
report was structri:red"':- '···.· ' ' .. .. ' \• ' ' " .' ' '' ,. '' .· ' 

· S~n,:ato.c.ScHUMER. J .aip. not a~~ing you' a ,proce4ural issu~. I .airr · 
... , askmg:-yoµ, as the c;hiefcook.and bottle .wa,sher liere, wo:rkmgfor 

Starr, came up with a report tha.t.focused ·on the s~lacidus details~ 
. this is the last chance. :Did it go. too far? Yes or··no. . . . · 
· . , Mr. KiWANAl,JGH., Vth~nk t4,e ,way .the ;!:Io.use of Repr~se~tatiyes 
.released the report was a mistake, and 'I've said so publicly, , ·· 

', Senatot SCHUMEI'LDo you.think you are being---.do you tliink you 
.·· are giv,ing Il'l!il ap answer to niy que~tion? · ./ · ... ·. · , ··. '· ·.·· '. · .. · . 

· · Mr. ,KAVANAUGH.· I thinkgive11 tJ:le public release ofthe .. report~ 
Senator 8C,H1JMER: I am·as,king your persorn;1l views, riot on the,' 

House of Repr,esentatives'•.procedme; Jam asking you, .just as a" 
person; an obs.erver; and a !lOminee .to an important·court, end~d 
up with a report that focuseCi o# personaldefaiL Was tliat;tJ:i,e co'r~ 
r,~ct'thi:ilg to do? ' ·,·' " ', ' ' · ... ·.·· ... '' ' ·.• .. ··· ' '''' '. ,, 

Mr. KAVANAUGH, Se;n:ator, this is ail important que'!tiO'n, so F. 
want to take a: minute, to answer this: ' ' '' ' 

·. Senator ScfJUMER. I know, but I would like you to answer your 
personal view on it, not wl):at the· House of :R~presentati~es did, riot .. 
whatKenStarr did, not what.Janet Reno .. did, but what,yoll thi!lk:· 
no,w, 4 years l~ter? c:, ·. · .. · ..... . .. ···· .· .• ·.· · .. . •.. ·· , c ·.... . ·· ·. ·.· .. • 

Chairip.anl:IATCH. Let hini answef the questioµ. i ' ·, .. '.·•.·.· ' ,·· ,. / .• 

Mr. KAVANAUGH. Ancl this. is an j;mporta:ilt que,stion so· I want to' 
take a .minute to answer this; .·· .,· • ' ' .· ' ·•' ·. ' ·, ' ' ' 

;First. I worked o.n the grounds s~ction part o( tlie report,, w1].ic;h 
was' the part;of the' report, that otitl.ined possible legal 'grou,:ilds con~ ' 
sistl:mt with Judge 'Starr's .statutory oblig~tioh under Seetiori 
595(c), so.that isthefirst point Lwant to inake clear. .... •. . •. 

Second; I have said publicly, I think l s'a'id it in my Comniitt~e. 
submission,. that I regret, . .that the report was. released· to the publiC\ 
in the way it. was released; I•· personally regret how thlit w~s. re" 
leased. because l d@'.t think it put the. case in tlie perspective that 
Judge Starr thought aqout .i( as he testified later,,and ycn.r were 
there:; in November of 1998 'before the House .Judiciary Committ¢e. 
It was a seiigus legal matter. T think, Senator, .you at the.tiII1e , 

•· ri)ade sonie str1mg- sfate!Ilents. about ,the .legalities involved;. and I 
regret how the report. was. released because I think it create.cl a 

· ini'!impression of what we thought and Jl[dge Starr .thought were 
'.the .important aspects of tl:J,.e' investigation, whiCh he subs~quently 
made clear in his Hou,setestimo:O:y.. .··. ..• . . . , . , . . . 

Sci r personally regret how that report was. released. becaus·e l .. , 
. think it was '.parts of it .that were released \yere unnecessary to be 
.inthepublic,dom:ain. ··.·. · "•····,·. , -· .· .• ·· .... · .. 
'. ~en.a tor SCHUMER. Do you think the PresidetJ.t should ha ye been 

. . conVicted jby the Senate? If you 'were a Seµator; · would ygu have . 
v,oted aye or nay? And you cannot use Scotti~h law . 
. [Laughter.], . ,, ·' . . . , . . . . . 

. ··'Senator SCHUMER: Howwould:ycmha,v~ voted',, aye or n,ay? 

c.I 
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·Mr'~-.~V~AUGH.~J·Se~atOr, ·?s a+-. ~ ·. . 
Senator SCHVMER. Please answer my question;· ·_. - ··• · -. · · · 

•. · Mr. KAVANAUGH. That is an important,question _a~ well, but.I.· 
think I need to explain. . -. •• · - · '<' -. ,. ' , ._ - - -- _ · 
_ SenatorScHUlY,!ER. Can you. give-me ayes or no answer-and then·--
'explain it,.,pleas'e? , - · . -- ' -__ -, · ·· -- .--
. Mt~ KAVANAUGH:: I cannot, because it was exclu~lvely the 'Sen~ 
ate's province to make tha:t deterihins,tio:P,"'- · · · ·· · · ·. · 
·'Senato( SCHUMER. I am asking you as a:-':" , 0 • 

Chairman HATCH; Lethim answer. · . · _ . .. ._ i · 
, St:)ria.tor ScHUMEJ}. He said h,,e cann.ot ans'Yer. it, Mr.·. Chairman':'{· 
Chairman HATCH. Hesaid he can ans'Yer it: He just cannot a:ri~ 

swer it the way ·YOU want him toL , , . . .··· . . . . .. , . .. 
Senator SCHUMER. Yes or no is a pretty simple way to pu~ it. . .. 

, Qhairrnap; HATCH,. This is noJ :a: court of hnV .. ~et higi ans:v;er it 
· the way he wants to answer.it. ·· .· ·· · ·· ·, . · -.·. · 

'• Mr. KA v ANAUGH, It would' be a simple answer, bqt, it ,is .a com~ 
· · plicatedquestion. In our,.:i;ole, in Judg~ Starr's role as assignee} by , 

Attorney Genera'! Reno, was tO . find the facts and to submit .any · 
evidence. to Congress that may constitute -grounds for an· ~mpeach-, 
:ment. based on history and historicalprl'lctice. A,s part of t}le o,ffi~e 
thatsubfilitted·.that report,.Judge Starr made .it very clear in:his,;c 

.November .te'stimony_:__and I have alw:11ys tried to. ma:intain tliis .as 
.~ell:-'c-that it .. ws,s not riti[place to sAy what tlfo Hous~ shoµJci d9 

, .with that or what the Senate should do with that evidence. 'rhere , 
js an important .reason for that. ·. .. . ' . · ... , ; . . .. ·.· ' , / · · .. 
. · S~nato:rSCHU¥ER. 1 Sir,·I am.not asking·you'as a mernbef'-work~, 
ing f9r. Ken Star.i: .. I ani asking you now as an iridividualrwho has. 
b:tol:id. ranges· ofopinions-:+-we know that~on,all·sort ofthings; :who -· 
is._ before·. this, Comillittee; where ,ther.e is.,, a great' 'deal 'of doubt 
whe,ther. how you feel about things or- whe,ther you can be. 'fair, and 
disp~ssionate. It is not a. qJestion that seals your nomiriatiqnor 
guarantees, a veto. I am asking you' as a person, as a rt9minee;,, 
would you have vote<;! yes or no, or do ycni.refudie to .give. me .a•yes' 
or no answer; . ' - ..... -. . . . . • ' ' . ' 

Mr:• KAVANAUGH.: Seilato'~. again, I think tffat 'is an important 
question, and'.because I worked_;_', . , .. · . " ... _. · ; . · ' 

· :SenatorSCHiJMER. That is.whylaskedit, ; .··· · .-···.···_ 
'·Mr. KAVANAUGH. Right,· { µnd.erstand .. And because Lwqr~ed in 

. t,hatoffice, just.as a pro~ecµtor-workson acriminal case sl,10uld riot 
. be commenting afoµt whether the jury got it wrong or. got it right, 
l do not think. it is appropriate•fo~ IT1e t6 sl.ly whether the Hou!le 
got it right ~n, ill1peaching President Clint!'>n ·or the· Seria:te got' it' 
right in declin,ing to comjct. l thirik there was serious legal issues .· 

•,involved,- as Judge,Sta;rr explained, and ,there was:a deb'ate,abou( .,· .. 
. what fo do about what every-one ~gre~d \Vere .se#ous issues. I know,. 

Senator Feinstein s,uthored the. censure resolution-in the Senate;· 
and that many members of the Committee joined her censure res'o" . 
lutiori, .which. us.ed yery stropg language .l3;b.out :presid,ent.Clintcmjn , 
that ·censure resolution. There was•·a debate .. about· what 'san.ction . 
should .be iniposed, and having worked in. the office that was Eis.: 
.sign~d a narrow legal duty, J.just do not think it is appropriate 'fOr ' 
me t(:J say what mypersonal yiewls on.thafissue. ;., ," 

Qhair'man HATCH,, Certainly not l.i;t.'retrospect. · · ·· 
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· Seri~tor; S~ssions? . ,: ·•·· · · ·. · .· , .. · ·. .·" , . · · , . ··-'·' 
'. $enator:.SEss10Ns·, Thankyou;ilYl'r~".Cn~rnian:· .. · 
Wefoome to tlie pit; Mr;· :Kavanaugh. ,.· .. · · · · 

"1\1:t.: J(AVANAUGIL 'l'\t~nk' y'oui.in the areiiia. '·'' . ·· •· · •· · ·~. : 
. •' ,~~Mt<!r SE,ss.m~s. "'T~~: ~ieJ:?-a. lt .is.ta,igre.at ,cqµp.by, Pe~p~e hli.~e; 
.Ji. right to .expre11s t.heir:views, ·and:J ·.appreciate· yow; ;wiHmgness .. 

. · ,an.d":r<?ur;•.ccirisistent dedfoation' ·ti:i~'J?U.bliC.-setVi<;e~' I ;thin~ .ihs .soi!ie-·" · 
, · ;, thmg,to be I'.espected· an<l hot de]llgrate,d.·Your,_.legal skills are ~x-. 

traordinary, and Vth,ink,. the way_ your backgro.und and record has· . 
· l:iee:ri portrayed is"not. fair, iS:not aecl:t:r:ate, .and does ·n.oNi;illyireflect).· 

.1.C)rolii:r contribu:tioris t<daw ar:ld what ytju,,wodld do.,im ~he h()µeh. . .. ·· 
.. •: ... · 1\~.:·a . .Yale.·undetgraqµate; i'fale 'Law Scl).:ool graduate;, you"1<;fJ:mE( '· 
. · put'~nd clerked for thre.e Court of Appeali{Judges. As I! law 'Clerk;''' 
, : . to ;a .Couit <;>f Appeals Judge,· and ycifr"a:i.e oein:g;·nomi:o.ate'd: ~9· a : 
· .. Court .9f A,ppeals phsiti<>.~.·what dq_you:<J.Q? Whatl5;ind q{,.e;icpe~~nce 
, ''do you have in dealing with the cases and hQw .. does that. help you '.' 
· .'.iake a: positiOn'Jhat.you mighttake with the D.CiCircuit?· ·. • ,. ·· · · ·•·· 
.. '. Mt. KAv~.Aut;;.H.J :.thirik, Se~at_9~-, I vv~s y~;r&·:fortun~te.':tp.~sezy~., \ 

. as a law.clerk"to three outstandmgJudges,. and serve as a law·derR .·' · 
'on the Su:p_rem~ Cpuf:t .. ·· ·. ;· :·.• · .· .···. ·. "· < '\ ):· . ' ·.· · ·• , .. ;···. ' ~; ··:~ : . 

. \ . Senator. SESSIONS .. Tllat ~s cor:i;ect. ',fwff.C.ourt·;-.of Appeals Jµ(ilges:: ·:: , 
'; ·and, oqe. Sup:rerrl.e Court Justice, AntP,g:tj.y Kennedy, you elerkli!d.Sor: . . 

. Mr, KAVANAUGH. Right:,.! learneff;a·l:et .from each·cifthe:ni"abqtit. ,. 
;ho.w I :shp.,uld perform· my. role 1:ere. I 'to b.e, c@.nfi~~eq, to .he· a .~if d~e\ .. 
·Judge Stapl~t~m·; as. ~enator-}3~d~~ kp:o,~s we.ll,.m·:Dela.\'\'.are,J~ 911e.: 
of the most w'j;dely re·spected, judges· in tnat .. circtiit or in .the' country. 

; becau!le of hjs judicial temperamerit, because·~f'his d!i,!<;licati,on ancf 
'.fairness~·~ .d9 not thin_k there is ariyoJi~;:wllo has.,ever. ~aid a:ri)(thjng 
negative .about J.udge· Stapleton: He'treats ~everydh~ 'With :complete: . 
·re~:P~ct:. F{e \.vorks hard;,: anq h,e, taught' n;l~. how £o·'tty·£o 'gehth,~: .•. 
:tight ·al)swer .in: eY:e,cy cas"e·. ; > · .;· : :·~ · f · > . · ,7\ •: « .. · . · :,. /., . ' :.. . .: .•. 

. . . J.q~ge. I\az,~n'~ki has . a un:believa,l;>le 'pass.ion;fqr the law'; :u:nbeliev,~, , . 
· ·· ablg passion for. ge.ttiiig·th~ righ,t·answer,.·:~or'work~ng ari'd'~w,~frking~ · •;. 
· .• ·· · a:P:d working" ?nd·:for. his 'law: ,(ilerks'·'diiro;r~iiig 'an~ wo,rl9.ng. and,,. · 
· , 'Y!>rking, ,to ge\;>tl:i,e rigli.t 'answer: He is· som'eori'.e ~~p:q, T:tniri.:k,d?:as ' ~. 
·. ·· proved to· be as; at judge 'someone who takes a new an'gle o.n-' a· lot. . · 

of different case~: fie' does lip~ just see a .case .and·. say the" ac9epted . ·1 • 

~s~oin O! the .cop.veiltib,pal wj,~dC>m,. ab?ut.;can ,is~ue :is ~fight. H~ is . 
· ·someone.~·who .retllinks··eyerything .£fom ·first· .principles!.That. is. 

···:::~·~·om~~~i:f.rg I:lea~.~µf~om :P.im.-, ·····\ .:.~·:; .J.· ·: .. ·. _';
1
_ ';:~ ·~;.;,.~.- ~··-.':'/·· .. :·:- ~ .:~·:;: • .--• .-:.· 

· :~. J;gst~~e Ken:q.edY. h.as. pp.ss~on for the .. law:, ·has· p~~s).~n f Q~. :A:Il1er:~. 
tcan: l).istory, lfas .. devotion to .how the E;upr~II).e .Cmirt ·:tit,s ·rq,tq,. 9ur.o, . 

/ . · cOristitu.tional systerri; .A;nyo11e wh9 :J1a!l· Jieaid. JustiCe,,.;Kehnecfy tii'lk·. ·· · 
. abou~. ;the .role ,pf, the~,~;h1pre¢E) (jou..rt~pr .the li!~tonr.of ~h~ ~u~retl,i:e ... 
. Co~rt. ean11ot. help b~t 'be irifhienced; and I b,eard ·that day in arid · 

(lay. out.for a year and it. jµst had ~ profo.\111-d effe.¢t ori~ ll):e .. ~ ... ·:" . . : : 
·.;'·;If 1•,were/to •. be :confirmed to bi:i' a;~;j:udge, J.would, I,:think; take~' 

.· ,. : >:!es.son,~ .from ea~r. of those. t9-ree;)Vit~. me;,~~ndThop.~ I c.cn11~ q~ ~~k~ .. 
. .,, , all three of them, . .. . ·· c. .. : • • . f. • • • , • . •. . 

· ,.. Sei:iator SE:s~lo:N's,. Yoil.': ~ere jhst ·p-~:rticipa'.'tiiig.'. 'a~Q. ·d.riihg· .,th{ 
:"ve,:Y· thing you would,·do·:now: You:\ve~!'l·•:paiitidpa:ting with those 

" judgE;S · and. helping .them w},-ite . bpin~Q~S, ta .. ari~lyz~'. coH:ipleX. · leit~l 
.· ·qu~l:'.tio'[ls an~ briefl:'.;;.and fo.:dt,stm .~nat.;i~tQt·a.:Priu.cipled .d~cisio.i;L .. 

·I ,JJ;lmk th~~. i~ .. te;rqfic b.ackgrqu:qd fi;ir.::ypu; ,anii: I also notI;ce .you 
. . ; ' ... . . ' .. · . ':• ·;~;~/;'·.. ' .· 
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. .judges; when they bedome judg~s, to recognize that they'ar~ enter-... 
· · ... ·ing a new phase1 a. new. role;. and .political background has been: 

very C()JlimOn, Govetµment seryice bac~groµnd has been very com
mon for judges, not because we want th¢ Judiciary to be .an exteri- , 
sion of the CongrE)S~, ql,lite the contrary; bl1t we: want the· Judiciary 

.. to be independent and for thejµdges on the Judiciary to under~ . 
>stimd how the .Government operate$; So that is.why• politiCaT1 serv- · · 

ice·has been cominon in judicial n()min:ees' hackgrqunds .in the past. ,: 
.That is why it is important, bµt it is not. because c:ourts are· then . 

. ji.:tst an extehs.ion>of the political differences that may exiSt else• . .· 
·· where:. It is beca.rise of :that i!Uportant .. (joverµment servic.e gives .. . • 
.you 'a perspective, whether it i~ Judge Bµckley' o:r: Judge Mikva on .. ·· · 
the D.C. Circuit, or Justice Breyer, who served .on'this Committee. 
. Se.riat0r SESSI()N~. I agree with that; an.d,fthink that is why the 
American·Bar Association, which is,,certainly a liberal political in~ 

.. stitution, in.my view;hasrated you the .highest.'rating; well quali" . 
fied. They believe that if their' ,rilelilbers .app1e.ar .before yoµ; ,yoµr: · · 
d~monstrated record I of commitment to Jollowing ·the law as w,rit
teh, whether you ,agree with it or not; is clear. ln:. fact,. l,et rp:e'. ask 

'.you, is it a deep:personal philospphy of yours 1that a juqge' should ' 
·follow the law .. whether or not. he. agrees. with it,, and is that one 
ofthe most key pointf3 .of your person\ll judicial philosophy?· . . .... 

:. ·Mr., Kt,\VANAUGH. It is critic.al, Senator, .for a lower courtjudge:· 
.<to follow Supreme Court precedent.faithfully, in all instances:. 

Whether. you might agree with. it; yoµ m:ight • have decidea di(
Jerently; y:oh have. to. foll<)w thaf precedent faithfully.•lt. is .•so:Ine, 

·. thingilea'rned'when•·~ was a law.clerk,.and I have seeri.inprnctice, 
· ·.. and; it is something I can corp:mit. to this C()mm1ttee, ,were I 'to be 

'confirmed, that I wou~d ,d(); . . I ·' ' • • • ••• • . .• •• ••• •• • •• • • ····., ' 

Senator SESSIONS .. We have a ''difference of views jrt America 
.. tod::iy about what j.udges should. be.._,_::tl-ieii phifosophy as ··a judge. 

There is no doubt about,#: A. numb,er 6£. memqers ·o~.this,. Com". 
mittee and .this Senate are determined to see judge's appointed that 
believe~that are activists, as Senator Hatch described 'it; and .he 
defined very. carefully' what that w()rd Jl1eans,. •. It meilns prom9ting· 

I a political, ideological age:hda•frcim theJ5ench, which I be.lieve is inc ' 
·correct, . President Bush· believes ·.is . incorrect, . and I believe over- ' . 

.. 1• whelmingly the AmeTica,11 people believe it is incorrecf The re:asqn • 
.it: is incorrect is judges,. i,f you are confirmed,· are not c~mcouh~able 
tq. t}ie public. You never stand for election again. You hold yc>l:t( of" 

. fice ·for life~. Many of. your decisions are U:nr,eviewable ,ultiU1ately; 
·.and it leaves the 'American people subj'ect to decisions in; a.n anti
de.mocratic foru:µi . unl,ess · that judge 'restraips ;him or J1erseif; an.d 
enforces. the lq. w as written• or .the. Coitstitution as declared by the . 

. people c:ifthe, United State$ ... 1 think.that is important.We do riot: 
11eed ideology, arid as· Lloyd Cutler,; the \Vhite. 'H.ouse· Coµnse~· 
under President Clinton arid Garter, really criticized the .idea that 
we, should politisize the courts and· 9ring ideology in~o the courts. 

Chairman HATcH. Senator, your time is up::.·· · 
Senator SESSIONS. Thank you, Mr .. ChairU1.an~ .. · 
Ghairmaw H.i\TCH. We. will turn to $enator Leahy. 
Senator LEAHY. Thank you, Mr. Ch§lirman .. · · · 

. Let me shift to a slightly different area. I am sure everybody is 
going. to ask these questi~ns on.cSome of th,e otl:;1er .areas:. Lam 

\·";', 

'i .. 

':·: 



, th1nking back ~o: r~ghf after Se~temhet:·'li th, b~cK irt · 2001. On ·~ep- .. · 
teniber 20th; a' week later, you c~mEl t6 ~he, Hill: .as a representative' 
of President .Bush to offer legislation. des1giled to protectthe airline . 

·:,:.;;,'business from having to til,ke responsibility for.the death and dee 
· · .struction of the attacks ·in New York .and Pennsylvariiaan.d Vir~. . 

ginia. That. is .a bin that ultimately became: law. It provided victims ·· · · 
compensation in return for imm:uhizing the airlines, from:liability.' · . 

. · Wh.en you brought the bill up;it ha:d no ccimpensat.ion for vie~ 
t~nis, It had·. immuni:;mtion for tlie airli~e.s, rtqt11ing fqr the tjctims:·· 
It actually had sort .Of a wish. list of tor.t reforms that the airline ": 
industry had punitiye damages caps fox the airlines,· attorney fee. 
limits against victims? lawyers, b11t: not against the airlinesi law-. 
yets. It even reduced·· victi:rp compensation C()Hrt by disas.ter payc 
rrients that rhay have been in there. . ' . . · .. ., · 
· 1 remember· the negotiatiol)s . on this. bilL You .. yehemently op- .• . 

· posed any compensationfor the victims' families. Youinsistedi the . · 
bill only limit tpe liability 6f the iiriine industry. Ncny,, wiseiy; we .. 

. rejected that· approach .. We esta..blif!hed t!ie September <Hth \fictjn1s , 
Compenfjation'Furid. ~happened ta write it .. Andin.thatpill;.\\Thile: · 
we limited liability for the· airlines, we did compensate, the victims,; .: 

. . Why were you so. opposed to. compensating tpe victims, 'and why;; 
were.yotr,sosingularly fi~ed qnpi:'otectingjust the airlil:les?," •· .· .. ,. :.· . 

. ·.:: Mr .. KAVANAUGH. Senator, ,I .do not think the facts. as st:;iteid .ih · 
'the,qu:estion are.'accurate. . .· ·. ·.· ......... · .. ·· .. · .· ..... ·· · · 

Senator LEAHY. How 'YouM you•st.ate them? 
Mr. KAVANAUGH. They are' nbt consistent. : . . .. ··· . " .· ·.•··.··· 
Senator LEAHY. How.would you state theni? Let me ask y'ou this ·. 

,then .. Let me break it Clown:. I)~d'.you npt .com,e'up with.a.bill that· .. · 
.had npthi.ng initfor victims; bµ't ciid'havealist ofar:eas where a:ir":,,: 
line liability w;ould be h1Ilit¢d?: .: .· ·. : < .. ···· : · , : ..... · .. · .. · . :> . '' ·. 

· .. ··Mr. KAvA.NAuGH,• Senator; <1 thin,k:. there :wer.e. two sepanite · 
issues; One was th~ airline!3, whis!i· we;re going .to go ba,11k!"UPt.· Fhat 

··Monday ... · .... ··· · ··.· .. · · ,·· ;·,· .. · .·. · . ' ': ·· .·· · 
Senator LEAW'. .But I ain thinking.\·I may riot .J:iav~ statea my·~:;· 

question welL I am. just a small"tow'ri lawyer from:Vermont, but let . 
me. try it one more time, Did you :µot ~ome upwith a bill that had 

.. 'a number of different limits ofliability 'fqr the ,airlines ·imd notfi}n&" 
for the victims? Yes or no?·· ·· ·.· · ... · ... · ... ,. ·· ' : • · · , : ... · ·· ... " ''': ·· 
. Mr. KAVA1'/AUGH. And to answ~.r that questiqn,J iieed to ex:plail1,. 
Senator; and the reason is there were. two, s~parate is134es that 
.were in play atthat time: One was th¢iairline liability.issues l;>e-
. cause. the airlines were. poten.tially: going <to :g0 bankrupt ,O.n, :tha.t 

:· Monday unless. Congress acteci. That is why, as l recall; there 
.{-W_~-S-~·<!·."-~::. ··:·:. -· .. ·.\ .· __ ··.':, .· ._-_.,· .. ~· "<·'·.~:>: -_:'.,_,",./:./·.,, , .. _ , r".::>1{:.;;~;· ~."·-
.. Sena.tor 1,EAHY. They fouI:J.d out afterward ~hey w:ere not goingJo ... ·.· · · 

, go bankrµpt on that Monday, but did the bill~ .. ·· . . ... ·· .. · ·, · '·· \ • , 
· Mr; KAVANAUGH. There "~as b~partisan agreemerit that· t,he ·air" · 
lines, ' \\fere going tq go . bankrupt that Mpnday unlessi Congress : 
·acted and the Preisident signed the l:Jill. . . . . . . . . ·.. · . 

Senator LEAHY: Did you object·s'troiigly,. or did you objecfto put-
, ting in compe~sationfor vict.ims? . . .· ... ,.· .. · : .. · ..... · ., . . ·. .. ·.· 
. Mr. KAVAN:AUGH. No. Th;e .question was what kind 0f··precedent · 
sh9uld be used to compensate the. victims. · · · · · 



'' 

•.· •..• ·, Senator.. ·LEAHY. Mr: Kavanaugh;. I was .the.fe .. Y~u 'are. under·•· 
'oath .. I am ·not. But.let ~e •ask .you again, did.you object oriJhat 
·legislation-you are· :Under oath~to ha:vihg compensation ·for. the,, · 
victims? · . · . · · · .· · · · · · · · · · · · · · · 

Chairman HATCH; Senator, let hirri answer.the question: ·.···' 
' Senator LEAHY. I will. ,,' ' ' ' ' ' ' • ' • ' .,,.' ' 
' Chai:qnan!fATcH.'He said.there w~r.e twO-- '' ' ' ' ' 

Senator LEAHY. That is.why I made sure he understood it .. 
· Chairman HATCH. But.let hif!l sfate it, . ·· · ... · . . . .·· · · · . . . • 

Mr; KAv.ANAUGH. Senator; I was there"as a :representative. ofthe 
aciministration,'and ther:e.were two separate issues.that• needed tct·\ 

. :. be addressed, ·one which n.eeded to .be .. addressed immediately! as 1· ·· .. · 
·., recall, was the. question of liability for ;the a:irli:nes .. ·I think there. 

was bipa;rtisi;ln agreement.'.,And I participated tn ·a 'meeting iri the· 
Speaker's Office . after the President's speech on Thursday night; 
the 20th, wheretheSpea~er and Senator Lott; RepresentativeGep~ 
hardt, arid Senator Da.schl~ were .all pn;)se:n,t, as was t.he ,Direetor:. 
6fOMR ·.. .. · ... ·· • .··:.. .•. . ·. . ·. . · .. •· .. · .. > .. 
. The question was ·there at the airlii'ies' liability. There was a sep-

arate question. wh,ich 'was. important, ~nd the t:wp ultimately got 
linked in the same. bill, of compensatfon for .the' victims of Sep~ 
teinber 11th. On that. separate>question there was an iss:Ue, what 
precedent 'do' we have for. compensaticm for victims of terrol'ism?' 
There was the Oklahoma City issue, which Senator Nichols raised, 

, that they had not received' significant compensation. There wi:ts the 
· Police Safety Officers Benefit Legislation. That was'. a possible 

precede11t. w:e. were looking at),hose precedents: ' ' '' .: ' ' ' '' '' 
.. Then·. the,re were fur.the!' discussions inchidtng with M:r .. Paga!J,:o · 

.. ·. arid your st~ff, ·Senator Leahy; arid there was a discussion' of if )Ve · 
·are going,todo the limitations on airlines'lial:Jility, we should.give> 
the. vietims the sam,e ·kind, of compensation that they would recover 

. had they been allowed to :litigate the matter. iri: ci:n~it. bl1t fo~do it 
' more expeditiously. ' ', •; '• , .· ' '' '' ·, .~ .· . > ,' ' ' . 

. Senator ~~AHY. What pc)sitiohdid you,, take oµ ;that? .·.··. . . . 
Mr:' KAVAJ'!'AUGH. On th~;t .we were Cdil!'.!errieg about the,fa¢t-:-:: 
Senator LEAHY. I l;im not asking whlit,you ,were ,concerned ab.out 

'Whatpositiondidyouta:ke?. · .. · .· ·. . .. ·· ..... ·· ..... ·· ·., .·· 
· · Mr. KAVANAUGH. At the ultimate inee.tirrn on behalf of the .ad~ 
• rnihistration;·.DirectorDa:ri!els ag'tfi!ed to that.', , · · ' · , · 
· ·• . E;ena~or LEAHY. Diel you, 6ppOf>e .that i._nitially? . .. > . , . . · . 

. Mr. KAVAJ'<;,\U.Q}J. There were d1scus§1ons abpµt how to d.o it a'lld 
', there was ccihcerns about~ '· . , · ·. · .. ·. • · 

·Senator LEA~. Did YOl1 oppose that initiii.lly? ··.· .. '· .. · .... ·,,,·.·.· •. ; .·. , · 
Mr. KAVANAUQH. The precedettt that ~as on' point thaf we cited •· 

initially was .. the Police Safety Q,fficer's Benefits Fund. T,hat w~s 
.. ··the most· releyant preceden,t .• We had no,t thoaght, at least J~had 

' ' not thought of doing a separate litigation, model for-essentially a 
• .. damages moqel at that. p0int: That \v!l;s an idea that was .:rafaed 

during the discussions. with Senator. Lott's staff, asT retall. Se:b.ator 
. Lotfs staff, !believe; first raised thatidea, at, least in my presence. · 
·: And the one concern ab.out that at the tjme that I rec.all b~ing d~s.-. 
'' cussed\with your staffj Senator Leahy; was the fact that that W()Uld 
··mean un~qµal compensation. In qther wo:r4s; tli,e · vid~ms o( a rel-, 







~xperience.Alternatively,youJha;~ the ·wrong'ki11d ofexp~~i~nc~. 
J\n.<;l alternathrely, or maybe cpij.bµrrently, you Jiave representeq the 
wrong clients. Could you explaiJi to the Comnjittee how yori:vie,~y ·• 
th.e role. of, a lawyer· as an advocate; which: has .been your profes-.' 
~io11al career to thi$ point, ·and ho\¥ you Vie~ the role. of Judge, ' 
)Vgich of course will be .yi:111r dµty and obliga,tion:whe11 yoµ are cphc' 
firffi,,ed? · .. ·. . . ' .... · .. ,,.· .·.· . . .. ·.·•. · .·· , · ... · .·.•. . · ··· .. ·. . ....•. · , 
'Mr. lµvANAUGH; Senator, every 1;lwyer has ethical obligation to 

;zealously represent his or her client ih court or il.1 othei\•matte:rs;. 
··regardless .of whether the ·lawyer might agfee with the position qf 
the client; Thatisthie as well as a la:wcle:rk fqr ajudge or JustiGe;•, 

· ·.You have. the 'obligation to gWe the judge your Oest advice, but then' 
. ' t() do what the judge decides; 'not what ·you may. think )s .. :fight: 

When you are working· iri · publi.c. service in. t;he Independent' Couh" 
· sel's Office or in the. White ~ou.se Qo~n:~el's!, Office Or i~ ipy sµr.rel)t . 
role as staft secretary,. my JO? 1s to give recommeridat10ns ailq. ;ad~ · 
'v'ice~ bµt ultimately to carry out the diret::tibn of my superiors With~ 
out r~gard ~o whether I m~gp.t. haye. chosen a· differenJ' path.,'.An9,',·; 

. that is an important funct10n of our legal system, .. the· adversary ·· 
. syst~Ill,, W}:ie:n r'Ya;s in ·p~iv:ate,pn;rctice, ,anq in;Goverrimer.i~ 'SH~vice\ , 

and it is so:ineth_mg that IJeei strongly,,abm.IL . .. < '. ··•· ... · .. ·· . : . .. ·' As a jµdge,, again, it is not yorir.\pers'onal views,,; It,is a. sirniTar 
. :'kind of.mind~et. i:q some 1 \\'ays. It is. J!Pt· your pernonal ·views that 
' '.are ,releyarit or your past affiliatibns tnat are relevant. It is impor~ 
\tant to followtthe·•law faithfully, j;he .precedent··.phthe .Supreme 
Court, regardless of "1hatthose view~ may be. · ·~· .. •·· . • .. · .· .. · 

· .. ·· .· Senator·Co:RNYN';. I happen'to;ag:re.e :'Yith the distinction.' of a law",.· 
, yer. as. aJi advoc~te and !ljucig:t\ ~s a,µ impartial decider· .oHhe .law · 

arid faet• as the case may be. Un.fortunateTy, we seem to have.,
,.sorn,e. seem . tb be.· engaging ii:i .what l think i~ ·.a vetf dgngerous; 
tendency to associate a: lawyeJ:", wh,,ois ::i.professiorial advocat~, witl,r·· 
th~views of their. Client as if'.they were always: inseparable arid as· ' 
iftheywerealwaysone.: .·... . · .. · ·. · · · · ... ·. •.··. · · .. ·.·· · 

I. don't have' any ,doy:bt that if you' were a criminal defense .. lawyer 
' ahd represented those' accused of ·crime in. courts on a daily basis, 

. : .members of this Goinmittee 'iind oth~fs woulcl surely irave no trou
ble distfr1guished !J.etween the. View~ of yoll:r client and your duti.~s · 
'as a criminal defense lawyer to represent that client in COllrL But·,' 
somehow whenit,comes to. the. adininistratism's policie~ or.lawyers 

· repre.senti:ilg the President or, the Department of Defense in the 
· · case ofMr. Haynes, who has·beeri·n(im:inatea to the .Fourth Circuit, 
. peqple :have t.rouble making that distinct.ion..' But I believ~ it is .a 
! very important one, ahd l appn~ciate you:r answer:" ' i, >' : •·. .,, ·.·· 
i. 1\nd.I have to say that.Se:P,at6r'Scbunier said· no 'one.in·the:i-oom· 

/disagrees with him about the role of ideology ,in judicial selection, 
<arid I. just •wa11t .to .say ."me,. too'.'· to.Senator. Sessions:;who•.sajd h~·.· 
,had disagr,e.ed with.Senator Sc;lmmer on tha.t':' · ... < >, ·, •:· ,··. 

. But as I' understand .the' role ofthe Committee ahd the: advise 

. arid, consent' role un\fm; the Gonstit~tion, it is' toe,xplore ;qµalifica~ 
ti,oris and jtidic;ial philosoph)r;, that is, whether you:··are willing to 

· · ;su]Jjugate any personaltjews,.;that .you inay have, whether they.be, . · 
politic;al, ideological, 'or otherwise, to: what the law is arid fo·falth- ' ' 

· .. , folly'enf6i;ce .the. la:w'a:il 'Yritteh bythe'Congress or. as. determined····· 
. >by prec;edents of,the United States $li'pnime Court. 

'.'. •• : ; ''~ ,. • 'I " ;:· ,, .. ~- : :"' • • ·.')•' ·, ·•. • • : ,:' ,;t;'l~.i '.;·"''•", 1 ; 



·· .. ''Do you h~v: a>~lmiiar.u~d~;standing,of.wll~t the'rofo is o'r a 
judge. and how thaUs different from ahy personalopiniOns, philo~ 
sophical or ideological or others that.you may have? ; . '. ·. 

·Mr: KAVANAUGH.' Well, I think,. 'Senator, the .Founders estab-
.. lished an independentjudiciary,'discussed it fo the Federalist Pa-.. 

pers, be.cause they w~iit~d· people whowoul'd be independent of the 
legislative and, executive branches to•decide cases fairly and impar~> .· 
tially, without regardJo their personal preferences; '' · ... ' ..• ·. ' : ..... 

. TP.!'ire was disc.us$,ioh at,the time,. J, think<F.edl;)ralist 81 discusses , · 
making the judiciary an extension 0£ the legislatur('l, or ,somehow 
having :teviewby the legislature .. But there wa.s a decision made to, . 
have an: ihdepenctenVjudiciary; and .that is. the foundation •of ouro', 
systemQf~ul~::of.la~.. , · ·· . :· .... ,.·;" .·,:·:, _ .. ·.:·:.' · ... ,-:··.:(. 
. The Founders also recognized, l think .riecessa.rily and certainly 
a.t th.e time,. that people with'~'Gove:rnment. serYice' who• hid se'rv.ed .... 
jn the legislative braBch or served 'in the executiye branch ~ou14 . 
. beCOil),e judges-:-::-:Chief Justice Marshall, for exanipfo~woul4 .have 

.. backgrounds that involved, Goye,rnment .service o.r ·political serv:i~e. · 
·But they also hadcorifidence ~n the ability .of people in bur system, 
once 'they' became judges and'' pu,t on. the . black robes, to' decide, 
cases' fairly and impaPtially .. And ·tli.!lt's. the. way that system. has . 
worked for more than. two· centuries. And J know ther,e Jias· bee11 · 
som.e·.·.discussion, about that,· but that's' the way th,e system ·has::· 

· wprked in terms of. deciding ;cases fairly and impartially'· an·q not .. 
ba.se,d on political of personal .views .. '; '' ' ....... ' ' ·' . ' ' '·. ; ',g 

Senator CqRNYN; In: your opinion,' did J,i.u~tice Kennedy in' your 
experience, was he able to make . the trahsiti9J;i. from. lawy~r· to 
judge and make that sort of transition you described? · .. '' ·. ' 

·Mr. KAVANAU<J;H. Justice Kennedy always decided ·.cases. fairly· 
and impartially and taught a lot to his law .Clerks .about)1ow. tq' do 
the same. · · . · · · . · · · · · · ' . •" · · 

Senator .CoimYN: And in my. introductory comments, ·I· pointed 
.. out that you are not. the only person to come' before the.Court who. 

' ... has repl"esented a.client in the arena, .for example, Justice R:µth•. . 
Bader Ginsburg .. In your opinion, has she, been a:b,le to successfully, 
distinguish between her role a:s"generi;il counsel for the Ainerican .... · 
. Civil Liberties Union and her role as a jjidge? ·. .. • . ; , .·· · •. .· 
' _Mr. KAVANAUG.H. In my obseryation, she's-yes, she~s a:n .e.xcel~ 
lent ·Justice on the · S:µpreme ·Court. It's· not for me to b~ com, 

· nientiµg too much on Supreme Qourt Justice's; ·out ·Ithirik she., Qbvi- · 
ously. decides.•.c;:i.ses fairly. and impartially and. was a judge oikthe . 

. D.C. Circuit before that :.vhq .. was widely respected, as she is on: the; 

. Supreme Court." ·, . . · ·. · :... ..· > < ··. . . · ,. • . :: ; 
. Senator ·Cbl;l;NYN. And Justice Breyer, who was' the Democrat~' 

chief cotinsehon the Senate Judiciary Cqron,iittee, do you thi'n]t .J:ie 
: ha:s been 'a.ble to. successfully make the change between. thi.it jol;> 
.and.Jhe role as judge, a circuit judge.first arid then n<)was 'a mern:•: 

. her oHhe United States Sapreme Court.? 
Mr. ;KAVANAUGH. Yes. ·· . .·. · , ·. · • ,· ,. · .: .. . . . 

. Senator CoRNYl'ol'. And Byron White, who was a political ap- .. 
pointee at the. Justice Department under .:President' E:ennedy, · 
Abner ]\1ikv:a.; l guess the list could go on .and o~. But in ycm·r expe- .. 
rience and in your observatiOn, have· others that)u1ve. had perhaps · 
not the same' but a sjinilar ex:pe:r:;ienci:i, .either in the politic~l'arena 
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or represeptirtg clients ·who w~re, been abl~ to successfully make . 
' the transition from advocate:to irll,partialjµdge? .. ; ·. ' ' 

Mr. KAVANAUGH. Yes, Seriatcir; absolutely; ... .. . . . . 
·Senator CORN:YR And.I guess theproble!Jl is,jn''sdme·instance('l,' 

there are those who just .don't simply believe that is true, ,that any
' one,. can actually niake thl:lt .traris;iti'on.<There are those, L guess, 
who think th'at those who come to the '.bench continue to be advo
ca,tes ,for an ideology or political persuasion or, see. it as appropria,te ' 

· fo issue· judicial edicts or decisiops that satj('lfy onl:f their own sense 
ofjusti.ce and not. \Vhat the llJ,w is. .•·· . . . · ..•.. . . ... •. . .' <<. 
: . ·I don!t knqw'how anycine can truly. pelieve that arid; still say th.at< 
we are. Nation .of laws and' riot .individua,ls;· I)o. you have .. ,8;ny 

,'thoughts onthat? ' ··, ·· · ··· ... · ·:,' · •. ·· · : · \ '. / 
. Mr, KAVANAUGH., I agree with that;)3enator, very much, aP,d •I . 

guess .. I firmly d~sagree W~th the notion ·that there ·.are ~~publican 
judg~s and Democratsjudges: There is one'.kind .of j'udge·i There is 
' an independent judge under OU~ Coiis.tituti<m. And the fact ,that 
they may have been a .Republican or I)eµibcrat .of an .ipdeperidept 

. in a .. past llfe is completely :i:rre!ev,ant to· h\:).w•theycohciuc~ them- . 
. ·selv:es as j.udges. )\nd I tl}ip~ two ce,llturies of experien~e has 
. shQwn us· tqat that ideal which 'the Fo.uriders establi$hed can,, pe:re; 
alized and has beenrea,liZed ,,and will contiriUe to be I'ealized~ ... · .. 

. Se,nator CORNYN, And I know. for aU the attempts m~de during 
the confi:rrrtation, process to try to pre.diet hciw. ap Article Ill'judge· 
will act once they have, .a life-tenured position and have the resp on- ' 
sibility' of being a ju4ge, we .don't have a r,a,rticularly. good .track.. 
record of making that prediction~ Lpoint ou:t Harry Blackimin, \¥ho 
I believe was appointed b§,;f>:re.sident, Nixon;,Justic~· Souter',•.;'ap(····· • 
pointed by PresideQt Bush; a,nd Ea1J W arreh, 'appointed by ~i'esi-
.dent Eiserihower. . . · ...•... ., : ,,, . . \ , , > , ,, 

Have you .. observed. j:µdges ·· conscim;isly ·. dt unconsciously: make. 
t.hat transltion of j.udge .in yoµr experience, in.your ~le:rktng. ~X:peri
ence? Or have yo,u discussed tha,t irith Ji,istice Kennedf or ~\idge; 
Kozinski or any other judges you have worked With? . ... . · , : 

Mr. KAVMfAUGH. I belieye that,the. judges fqrwhoill rve. worked 
~nd all the judges I've dbse'rve.d in' rriy experiem;e under.stand the 
importance oLputting on the robe: and•. up.dersta,nd ·the. importance 
·of sitting in th:e courtroom ai:i a f~ir and irµpartial arbiter of i;:ase;;, . · 
:and lthirtkthey an haye .u:b.derstood that and helped pass :lt along;,'. . 

··• Chairman HATCH. Senatm:,; yoµr .time is' up. Thank you: · ; " , .: · · 
,Senator F'einsteii;? TP:en we .. will ,go.:to)3enator; Kemiedy~ a.hd :fi-

I}ally Senator .Durbin. , .· · • · : · , ·.··· · • .. •.:· · · . , · 
Se.ii.ator FEINSTEIN. Thank.you very much, Mr. Chairman ..• ' .· 
;Mr. Kavanaugh, 'while you •worked for Mf. Starr 'in 'the Office. of 

the' Independent Counsel, you argued to the. D.C. Circuit irt·.ab,,' 
opinicm entitled 1n:re Bruce Lin~sey, ],here. you;conVin:ced tpe D.C~ .. 

. Circuit that tpe Deputy White. House ',Counsel· Bruce Lindsey fUU~t 
testify. to a graIJ.cI jury .despite hi's. claims. tli.at the . informatidh 
sought was protected by ·attorney~client privilege. · ·. . · .. · .. · . ·. 

;Since then, ypu yotm:ielf .. have w.otked iri the. Wl).ite House !Jo:i+n;: 
sel's Office. There you. drafted Exe·¢utiy'e Order 13233. That· order 
sigliificiwtlyJimits ·which qocuments. the a,dlllinistraticin release.s ·fer · 
the public.. " 



Do.: you ~ee any coritra,drttion between the argµrtr«i:lnts yqu rrfade 
. ·· iri the D.C .. ~irc:qit in the .[,indsey case, whichweaken~d Pr~si-

• dential privilege, ,and your work :bn the ·Executive Order, whi.ch: .' · · 
strengthened Presidential prirjl~ge? .· . . . . . . . . .. · . . '· • 

. · .. ·· · Mr: .KAVANA't!GH; Sena.tor. Feihsteiri, let me explainfhat iri tM'o ... 
•ways: .. ... .. ··. ·.··. ·.·· .··:. , ... · .. ···. · . . · .... ··· .... , .. 
. ' First,. in both instances,. I ,was representing a client, in the first:\ 
in Judge Starr's office, and the second workingjn the Whiti:i Hoµse.;, 
· But, s'ecorid, let me a:nswer the heart of;me question, wliich is, 

· I thiJ1k, the two. positions are consist.ent. in. that the Lindsey_,; oase. 
· arose in the., c:;oritext of a crimi!lal investigation, and tpe S;llpreme 
Co)lrt had said years ago i!l the U,S; v. Nixon case that the-needs · · 
of a criminal.investigation.trump. a:ny·governmeptalinterest in c<>,w 
fidentiality, whether it be Eyerything privilege~and the. q}lestidn 
iri the Lindsey .ca:se was ·whether. that.lVixon case also .e.xtended to. 

·.Government attorney"clierit privihige, And the court: ¢ondU:d~ci· th,at. 
it would ......... ·.. . .. · ........ ,. · ... ··. · .. 

. . ·.· .. 'f.he E.xecutive Order, as. I explained· fo .Senator l:Jeahy in. sm11e 
·· .· "part, was merely designed to set; µp .procedures for the assert.i9n of 

privilege. The order itsel( .didn't' as,sert any privileges. President 
~ush wasn't asserting ~llY privileges there. It merely ,set µp the 
procedures to implement the' asser,tion of priyilege .by .a former. 
President. And so that's whak'the order was ,'designed to . do. Jt 
di_dri'.t address the conte':Xt of the erimina:Linvestigation a Lal~. · 

Solthink the two are, i:n fact,corisist.e.nt: . . . .. . .· ·'·. · ..... 
. ·Senator FEINSTEIN. Okay .. In respbn~e tp ·l:l question by Senator 
· Schuµier, you indicated that ideology is no,t-arid you were rather 
·. definite;:--:--ariy kind 6fa ,test for a Bush jµclge. Let me read yi;mfrci,m · 
·a Patriot News editorial. This is·a Pennsylvania newspaper, and . 
. the. date is April 30, 20.03. The editorial stated, "Only tw.o things·' 
·apparently gµided Bush's selection: first, that the cand.idate .be.sqre . 
of Senate confirmatio!l; and, second, . that he be opposed t6 agqr·~ . · 

.. tic'n1:11. · ,; .. ·.· .. • .. ··. · ·. :> .... · .·• ·, ·.·· · .. · . ,: · .. · · · ::: ' .· 
.·.. The article goes, ori. .to ad,d, :'.'What. we find perplexing and ipore: , 

t}lan just a little disturbing is that. the '8:bo_rticin issug ."7aS:;I?uf ,:for- , 
.wardby the Bush ad~inistratiO!l:as the s.ole litmus.test .. '~. ··.. .·.• ..•. ' . 

Ijvould.like you to respo:nd t'o that, . . . , , •·· , . , .· ·.·· .· .. , . . 
. . Mr. KAVANAUGH. Senator, ... as ... J'udge Gonzales has said. before.· 
· public.ly, as. have I, we don't askjudidal nominees or .candiciates 
. their positions on issues like that. w~. don't kn'ow in,the va~t,vast ·,. 
majority of ca$es, unless there lias been a;publicrecor~ before~. . 

$,enator FEINSTEIN; You say yo'u .don,'t k[j_o.w? · · . ·.. ·. ·.. ·.·. · 
Mr. KAVANAUGH. Don't know, correct; We don'.t,kn:ow what some-

one'spositionis. <, . . . ... · .. · . . ..... · . . . 
$enator FEINSTEIN~ Well, let.me ask you this:: Could you, identify 

five pro-choice judges t.ha:t the Wl}ite Himse senft() the Hill? .... · .. 
. . Mr~ KAVANAUGH .. J don'Lknow whether the nomi!lees are pFo-

'c,li.oice or pro-life u:nless-'-2.'.. · ..... · .. ' ' : . •' ' ' ; ' ' .;,, . . . 
· Senat6rREiNSTEIN. Four? Three? J:vo? O.ne? .. ·.· . . ..... ·· . • •.. 
Mr. KAVANAUGH.' Senat9r; Tm. sure there ;are many.. J.,don't krioic' 

.·.· .:what someone's~! don't k,now and we don't askwhat .s6meorie's po
'· sition. on issues like th'at is. So.Jdon'.t k11qw if there are,:some,,. 

many; of·any particular viewpoint-on fi:ny'particula!'issue like.that •. 
'So. we don't ask, and th,at's anjmpmt?pt part pfth,e proce#. 

. " .. · . . . . ·: .... ,. . . ,.. :·: ... . , ·,., 
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· :wSenat,or FE~NSTEIN. WeU,. let µie .a~kthis •.qliestion: Would yo~· 
~·· agree; then, that µiost nominees ,that come' up here are politically 
··. coriserva:tive? . . . , ·.· .... ·. · .· .. . .. · · . · · .· ·· .. •·. ··· . 

Mr.:KAVANAUGH. This goes t6.a'qtiestfor{that Senator Schumer< 
.. ·asked, .and Tm going t.o<.ans'wer you directly. M()st•ofthe nomine'es·: 

of> any President share the same political'affiliation as the Presi- · 
dent: That's :been a tradition· in .ou:r: country going back two cen--' . 
turies. Most of President Clinton's ,nominees were:Democrats. Now, .. 
t],1at didn't meap they couldn\ be iridep£mdeht an.d fair judges .. It . 
just meant that their prior political affiliation w?,.s, Democrat. So/:· 
.too, most of.President Bu!lh's nomine.es_..:.:.not all by .afly stre.tch;.but · 
most are Republicans. Again, that's.p:;irt of,the:tbidition .. '· ",:• ·• .. , ·; 
, .Again,.as with President Clinton's nominees, it doesn't mean.that 

.• they won't be---'because t4ey will be~fair arid impaitial judg¢s. It's 
:a: differeI1ce between political· affiliatfon, arid political beliefS and:: 

· ·:bei:µg a fair aI1d. impartial judge. And I believe firmly in:the,.notiol).. 
th,at· ther~ ,is a·.strong difference in thqse two· things, a:nd. I tl:iink' 
our system has reflected that fortw() centuries, '· : ·: ', : < 
. Sq, they might b,e mostly RepublicaI1; just aif Presiderit qiriton's' 
might be mostly Democrat. But they'.11 be all good judges: "' · 
, Senator FEINSTEIN. Well;·. we , ta:\{.e that for a given> and that isn't 
the problem. The problem is where they are• dn tlie pol~tical spec-• 
trum and.whether their ideology'is so strong that they can't sepa- ·.· 
rate·themselyes from that ideology t,o be a fair ariq' impartial jµdge 
on. major questions that come up before. an: •appellate court. Anc;l 
what I'mtrying :to find out. is if ycn1're w1}Iing ·to do that; and ,th:\is: 
fa(the indicators are that you are :not:. •. . .. ' < ".. ··.. ··. ·, 

Mr. KAVANAJJGH. Willi.ng to.be,a fair-,'' ... , .····. , ' . .. . 
Senator FEINSTEII'f. ·.Willing to 'separate yourself from the i:de, 

ologyr I think to say thaf ideology is ifot any kind Of a test;it is 
jU.st that somebody. belongs toAh.e' Repub1ica:I1 Party, really I· firid 

.. dismaying because the ev;idence of the :peoplEl' that come before us 
doesn't really display tp:ati.n any w:ay,,.shape, or form. . .···· ·> · 

Mr. &\VANAUGH. lunderstand the question, Senator_:_ ·.·. 
.. Senator FEINSTEIN. And what .l had J1oped y'ou woulc}: be is. up 
front.and direct with this Committee. ·. .. ·. . 

, Mr. KAVANAUGH. 'Well, Senator Feinstein, ifs\mp.orti:l:n~ that a 
: .. judge understap.d th.e pr.:oper role .of a judge to decide , cases iiqased 

on the law before him or her. Tn terms of thejudges that ha ye .come 
.before the Committee; I know thei;e have been· a· few that'have ·.·. 
·been raised here today arid discµssed p:U:,blicly, buphe.vastriJ.ajor, ' 
ity have been approved by th.e Q.omfuittee •. W!ii've wor~i:)d 'clpsely, · 
with your office and S.enator Boxer~s office. Iri California, 'a cominis~ 

· 's:lo.n has beeh set up. The. district".court:judges ha;v~ nioved,througli; 
· Judge :Sea and .. Judge Callahan, Cor:suelo Callahan aiJ.d .'C.arlos .. ·· 

Bea: I talked to your office and Senator ·Boxees office about. those 
' tw:onominees,.and they were approved •.. ··. . . ·' .· .. ' .·· • · .... · ' i, 

·· So there h;lye peen some that.< lJ.ave been highlight~Q:, I •.under; · 
stand, but Lthink the v~st majority have. beeh approved, arid I. 
think we've .worked~tried to·work•well with theh,ome State Seri-, 
ators.. . . . . . . . . . , . · ........... ··.· ...... · .. . 

Senator FEINSTEIN. Well, let me just set .the record. straight. { 
dpn't ,review nominees Jo the district court. We have a scre·ening 
co'mmitte~;. three Repl!bliC:ans, three> Demo~rats, non-parti~an1 .AH 

·'''' 
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the .riorni~ee~ go tliere." They revi~i" them 'and they make re~~ 
. ommendations: I don't b,elieve Senator Boxer..,.,...and I know do not 
· interfere in that process. :·· •· · ........ · . •.·.·.· . ..· . · 

. With respect to the drcuit cori;rt, what has happened is; on occa
. si6n', I would receive a call froi:n Judge GoniaJes. No'?', if this .is · 

conferring,. so be it. Butit is; ":Poyou hav('l an objection to Carlos 
.Bea?" That is the spedfic qU:estiop .. It really isn't conferring in the. 
traditional'sense. . .. · ... . ·. ·.. · .• ·. . . . . . 

. ·. ·. However, 1 must tellyou, I welcome even that· phone call. So, you 
know, I am not befog critical about it. But, you.know, for me~all.d 
I can only speak for myself as tO how fjudge a lloniinee. It is fi?.Y . 

. interest-because I happen' ,to· know, .that eyerybody coming" out · . 
. 'Here is··c.onservative. Do ll;>elieve tlieY can be a faira11d i1Ilp11-r#al 
jud~~? ,Po. I 1,>~lieve. t~ey. cim inti;llpret the la)" witliouf a patticuli:if 
poht19al):nas of any kmd? ' . " ·• :.. .· . · : . ·. · .. ·· · · 

),\fr. KAVANAUGH. Arid. I agrEle that shoµld be-;'- r 
Senator FEINSTEify.:Now, s'ay:,something that gives me som¢ as-

s.urance that you .can do· that, because the q:t1estipns that Sena.tor 
· Schumer. asked to detect just that you wouldn't respondto: · 

Mr. KAVANAUGH. Senator,, l. have throughout my' career. .. com" · 
mitted myselfto public .service. Wheii. I wqrlf 'in the independent 

· · 'counsel's office, I thought deeply about the issµes raised by .that .. in-
. vestig11-tion and ra,iseR. bf the. statute. I wrote an article.· in the.· 
· Georgetown L'awJournal trjing.to outlifle>;:i new approach:f0rinde~ ·· 
p{'lndent ,couii:sel 'investigations, and Lhope, you ·know, you have it; 

· Andit'simpori;ant.because it shows. tqatJ took w:Q'apthoughtwas;-
: a fresh look, an independ~nt· look at a,n issue ,raised by the inves- . 

... ·tigatio:p.. I talked:about how r~ports'were a problem; howJh'ey were 
·. · inevitably perceived as political acts. ·I wrote that in.'1997.) t11Iked 

· about some ofthe .proble:rn:s in the: investigatfon,in terfns of the 
statute afterwards. I think I .. was tryi11g to.,.o-what I W'~.strying to. 
do there wa,s taken an ind('lpendent look at an issue that I had per~ , 

. sonally been involved in. When I've .written other matters~wheh• .. 
l; wrote· on :Batson procedures when I was in law school; ahoutthe . ·. · 
hearings foriBatson v. Kentucky', l tried.to take a fresh look at ari · 
·issue on howproceduresshc:mld work. ..• ·.· •'. ' .·' •.. •. •.•. •. •· ' .··.' 

When I was !n law pra~tice; I tried to~I represe!lted diE:Jnts of 
the firm, but, I also m,ade- sµre to·. do pro borio cas~s, ~d I. got a;. 
range of pro bono clientsth,at I.wo~ked oh. forthe firp;t. · .. · •...•. •· · ...•. ·•.' .• 

\\'.heh I was in public . ser.vice in. tlJ.e ·.·Starr office.,< befor~, ~he · 
I.;ewins.ky matter ·came .to the. office,. ,one .. of the• important· things 
that L worked, on was what· was knowri as the Fqster qocumerits i:µ"· 

. . vestigahon .. And .. we received a referral from· the Committee l;lb.out . 
·.a few people, and we concluded in thafoffice not to-seekchi;trges 

against any of t,he individuals. n::i:med •in.those referrals 'from the 
Serrate . · · · · ' . . ; ·.. ' \ · 

.· WhE:lfl I was in the .. Starr gffice;.we p,repared .l:J. report ~nd~~ ,Sec~ 
tion 595(c)~S:rid Judge .Starr has tal,ked. a.bOut this before, p'\Jb- .. 

•. lidy-'-a report on the Whitewater-Madison matter outlining .w4eth~, 
er there \vere grounds for an impeachment. And we ,looked at that: . 

' report, and we decideq the eYidence.was n:ot. si:lfficient. under the 
.statute to send it to the Senate, · 



.. '; Wh~n I wo~ked for ju.8tice.'Ken!led.Y,~and he· knoWs:---:-1 gave hir:rr;,. 
'•my independent !'ldVice'·qn iµattersthat probably didn't"always ,fit 
. a pre-existing irripression of what I::W.ould say. · . · .· , . <. :" 
· i.; When• I· worked in tP.e Justice. Depart~ent; I J:'.epresented · cli,Eints 

on:---:-1 tepresented·the,Unifoc1 States on a ¥ariety o'f issues, ahd'I 
· think t,he people who. worked.with me in the Solicitor General's O,fr., . 
. fice know I took. aninciependent lOoks. The judges .. !. cl~rked. fo[' on 
'.the cmirt of appeals, the same. ·> : .. ' ' ' i ' '.• . .· ' ' . ' 

.·I think· throughout my . career. in, the Whit.e Hous.e · as . St~ff Se(!~ 
· retary; one cif lllY jobs is to 'be the hcmei?t J;>roker for competing 
Views that come 'in on memos to the. Presiqent. Will those views be· 

. reflected accurately in the memo? One of rriy jdbs,js to mak,:e·sure 
··:.not tO. let the·mern,o get 'slante!l~' .,n.ot to let one,person. dominate the ... · 
, memo; to make sure .. the President is, getting the bei:;t advice from. 
all sides, .regardless of what I,thinkis the right answer or the right· ·· 
policy positidµ the Presid.ent /Should •take in a' particq.lar <;ase. I was: 
selected for.'.that job to be the 'honest. broker .for th,e-: President in 

' rrl.altjng sure' he got competir.gviews. ' i'° : .·· ' . ' .... ·.'· . ··:' 

., .· In t}ie counsers .office, so .too I tried. to work yety closely \tjth 
, home State Senators in nlinois and in California: .. I might pot ,have 
·always agreed ·with particular,re'coinmendations that came from · 

. .Senators. I tried to wo,rk cloi?ely to do the be.st-job I could for the 'i 
·President. · . . . · ., ....... ,· 

. . ··So r think. fay record is replete with examples. :\Vheqi I've been .. 
. in:denenderit, where I've tried'to take, a fresh.look, where rve 'done 

. ·something bec;iuse I!.cl1 an honest broker:AndJthink that's how.I•: 
. would; serve as ajudge as wen. > ' ' ~. ' ·, .. : ' ' 

·. , .. ·. Ch~irnian HATCH: Senator, youi' time is tip.·~ · 
·,Senator f~INSTEIN. Tharik,:,you. Mytime~s up. 
· Chafrma:n HATCH'. Se.nator Kyl? ·.·.' .. · , . . · .• . .· .. , . . 
'Senator KYL. Mr. K_avanaugh, T•\\iant to g~t. bap)i. to the privilege. 

issue:You hav~ .been criticiz¢d on the. one harid,for attacking the. 
Clinton . adrpinistration's assertions of· various privilegE;is during.· 

. y9ur work in the Offic¢ of Iridependent qouns~l;and on the otlj¢r' 
·· ,hanci .helping, t() .draft .·E:x:e'cutiv,e •Order )3233; which esta1Jlislies , 

policies ·and procedures fo gov'en:i/the processing. of. requests for' 
. .Pr~s,idential •records ,'and the :.assertion qf.. p?i;stitutionally., 9~sed 

. pnvil~ges.. . .... · .... , . ···: .· , .·. '. . . . .• . .. · ... ·.. . . . . . 
. . . Does this. Executive •O:rc,ler set forth those circumstances \}nder . 
. whi.9h an assertjon of Executive pri\jlege,should be mad¢ or wou:ld 
be 'successful? Or does anything inthe Executive Order p'urporfto ' 

. · block ptos~cutors; or grand :juries ~fro:qi gaining . access to Presi ~ . 
. dential records iri,~ criminal investigation? . ' . · .. • ..•. ' . .·· ·.··. ··' 

. ' Mr: KAVANAUGH. Senator, nothip:g.in the'orderpin·pcirts to 11ssert 
·. 11 .. privi.lege·at.·all. ·_It's ·up; to'.the indiyidua:l Pre,sident;· forpierPresi~· . 
. · deµt or current President, to ass.ert a pri.yilege following the proce" .. 
• dures in the order. So nothing blocks .. an:Ythin:g·from a ·criminal o:r;, .. 

grand jury . investigator, And, again, th~re have been :some 
m'isimpres$ions about the order when. it first'Came out. Some his'fo.:. 
riahs .were concern.ed, and we took pr()active steps, Judge Gonzales 
and I· met .with historians. to t'ry to allay their ~011.cems and e:x:plain · 

·.the order. We. m~t with people,011. thel-Iill also "1ho,.had.questions• 
. about it, and overtime I thinkwe'.ve explained what the order was 
'designed to do, which is merely to set up'procedµres; . ' .. ' . ,, ,· 

. ' > ~ . . ' ' ' : .. ' ' . . '. " . ·, .. 



· . Senator. KYL Arid with · regar<Ftb .the crhpinal aspect; does 'it ... • 
b.lock pr.o.secutors or grand juries frqm gairiing access to Presi~ .... · 
dential records irt a qiminal:proceedin,g? . ,';, •. .· · .. 
. Mr .. KAVANAUGH.Jtd~es not.;blos~·~nyacsess .... · ./. · .... · .. . .....•. 

Senator KYL. And your a,rguments qn behalf of the.Office of Inde
pendent Counsel regarging privilege was,that •Government attor'-

. neys in the Clinton a,dministration Could· not invoke the attorney
ciient privilege to. block the proguction ! of information relevant to, 
a ;F:ederal criminal investigation; right? . · .. ·. • · ·.•·· ·.· .··. · .. · .· .... ' 
. Mr. KAv ANAUGH.~ The coiirt ruled -that the, Government couid riot . 
assert a privilege to block:: it from a criminal investigation under. 
Nixon'. It said that it worildt..:...yes, thays correet, . · ' · /, .. •··.. . . . , '. · 
. ·.Senator KY:r.,. So I. dQn:t understand where the incohsist,ency is 

·· herE;l. I know.some ofmy'colfeagues may h~ve'tried to ~s,sert it/but 
I don't see it, Alld<con'ect me if I'm wrong ,or if l'm<missing;some

.. tl:ting here: But the key issrie is the assertion of privileges iIJ; .. ,the ·. 
context of F:ederal criminal investigations .. In fact, you n'~ferred to • 

'· your Georgetown La'Y article in 199g wh,ich ,was authored during ' 
, the Clinton administration, and didn'fyou there spectfically·recog~ 

·. nize the. difference between: asserting Exe,cutive privilege· in the 
. criminal context versus O\}tSide of the' c+imirial con,te}(t? .··. · .....•.. , .·. '.. . · 

. . . Mr. KAVANAUGH.· I did recognize the difference in that article., . 
Thatwas a difference that. had been also'recognized 1n the cases .. ' .. 

' • . Senator KYL. Andfah't it. further: the case' tl,iat you·actually acC: 
· kn,owledged or argued. a presumptive 'privileg~ .'for Presiden,tial. com; 
munications--a,nd I have a quotation here .that was Sl,lpplied. to me .·· 

. by the staff_.:.:apd that "it may *ell. be absolute in. Civil, ConITTes~·. 
sional, and FOIA proceedings''? , .. ·.. ·. ·.· . , ·. . . . . ··· ( .. 
. Mr. KAvANAUdH. That's correckThafsJr,om my Georgetown arti< 
.cle., .·.· . . . . •.. . . . . . · .. . . . . ,. .· ' · .· · ·. ·. ···. : · · 

. Senator K'YL: And entirely co:iisistentwi.th this statement; doe;in,'t 
the Executive Order that .I. referred to specifically recogriizE;l''.: tha,t 
there are•: situatfons where ·a·. party. seeking a,ccess. to .Pres.idE;l~tial. • 
records' m11y. overcome the assertiqn oJ .con,stitutiOnally base.d .pJ'ivi- . 

let~:KAvAN~UGH .. Yes. . 0 \.·, :.. ...•.. >. • • , , :: ... · .·. 
. Senator .Kyr;; Okay. A few more points here·, . •· .. ··.. . ... ·· · , 
. · · During your service as Associate White }fouse Cqunsel, have yoµ 
ever worked on a matter where the· President invoked or threat
.J.~ned to invok:e Execµtive privilege in.a. criminal context? . •: .... · 
... .Mr. KAVANAUGH. Senator, I'd like to answer tha:t question; but. 
J don't think it's my place to ta~k about internal discussions Qf 
·privilege claims. ' ' ' 

· ·. Senator.KYL. Okay. . 
Mr: .. KAVANAUGH. I' just' 

· · road'.:_: ·"· . · · .·., · . · . . · .. · · 
Senator KYL. All right; Well;J~t me ask yo\].~ ' . < ..• 

. Mr. KAVANAUG~. There's. been no publ~c ,assertion, 
'Ya:nt to go down that road. .·. . · . · ' ••. > · . . , ·.· ..•.. ·· · < Senator KYL. I appr,eciate your desfre to treat.that with corifiden" · 
tiahty.' . · ·. . .. · ... ·.· .. · ·.· ···. .· .. · ' ' .· •.·•·. . ·' .· . · .. · .. · .\ · ... ··. · 

Did. you work on the Bush·administration's >assertion of Exew.", · 
tive privilege to shield the records· regarding the.pardons' issued by.·. 
BilLQlinton at the end of his Prei;;idency and.to y\rithhold fr:om Go.n:. .: · 

1'.!· 
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.·~_:.~·.~: .. '. _.,· ..... , .:': .. . ·_. ... _,_. .... :~::..;.~: _ _,t:::~ .... :--.. :;\·;·~; ·-::<·'.'. :~:··-·' ·:~ , ... ->":·· .· -·~.! .~ 
·::.Mr. KA:vANAuaH. That'a·absohitelyrrighh, Mr>Chairm1,l.n. The tw:o, 

. issues"were sl:!parat'e. :, .- . { .. ' .. : : ' . ''" ' : . : ' ' ' ' ,: ' ,' ;· . .. 
. ' . ~iChairn,ian· HATCii I jus( wari:!ed .. t6' darlify, :t;hat'. beeati~e.,:·if you ,;J 

ju~t l~ste,n:t,o one ~ide,:up !iere, you.faight get .. the wroiig',impi'esai~µ:;, ' 
. '.Btitthat;ii;;.i:~:ctuall¥ .Wh~t happened; isn't it?, : .. · · .. , '. . · ... :• · . . 1'. 
. : Mr. KAVANAUGH:· That'.s correct; .Mr>Chairmanf· .... · 
· :;chairinah#ATcH:. Ist~ted it~corJi:ectiy.T' : \ .. ,r · , ..... . 
. ··Mr. 1KAVANA.UOH~~The)r{te tWo'.se:P.arat~ issues;· ~h,~ questioii~ul: 

. tima,telY iµ. t.lJ.e aiscJ!~aioris,~ th~ '·.two )>'~cani~. p;itt" of tP,e same: bill; · " 
·· )ind.' there : ~~re. disc~ssim:'Is •t,li:en . ab9:Ut. ~liat ·king <of com peli;sati~µ ,. · 

fiJ.rid, , we:. w,ere.)ookiiig ~at ~ prece'dents ::,th:at..:'were -~lready"in_ pl~ce; . . · 
. ·~µd .then ;U:ltinia~ely\the':.aciministratiori. SU:pported'the' propos~htl;iat· 

was. cliscussed on .the: night· of'$eptenil;>1:m 20th; aft.er. tlie ::pr~sideiit' $ . 
·.:speech: <' ::, · , · .·· ..... · . · ·::: < .. :; ·:· .·<· ::·:'·: : _ -:>:.·"_;,.:.<,:>.. 

Chairman a'ATCff. $enator':((yLwas.:kind ·.!i!Jic>iigh tg,,giye .. ;hi( tim;e , , 
:~o me. I appreci!lte it: ~Y ~i:i:n~ is .. ~P· : ·:,. · ' · · "•" ' · ... 

... Senator Purbm. . . ·, · . .. :., ... > . 
· Senatiir DuR:B1N: !f.haqk you; Mr. Cl:iaii-rli..aii~· :1• .'. •. , •• 

Mr. Kavartl'lugh, tha::nk you fo:rjoiriing \:is 'tod,ay.:. .. 
· Mr .KAVANAUGH'' Thank.you., · · . < :. : · ,. · " 
\ '', :'SeriatOI':.'DURBIN: You .have' '.Ili~ny· friehds i~:·.this. rooin; but» y:o~ " 
: certainly' do hot have .as rilany as ybtir'.rri'other and .father\vho .have " 
"rt}B'il)r friend§ ii\.· W,ashiµgt~m· b'n, : C~pitdl' .. H;iU: .and , ·m1u1)' C>r:,; them.,· 

. :have G.ontac;ted .rl):e. Anc,Lit;.is~Jit~stametJ:t.tcLyo-q,ffamily,'and I.am\ 
· sure you. are .very proud of them: arid. the. sU'pport·.,fhat•.they give;,· 
·:..:yoA~ .. .-:./- ·:~·· .. ,·'~- · .... --·. ·~·- J>.tl ........... _.·.\ .. :.<,f'.··· · .. ':ii';--'.. · ... "·.·1_ ,· ·_ . .::·,··,)··· .. -·,. 

' ' 'l listen 'fa Jhe . questio,Iis ·that' :J1ave'Jieen 'asked, arid;; rio "j;)h¢'')ra:s' ' ' : 
/; qu,est.i~ned ~Y,OU~ J:l:dnesty,·. nor sJ;l:cn;ilf tJr~y. :r~~re is ·~O·;J:9..~~sa~ipn 9~· .. 

. ;1.the. record. of any: re~sQr;t,,tQ,. que~tron, .. bu.t ~t,J::~:rµes. dQwn tC! two. 
. ';/ :are,as;. repeatedly:' your slqll ~nd .. tal~nt; · w;b.ether you :.\lne q:p··.M:this 
: >'. jolf and; sec;:orid, W:J,:iether you 'can"·b~:.(air ·a,qd'.objective. That ~s rea:l
> ''.:<ly/ all (if the liU:estii>ns focqs. on those· t:w;o. areas: :· · " > ·: · : :· "":\> ; . · 
· . · I have been:a fan of. baseball since I w:as a little kid: If.the:·o:WTI.er .. ,·' 

.· C>fc-the Chicagd' .Cubs call Eid in~ and said',. ,,"List~n, we "know ·yo\i. fol~ ·. · 
.. ·' tcn~'.bas~ball .vety elos¢ly, aii4 we' would::Jikejrou, t9 be, the: sfa:ttip:g\ .1, 

.:· pil#ier 'fonig~t iri.;'.Arizon~;'.'..T:woulq'.say, "Sfop: l:kno:v\(my ,li~ita-': ·.·· 
. ticins. J ._i;ini,flatt.ered. that ;you. would,'.e\7¢1'1 con~ider· me.''; .. ; >;;. ·H:·;« . , ·. 
:.c ))id that thought ever.cros,s y.oµr·m1nd wh~n·they.said it•is.tiine·. '' 

' .'fo:f.t;he n:c. Circuit Co\rrt'.cof'.Appeaj.s, that ifWl:J.S a flattering',offer','.'' 
'. 'l:mffrankly your teiiume j~st' was '!10.t strong. enough?' WP.~n you, lis.~ .:., 

.. ·ten to··what SenatOr Schumer says:~botit the'peopl'e serVing.,:o:P; thi.V'~., .. 
. 'court, Republic.ans: and l)~mocra~s; when ypu', l;;on'sider the fact.'tl}at" · ": 

. · despit~ .YO~~ co~mitil).e~~:~q'Pl;lq!i~::~~.~vi~~·~'Y()Y·ha~e li1!1it~d e~f?.e~"·' 
. i .. ence when: it:·.comes. to: htig!lt~on;. ,arrd tn:iil work, and. tlimgs .-that . 

'. il).ay ·be very· important: in dedsiop.s."thaf:'you 'make; :did it :.ever"'just ·. 
. ·dawn on ymi at"soine·poin,t to .say("Stop; T-.am fl8;ttered, .Itiit,in'i:i.11 

, .... hone$tY; J am not·. ready to':be· thf s:t(:litjng.pitchei: .oil ~P:~t te!;lni"?': 
. ' .M:f.'KAVANAUGH. Senator, wl'ieh .it·w.as''riientioned to. me;-I .was:·· 
<; :' .. :hhllJ:b~ed ·a_ng." hp'Jioted: £.o be. :c~ilsiqered,, but '1-';·.also., ,hasi4~~ on "my ,,,; ;. ' 
·, · •·. :record. a.nd "exp:~i:i~nce, ;tm. re~dy. to J1it t~-~ ,gwdund· .runni:i:rg, ::~ere . . 

'I tjl :be, confirmed.,to-:be .a, jUdge,:,ba,se,d. OI:i'>rn:Y ,expem~nce as,a:, law . 
. ~le~k, ' in :the .;Justice.: D~patti:Ilertt'f performing ; .. gran,ji -j~ty:: _work?"·. . 

· \Yorkizj:g on . ..,ml'ltt~rs in litigation/ ·arguing· J:>efore ·the · Supl'.eJiie,, -~ ... \ 
Coup;;: private pfactice"fo.r :majoJ·di~nt1s.': ·~?~:,pro. 'ho~~ t;lients, 'wo~~~··· .• ·: , . 

. ·~!·'/ :: 
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··... has ~.revelation about qu"estions that; niighthe ~sked of. a nominee 

·· or what the schedule is going, to be under 'a: Democratic Chairman, 
did that ever .come up; and.did it. ev:er raise a. question in yoµr 

.. i:nind that perhaps he knew just a littl.e bit tob much. for a. staffer' 
, on Capitol.Hill? .· . · .... · •• v . . .. ·.· ... · 

·. Mr. KAVANAUGH: There :was-I have thought about this', Sen:7 
ator?'-there wa.s nothipg o.ut ofthe ordinary of what· $en,ate staffs 
would tell us .or what we wpul,d hear from,'bµr Legislative Affairs 
folks. That said, I carin9t tell you whether something that: he said 
at some. point; directly or indirectly, derived, from his knowledge .. 

. . that may J:iave comeJrom these d()c;uments. I just (!annot speak fo 
that .at alLican .say, ·in direct response tq your question, that, rio,·· 
I never suspected• anything untoward .. Ha:d T suspected something 
untoward, I ·would have'talked to.Judge. Gonzalez about it, who'T 
know would have talked to Senator Hatch i;tbout it; biit I never did 
suspect anythin,g untoward. · .. · .· : . . .. . . .. ·.. . .' 
1Senator DuRBil'J. One lastbriefquestion, One. perc'ent oftheJ11w:,·"··· 

yers in America are members of the :Fede.ralist Society, .a: third qf 
the<Circµit Co11:tt nominees you have sent to .. the Jud~ciary Com~ 
mittee have been members of that. sciciety.>.Coihcidence? '" , . 

. ·> :fylr. KAVANAUGH. I think the Feder;;:ilist Society is a group tluit. 
. brings togetQ.er lawyersfot conferences and' lega1 panels, I gu,ess • 

othexs w:puld. have to make. a judgment about.that. The Federalist · 
Society does not take position on iSsues. 'It does not have .a plat
for:rµ. It brings together people of dive,rgent .views. Many of them 
may share a. political. affiliatiori, I do riot mow that; but they do 
rrbt fake a 'platfc:irm oh particular issues. . . · · 

Senator DURBIN. Just .a. c;oincidence. . .·.··. • .. · , . ..··· 
Mr. KAVANAUGH; I think a lot•of them are members of the Amer-

. ican B;ar Associatipri and .of'the Federalist;:SoCiety because...::C.andH .. 
haye been a meniber of both-bec'ause, for me at l~ast, qoth;prgani: 
zations put.on.con,fe:r:ences·arid panels thatyou' can attend or speak 

·• at to learn moJ'.e aboutlegal is.sues.· y0u ap:l interested, in .arid. meet·.· . 
so.me of your colleagues .• So I have always foun:cJ. bqt}i orgariizatiol}s 
helpful to me in rriy legal practice. . '.. . • . ". . ,' . ·. · ... 
· Senator DURBIN. Tha:ri):t Ye>.u, .sir. . . ··.· . · 

· Cqairman HATCH. Senator,w9ur tinie is up. 
Se.µator Kennedy? .. · .··· • , ., .. ·: . . . . 

·.·Senator KENNEDY. Tha:nkyouv~ry much .. · .. · .· ..... ····. ·.····. · ·. 
·There. is a::: very definite philosophic;al common view. with rygard 

to members of the FederaliSt ~ociety, is there not,though, l\fr . 
. ~avanaugh? You are ilcit trying to !:)uggest tl;iat this. is just some:· 
social group that they are getting togethei\ . ·.r:·;: . . ' • .. • .. ' . 

Mr. KAVANAUGH. No. And Tagree with that;.Senator Kennedy ... ·· 
I do think there is wide disparity in views,' for example, cin some ·· 
might call it libertarian versus cimo;er.v.ative, whether the text ,qf. 
the Elev:~nth Amendment or the:,sove:reig'i:i),mmunity principle he-

.. hind the Eleyenth Ani¢ndment•shouldgovern, I have heard debates 
on that by people who are Il1enibe:rs of the Federalist Society.,.So , 
I~ thi:µk that withill the group that :.are · membero;, ther_e· are}wide · 
views. ·. . ...•. · · ...... · ... ·. ·· .• ·•.•. . ·.·.· .· .· · .· '. . .··. 

And the panels they put on, ·and the ones.I haye worked on, :are 
designedito bnng together divergent views. I was responsible for.,,. 

·. p~tting ori :a· Federalist Society panel oµe ·time on. First Aniendi:nent, 
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Mr, KAVANAUGH. Senator, can I sa,y. one thing there? 
Senator KENNEDY.Yes. > · , .. ·.· .. · · . ' ' ... • .··· .. ., 

'' Mr. ~VANAUGH. I think t~e guesticm tpere was about pri()r Go:V
ernmenLservice in the administratioif with Justice White; and I 

· just want to say~, .·· , · . · · , ' .· ·· .. ·· .··.. . ·.·. > · < ::, ·. . .· .· . 
· Senator KENNEDY: It ,was generally about th~; the· question ·abdut 

legal experience.' I mean, the fact ·is; on the a,verage, judges ap~ 
·pointed to the D.q. Circuit in the past three deeades have oVer 2.0 
.years .of experience-,-Justice Scalia, 22 years: Rogers, 30 yE)ars; 
Tatel, 28 year~' . . . 1 \ · .> . , ... , . ··· · · . 

• . You l:iave had JUSt over 13 years of legal, countmg your service 
as a law clerk. You have.'be.l'ln :a prac;ticing attorney for only 10 · 
years,. arid you have nevertried a case~ . , . · ; ·. ·. . 

·•·.Mr. ~VANAUGI;1.Jhave been~ .. . .· ·• .··· · · .· . , . J • 

' Senator KENNEDY; !think the recor;dis, when people w.ere .talk" 
. ing about or characterizing s9me of the concerns that people ha:ve . 
up here~ about 'that background and experience a:nd c;omp8.tiitg ' 

, them to the others, I.just wanted to;Jl1ake'-you can make whatever. 
comment you want to.rriake .. · . . . .·. ' ''.· ' . ',, ' d 

., .· Mr. KAVANAUGH. Iwas goiqg:to say that Justice White is .one.of 
·.the j.U:stices:"ca:nd peqple who '.know; m~, know. thi~ .well~who:J have 
the most.' admir;ition for; . ,in' terms' of, his backgrou,n.c1, and ·}lis., 
record, .and how he .conducted himself as 11 Supreme C\)urtjustice. · 
He is one of the· ones; maybe with, Cl:iief Justice Marshl:tll,. if,you 

'.put aside .the current Court; .that I really think .. did a trem.enddus 
service to; the Court. . · "' ·· ·... . . .. . , . .. , .· .. ·· 
·, And so when you mentioned Justice White,";! just wanted to.un, 
derscore. that .people who hav~ knowri Il1e"for yeq.r's kqow how much"' ' 

·I talk about hini, and I have.:read a lot'<;>f h,is;-':" · ... '•• · .• ... •.·· .. · ... <. :'.. 
'Senator·KENNEDY. Well, I appreciate thak I app-r;eciate' th;at:·He 

'\Vas an extraordinary individuaL , < , ... ·. , .· .. ·. . > ·•' ··· 
··Let me C()me at this in a. sorriewlia:t different way, and .. ~hatjs 

about.the District Court,the D.C. CircuitQom:t agd·it"importifnce • 
to the millions of Americans. This court draws th~'opiriions on. the .. 
air we breathe; ·and the water;. the cleanli11e,;s of the water the chi!:: 

'dren are' going to1 drink, whetherwo'rkers will be safe on: the job; ' .. , 
can join uIJ,ioµs ·without (ear :•of reprisal, minorities will be}ree to 
'work in the workplace without .harassment: '' ' '•' '' ' . ' ' 

,. So, .for me, the nominees to)his ilJlp'<;>rtant Court must dem'
opstrate a 'commitment to .the core. constitutionaJ. issues,, but also ' 
to'the statutory principles t}lat protect th'es.e. pa:sic rights. Many. of.· . 
tis hav.e worked long and hard .tO get< these rights,.a:nd we are nqt 
going to support, at least this $e11ator. is l}Ot gqing t.o s)ipport ,SOm(;l: 
one thatis going to urido them or vote to'undo these. parts. . > . · .· .. • . 
. · Arid as you are famtlia,r, in the siXties and seV:entres; the i;>:G~. 
Circuit expanded p4blic access to.administr;itive proceedings, pro-· 
tected · the interests of the public against big business. The ,Court 
enabled more plaintiffs, to. challenge agency~decisiohs. It hekl that · 

i a religious group, as a., zjiemb,et Of the list~ning public, couJd oppose 
the license renewal of a teleVision station accused of radiil.and -reli
gious di's,crill1ination. Jt helc1:that ljLil organizatipn of welfar~ rec;:ipi~ 
ei;its was):mtitledto intervene in~prciceedings before :i;'ederal a:g~n: 
Cies, and these 'decisions etnpowe.red, at le.1,1st from this Senatqr's 
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· · r~gards to· envir~ri'menhil, _and these 
pealed to the District Court. 

I: see this red light on. . • . , .• • •. . • . . . ._ .. . . · .. 
. · . And :the real. concern thaf many of us have }Ei 'whl}t~ in y'our back~ 
. gi;ound. and experience, could give us at least some indication or . 
show some sensitivity to these ),\.ind~ ofconcerns,. to these interest~, .. 
tO -theoissues on clean air and deap.' water, to the Jssues ih terms .. ' 
of affecting the disabled in. the society;. to-the concerns in terms of · 

.. working families that they are going tO get a fair shake; Arn:lthat 
is,· w:ith all respect to it, I give gre;:it respect to a brilliant back·. 

• ground, academ:ic background, arid I; admire' .yolJr cominitmE')ht to 
· . public service, but this is something that is of concern. · -· . · · · ... 

My re,d light is on. .· · . "~ .·· .. ·_. _·· .· • • ·. ·. ·.. .· ·· .... ·. •· 
· Mr .. KAVANAµGH. Lapprec:iate that; S~nafor/What,the.(Jomrii.ittee 

i_s entitled to expect· from· a judge on. the. 0'.Q; Circuit" or any::,court.' : 
is that that judge will follow the iaw passed by the Congress and' -· 

. signed by the President faithfully;- and., independently, and impar-
. tfally. And I. can -co;mmit to you, my public 13ervice has been in difr . 

·. ferent areas. than the few.that yoµ .have' .mentioned, but·I can corn~ ' 
mit to you that l will faithfully follow the l;:iw,.·and .enforce .the law• 

· in all respects were· I to. be cm1nrnred to sit as a. judge. And 1 think;'. .. 
· althpugh it has. been iri difl'eren:t areas; I have backgrdrin,d with .a · 

··· ... wide, ra.~ge of experiences that I could<bring, and _it ·shows that.I 
would d;o that, but I cornmit to .yoµ that I wou,ld, · . ·· ' · , · ; 

· Chairman HATCH, Thank you; Seri.;:itor: · 
· Senator Schm;ner, we.will turn fo you ... _ ...• 
· Senato.r. ScHUMEI(; 'rhank.yoµ, Mr. Chairrnan. 
,yitness stayingfor a second ·roqrid. · ·· .... •. · · . , . •. . .· . . 

· First; Senator Sessions described. you as nonpartisan, D.o you be-
'lieve you are nonpartisan? .. . . . . . • ....... · . . .. 

Mr;.KAYANJ\UGR Fa;n a:.:,,:. '· .. ·.' ,, .. · .··• .. · .. ·· ' ... ·-.· 
Senator SCH:LJMER .. I, do not ajean how you will .be as ;a jucige.T 

'·ri:J..ean, in your life, up tO now, hi:we YO}! been nonpartisan? '.! i· . . 
:.Mr::·KAvft.NAUGH.Let me-explain that; Iain a registetedRepub" 

lican. I have· been a Rf)publican. Thave sl1ppt>rted ·Democrats for qfc. · 
fice. I have contributed .to. Dei:nocrats for office. My background, 

_- farpily background, shows bipartisan~hip, I woukl. say. Bu(anyw:ay, 
· .. iniriy personaUffe,, I hav.e supported Democrats: ' .·. <, '· -· ·.··.··.·· .•. ·· .. 

··Sena.tor ScHl]ME~. l.arii asking .ydu do you consi.de.r yourself non"· 
partjsan? . · ·... .• . , . .. ._ . · ·.. . .•... · . -. .· .. ··•·· .·· ... 

: Mr. KAVANAUGH; I CO!lSider myself SOp:!eOnE:] -who, as a juc,lge; 
., would be independent-'-'. . ·. ·. , . ··. . ·. · .. · · ·· • : .. · . · ·· 
· : .Senator SCHU:MJ,<:R. I am not askingthat'. .• . ·. · .. -· . , 

Mr; KAVANJ\UGH: .. Tknow, and.lam going to ar,iswer the qugstion.: 
.·._. _.·Senator ScmfMER. You ary·riever •a"I).8WE')ring n1Y .questions; sir, I · 

. have to Jell you. ' . ·. ··... . . .•. ·... ' . 
Mr. KAVANAUGH. Senator-'-· 

. C~afrlllan' BATCH. r think he 
. . publican. .• · . · .... · . . · . . ' · . . . . ; ·.· · 

Senator SCHUMER. We will ha,ve to· disagree>. . ..... 
'" Iasked him if he con.sideredH eff Sessfons,.Senator Sessionsde" 

scribed as nonp·artisan.· !think that de.fies, I· mean., .we ar¢ in "Alice , 
in Wonderland" here. I dp,.not think anyboP,y; J woul~ say even you, 





·;members of the •. administra:tion .· woul~· talk to; ~ut~ide ~roups~ arid ..• 
he would be there .at.times . .. : . , , · ·•· .... ·· ·.· · . · · . 
. Senator SGF):UMER. How often have you~yo:ll have had:':a coil~ 

,· ver,sation with him, less' than once. every 6 months? '' ' ,, 
" Mr. KAVANAUGH. Well, since I have been staff secretary, I do not 
tliip.k '1 have talked to him at all) not since July of last year~... . · · . 

~enator SCHUMER;. Howabout Sean,Jfoshton? · .·. · : , .· ... · : 
Mr. l(AVANAUGH. I am pretty suwThave .not talked .to him since. 

July oflast year 'eit}\er, and, I--.- · . ' ··~ · .· .. ·. , · · ··· · · · 
Senator SCHUMER. How about before that? . . · .· · · . 

. Mr. KA v ANAUGH. I do not think l talked to him :much. L think,·· . 
. . again, he. was .in the groups sometimes,· but not oft~n. H.e w_ould ' · 
· come to those ·meetings where we would talk about the President.'s. , 

judicial nominees. There were people who would Corrie, and. we'' 
·· w:cnild provide information about them. .· ... , · . ·• · 
· Senator ScttUMER ·How often, over the 4 year~; 
:been inthe White House? · · · · .·· > .·· ·' 
·· Mr. KA\TA,NAUGH. On the phone oriri.;per~on? · ·.· .. •· 

Sena for ScHU¥ER. E.ither orie. I did no't 'qualify it:· 
Mr. KAVANAUGH. Veryra:rely: , .. ···· ·. . . . .... 
. Senator SCHUMER. Everi by signals. Signals would be induded. 
[Laughter J .· · ·.· ". :,, . . · .. ' ' '·• · ··.··.· .. · ·.· ·· .... · ' .·· ·.•· ' · 
Mr. ;KAVANAUGH. Rarely . .I think the'o'ne thing I· wan:t to be,care- , 

ful, the one caveat Lwill Say, is T'th~nk he has a mass e-mail; list > 
' .or had one' that would, sent out these. mass e-mails of newsletters, ' 

... So, if those are counted, then that wou:ld .. b~. more, but not.ir\te.rm~ 
• of persollal communication.· .... · . ·.·· .. • .. ··· · •. · · · ·... . .· · .. ·· · 

'• Senafor SCHUMER. Now', I asked yoti another qtiestion; and you 
are ·under oath, l asked you had. you ever in your course in vetting 
judges used .. the .. •word .. "too liberal." ,You said'. you.·could ilOt,rnGa:lL' 
Have you ever .heard others use the weird "too liberal" who were 

. White Hom~e employees? · ·· , .. · .. ·.•· ···.·.··.·· .·· •... "' . 
'·' Mr. KAVANAUGH. Senator, I think with respect to discUss,ions. of 
nominees, it is not my place to gointo interriaLdiscussions .of char~ 
acter.:._ · . : . · . . · . · . . . . · · . , . . ·: 

Senator· SCHUMER; Yoµ do riot 'wan,tto ansW,er the ques,tiori? 
· Mr: KAVANAVGH. I do riot think it is my.place to talk about- ' 

Senator SCHUMER. Why not? You have maintained-c- . 
Mr. KAVANAUGH. I thihkit isJudge'Gonza1ez's2.::: .· · ... '.. .· ··• .... 
Senator. SCHUMER .. ~and we 'liave hea:rd'maintained.that''ide

ology do'es not enter, into any di'scussions or vetting. So, couno;elor, 
.yo,u have opened.this line oJquest~oning ,:up, 1 am. aski~g you· some-.• 
thing thatwould prove that 9ne ~way: or 'th~:;other, an,d that is l;>e-
caiisehberal is an ideological term. . . .•.. ~.' · · · ; , · · .· ' 

Have yoi.i heard people use .. tbe·.terrii !'too liberal," yes; no or you 
"' do· not want to .answer? . . ·. . · · 

.• ·.,. Mr. KAVANAUG.H. lthirik that ·i,~~l am going to answer that in 
·~part-::-but.·Ithinkit is a. question·'that is not·.my place to 'answer, 
but it s.hould be dire.cted to· Judge Gonzalez:• But<,in t.ernis of~I 
want to say this, tho.ugh. ' •'' ··.·, .. ' ', ·.·.' ·.' '' ' '' ·, : > 
. Senator SQHVMER. You are the nominee, not Judge Gonza~ez: . .·.: 

This is the first .time that you are, sort .of stepping out on your 
own, ih ,a certain, sense, you know;;, except when you did maybe 

.those pro bonp · acti¥ities that you volunteered for.·. So. we. want to: 
., •. '.- ,• . • - ' ' • ·.:····· 4 ' • : • ''· ,·. 
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. know your v!ews, .not Judge. GonzalEiJz',s,. p.ot Geo~ge Bu,sh's. You ar~ . 
' going to have, a lifetime appointment should, you gElt this ,riomina

'. tidn, okay? So ·I .. am .not asking-:-ifJudge Gq;nz'alez were.here; I . 
, wou.ld ask him the sa:me question: You are the nominee. Now, have · 
you heard the words used,? · ·. .. . < . . ,,, · ·' , . 

·. Mr .. KAVANAUGH: S~n!ltor; it is. notJ'.llY place to'disclose the inter.~ 
naLcommufoca:tions~ .... · .. ·.·· . ; , .· · ·· ' . . . ··. 

SenatorSGHUMER. Qkay. You dq;not want to answer. 
l\fr: KAV;ANAUGH. -.but there are people who have been too polit-

ical in the.;judgmeht~ · .. · . . . .. . , ·· .,.. . .· . \. 
· . Senator ScHUMER;J di.d 'n.ot ask t.hat question. I "asked .Yciu have 

you heard. the term used by ()thers or .• used yourself."too libefaT'.? 
Mr .. KAVANAUGH. And I .wa13 go.irig tq say ,I have heard; a:ild.,J 

know that there havEl b.eeri people'who have beenjudged tq,qe,. ~b:o 
cfoµld nqt shgd,· in the jud,gment·. of people therEiJ, 'personal beliefs:to' 
be. fa~r and impartialju.dges, and. sporthapd co)ild have .b§en used · 
to describe those-':' . · .. · ··· ·. · , · · · · · ·. · 

Senator SCHUMER:. Did you ever use it? 
Mr: KAviWAucrn . .:.'_on ~ither way:. .·· 
I·do not recali usin'g it. · .·. . · ........ ··. . . .<. \ . ,, ·. 

, ~$enator ,SCHUMER. Next qµ(1stion: We have tal~ed about judicial 
activism.here: Would you' like tb, define. what. YOlf think is judicial 

. activism? · ·...•. · · . · · ··.· .· · . .,. '·. 
· Mr: Klv ANAUGH. Y~s;'senator. I think judii;ial ~ctivism is ,when 

. ajudge·Cioes riot follow the)aw before 'h.im qr her, b\lt instead su~ 
p.er.impqses his personal belie.fs qh the .decisionmaking proces~: " , 

. Senator SCHUMER. Fair enough. When Judge Brown says tl:iat 
~hEi,.believes Lochf!.ef·was. correctly df:!picied and when .she ,say!';,th~t 
Sa:n,,,FranCi.sco should not have any zoningJaws, is she be,ing; an !lC-
tivist? · ·· . · ·· ··· · · · · · · 

Mr. KAVANAU:GH; I· afil no( f'~iriiliar With all ofher ,statements; 
but r' will say~ ' ,· ' ' ,' '' 

Senator SCHUMER. You said you. vetted judges for( California. You 
didn't vet her? · . , 

,Mr. KAVANAUGH. I wasn't involved in-"· · · 
Senator SCHUMER. Well, let m,e_tell you she said repeatedly noth 

... in. court. decisfon:s · arid in.· conversation that Lochner was correctly . 
d(;lcl:ded. T think 1t is: about 70 years ago that thi;it doctrine was.dis~ 

' carded. Jt 'rrreant you c;ouldn't; pass'. any k:lnds of lal:ior. la~~ be-
cause-;--is that being an a:c:tivist, yes or no? .. ' .·.. . / .· .. ··. · ..... · . · 1 : • 

Mr. KAVANAUGH. Can I ta:ke a ininute to imswer the qu(;lstion? ',·, 
SeJ1ator'Si::HUMER; Yes, si;i.rely .. · ' · . ';' ; .. · .. · .•... · ... ·· ·· .,1, " . 

. . ~Mr.,KAVANi?.UGH. Senator, first ,ofa:ll, twanttci clarify Fhat lam 
familiar. with· JudgeJ3rown's judiciaFrecord. I am not familiar with 
her sp¢eches, So)Ljust wantto:c:larify that. .: •·· ... · · . · ··.· · : 
. ,Senator· SCHUMER. It was il,l' qpe of th,e decision.s-I don't. remem" 

· be;r:the n;:u;ne of the dec;ision'-it was·in 011e of the decisions sW dis~ 
· ·· ·sented from. Yo.u are not familiar with it?· .· . . . " , .. 

)Mr .. KAv~AUGH.I'don'treineinb.erthat phrasing. I am fa,i:µiliar.· 
":ith her judicial record, although.it has.been a while, but L11m fa- . 

. rtiiliar with some ofherjudic!al record. . .· ... · .. . . . .··. ·.. 1 , 

·. · As· to. your .question of examples ofjtJ,dicial. acti\rism, I. thir1k 
:·2 Lochner.;. is 'often 'citEld as a classic example of judges superimp9sing 

their personal views on the decisionmak~n:g process in an improper 
'·', ' ' .· ·. ,· - '. . \ '. . ' . . ' -- ' ' . ; ' ': ' '~.,~,, : . ' 

) 



• manner. Th~ case has been discredited. The c:ase: ish't followed '~rty . 
. longer. . . .. . . . . · •• . ··. .. .. ·. . . .. . • ·· .. ·.' .. · .- ...... · 
.. Senator SC.RUMER .. So that means :it would seem .'that that is 
be~ng an•actiVist to wanfto undo Lochnen, undo,zoning laws. . .... · ... 
. '.Now, J,warit to ask yotithis: I don't. like,activists on.either. side:.e, 

·. Mr:.KAVANAUGH. Rignt. '<,' .···.. <: · .· •.·· .. · ... ·.· ·: • · .·.·.· : : ·· 
. •··. Senator SCHUMER. Your adiriinist;ration and';ymi .. in t.his. process,; · 
. seem to say that activism on the 'right is just fine. After all, Jµdge · 
· ·Brown was. sent here. And. actiyism on· thejeft is ac:tivis~i Hqw cap, 
.,you discourage us fi-om)ielievirig tlfat? . • · \ 1;. <.. • .· .. <. \ .. , .· .·.· 

·Clearly;.many of the Judges you have.set forward>do ~otb'ehev~: 
. fo what is established law: And, again, it is not that the;y;. wouldri'.t 
.• as judges-'---every judge who com~s before us sa)Cs, l will be. fair:We 

all have to take that. with . a grain of salt,: <;>bviously. We ·have• to ·. 
llla'ke our own judgmei}t; 'not just their assertion ... " ... ·· . . . . . . > < . ;,, 

.. ·.· .•. yet, we see. a nominating process skewed hB:rd to the right: And .. 
. then. when Jeff Se.ssions, whom I enjoy boutillg with here; says,· 
well, I :im talking about acfoist,judgeS;y actiyist .means. Il<;ithing 
more than conservative because Jugge Brown is· as. activist as they · 

. come .. She wants to tUm the clock b.ack a hundred years: ·· .• . •. . ... . , 
· .. Did you have any dissent in .the office when they IiOllliilated' her? . 
How do you square the· view ~hat itjs oka.Y, tc;i nominateJ)1stylce · 
.Brown and she is: okay, but. others are activists whose v'iews are· 
·more totheleft?.Iniean, .I would just .likesriri:ie;understanding here 
b.ecause Ithink it)s code.words. Act~vist means liberal;·.sfrict inter'

, pretatioh means conservative.:The ri.omii:i:{les we have had before.us 
· are dearly not,.i,nterpreting the law. They believe tpey shoul.ci inter~ 

pret the law as it was 100.years ago or 2Q0years ago. . . . ' 
· . , I w,ili ~ve you .a few minutes to eh.icidate ori.Jhis. It seems tome 
·the whole proces~·is a: supterfuge, basic!l,lly. ..·• ... > ··.·•·. ··. · , ' . 

Mr. KAVANAUGH. Senator, thl:l President's nominees, the Inajority 
.~fthem;the·vast majority, liav,e, 'b:een· approved by' this ComTiiittee .. 
and supported py both sides ,of this ... Committe1:J,.• and. confir,ined by 
the Senate. 'J'liere have been .some examples wljere that hasn't 'pc: 

., ·····curred arid there have been debates about their records. But in · . 
. . <terms ofthe description of the n.o.inin~es as a general class, it is 

important to make that point. ·.· ,; : .. ·.. .·. . ' . · .. · .. ·.· ... ' ., .. 
. .. They are also,• as. I understand, .. it,.t11e. h~ghest rated .nomille.es 
evl:lr under the ABA's :rating standards:, • , ·., ... · ·. . .• . ·• . <, . . ·. 

Senator SCHUMER. Do they look at activism or non~activisn;t wh,en ·.· 
the ABAjudges? No: :You knowthat. ' · .. ·. ' •. ·' · ' ···• .. · ·.· .. 
, M;t. KA v ANAUGH,. They look at the traditional, criteria for~ · ' ·. , · · 

. . ..··.·Senator SCHUMER. Right, ~aw school,. tight. Many of us hav'e' bro.: 
'·ken with that tn1dition; The President has for.ced us to because he 

has ncnninated judges through' an: ldeologj.cal prism. It fa obVif;us:" 
···• . .So ·I. want to ask· you• again, why is it, if ideology doesn1t ·matt.er· 
and tl:i:e Presic1ent is. just_:._do yoµ thi,nk De:rp:oG'rats or Jibetals are 
less likely to interpret' the law fforly~just<interpret the law, thai:i 

· conse'rva:tives? ·. : •.. · .. .··. i. ·· . ·. . .. · · · . .. .. . .. . . . ·· • 

· MJ". I\,AVANAUGH: Sel'lcator, I. think this is ail i:rriportaht qliestfori. · 
And I nientioried .earlier, put I a.m not sure you·werE:J. here,it is ~r11-
'ditioh since the.founding of our coµntryfor Presideri,tst<;>selectju-
dicial nominees from the party Of the President. . . . . . . · . •·· ·· . 

Senator SciI.l.J:\VIER. That,is not t.Q:~ question I a.sked. · · · 
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Mr. KAVANAUCH~.··But I wap:t to help· e~plain,:. And. so Pre.sident 
Busl].-m.Ostofhis nominee~~ not. all by any' stretch, are ·Rep\!:ib
licans .. President ·Clinton-:-n10st of .tper.nw.ere Democrats, the~r 

·backgrounds, theit.poli~ical.af~liation~;\That .has· been tl:ie way~· It 
doesn't•haveto bethat .. way, but. it has·: always been that.way,,and 

· that isthe traditiimthathas-. . .... ··. , . ·· ·. 
· · Senator SiJHtJMER .. And do you thiilk there \vere ideological dif
. ferences··:as a whole Between,the''Clinfoil: nominees .. and the Bu.sh 

nominees? . ·. . ·, ' ' ' . " ' . ' ·, . 
Mr. ,l{AVANAUQH. I.think there were pblicy differences, 'in their .· 

. backgrounds: I .don't know ih JerII1s of ruling on, the .bench. I do 
know ori the Ninth Cirdiit, for example~ · . . ... . . . 

Senator··ScHUMER. ·Well; have. you seen Cass S:Uristein's study? 
; Sou don't know th.at study? ' · · · ·· ·· ·· ·· · 

Mr:KAVANAUGH.Jdo. < .·. · .. ···, ... · .. ···. ··.. . . . ·.· . , 
Senator SQHUMER. Okay. Doesn't it !>.how that Democn1.tic nomi

nees, pBrrticularly, ph' eCOI}CHUic, .ancl.e.nVifOflIIleJ:ltal >and 'other' issues,. 
'decide thing~ quite differently Jha:ii RepuJ~lic?cn!'l; and .that the. 4ifc 
'~~ren?ei.s·stclrk? _ .. . : _, __ .:1 , •• _,_· __ ·., • . __ . ··;_·.¢:> ... _· .... ,_··, .. ,.·~-· _-:·. 

:, .. Mr. KAVANAUGH. Senator, I k:fiow'.t}iat tha,t study h~s been chal-
Jeriged as to its accuracy, as wen. ' ., ' . . ' . . •· . ' 
' .. Senator ScHU!ylER: Cari'you giV'e me 'i1·yes .or'.no·answer tOaJ:ly 

.. 'que~tion? Japologize; b~.t yo.u havei;i't arisweredit; l asked. yolJ. ~im- · 
ply is that what Sunstem'.s study shows? · · · 
· Mr. KAVANAUGH .. ! amtold7 :•. ·.· .. ··· .. ··.·... . ·· . ·. ·· . ·. •· , .. ·· ··. 
· Senator SCHUMER .. If yoi:i sain, yes, b4t let m'e say th,at it has 

b'een challenged, I.· would· apprecfate that a lot more than refl1sing 
tO answer jhst about a .single question that any of us have askE;J~ . 
. Mr.•KAV~AUGH: Yes; butjt ha,s peer{challengec:l.:, .·· · • ' , · · ·· . 

. Senator SCHUMER. Thank you. ·. • .· ···· · • ·· , . . · . . 
Mr. KA v ANAUGH, And, it has been challenged because the sample 

was ~nder~r~pres~ntative; and I thinkthe Ninth Circuit.is.a gpod 
example, . Senator: l\ily uncJ.erstancJ.ing:.:,...,a;nd J: am• familiar only; at 
the ni'argiris ,\\Tith this. now-is that the range of PresidentcCEntori'.s 

.. nominees, for e;x:ample:th(lre. is a wi.d.e raitge of views.represented . 
in his nominees and fo Presi!fent Reagan's nominees on that cpurt,' 
a11d that some of Presiden(Reagan's. pomiJ1ees joined with: s!lme. of . 
. President Clinton'.s nominees. ·····.· · , ·• . . . . . •.. .. .. ··.·.·. · •.· 

. .. And the reason for that, :S.enator~and it is. something)"fiprily', .· 
believe and I .think it 'is 'iinportarit--is there should. be. no su~h 
thing) and thei:e Q.asn't ]?eeh sµch. a: thirig.as a Republiciuijudge 

·' or'a' Democrat judge. And I thirik·it ii;; very importa,.nt,tffat we.• 
maintainthaV\n oµr system:. ·.··: . ...... ··· .... ·. · " .····. • : ; · 

.. · Senator SCHUMER: So why do we see.virtua,Uy ;yery few---;i(·ide
.'ology doesn't matter .and' 'if wi:(are jµst' I1ominatiµg'. people' ori'legal . 
qualifications and· their ability to. interpret the faw~and when I.. 
aski!'d you the questiOJ:l; yp1ibasicall)';acknowledged that .Democrats. 
and Republicans could interpret th.~daw equally. . . .. ... , 

··· Mr. KAVANAUG1I. Yes, I agre.e firmly :.viththat. . . . . . . · . , ..... · . 
. ·•Senator Sc'H:U;MER. Why is it.that dne-thi'rd. ofthe nomine.es here»·· 
art:! .from·.·.the· F.ederalist· Society; 'one .. of·. the. most .. conservat,ive 
groups in town? )md everyone . knows that. You are ·telling 'me•· 
Judge Sealiais ri.o'.m,9re· con~erva~ive thanJi.i~tice Ginsburg if you' 
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:don't acknow'ledge that. the Federalist Society i!l a{i. extremely con- . 
' servative group. . ·. · · ·· , · .·· .. ; ' , . · : ··.· · . . . . . : 

' Ch.airman. HATCH. Senator, I have beem very lenient on the time, 
·Senator SCHUMER. Yes, you havej Mr. Chairman. ' · 
Chairman.HATCH. You are \V:~yover~ ·: •. ' ' · .. ' ' ' ' ' 
Answer that question, and then we .~n turn to Senator Kennedy 

.and theniwiH s1i,m up .• ·. / . . .··· .. ·· >' · ' .. · .. · .. ·.. · 
Mr,' KAVANAUGH. Well, I thirik .there were two questions there. 

One, ill' terms of why mo~t of the nom.ih.ees. of a President are of 
/the same party, that is ll;te traditjo11. · ... ·. ·. '. .. ·. · . ·. , . . , ··· .. ·. 
> Sepator SCHUMER.Ididn't,aslcparty; I asked ideology. i ... ·· .·· 
; .. Mr.' ,KA v ANAUGH. Okay, but then the study :refers to );>emdcrat . '' 
. judges and Republicanjudges, ·which, is· party:So I think the st\ldY · 

you cited as evidence ofi<:leology'/actually is'. party.. . . . 
· Senator ScHUM;E~ .. So you ,don't think ideology. enters into Presi
dent Bush's selectfon of judges, pi/.rticularly atthe .court of appeals 
level, atall? > ·.·.· d' ..... · . • ·· · ., 
. )Vlr: KAvAN~UGH. I thin:k it is critical 
demonstrated experience and......:. • ', . ', ' .··.· .•.... ',, ' '. ' ·.' ·,.· ' ·. ~ ' ' 

' Senator SCHUMER. ' I ;;didn't 'ask that question: Qan: you answer. ' , .. ' .·. ? ' ' ' ' .. . ' 
yes,orno., .· ·.. ' ' ·,·· '. ' .. · .. ' · ... v' ' ' ' 

Chairman HATCH. Seni:tt_or,,, tllis isn'.t a court pf law, He. ought to 
be able answeithe.questiori. '· .. · .·· ·. ··• ·. ·.' .· ·· · '. · · . ·· ·./' 

·. · Senator SCHUMER. He i:>ug}it t9 be. able to. . . . . .. . . 
· ·.: Chairman HATCH. And ifyo\l don't like the. answer, rep}irase an~ 
. other question. . ,· · .. ··· ·· . ·•· . . · · · -; · 

Senatot,SCHUMEJ:l:'Ok~y,J' will. ' ' ' . ' ' 
· Mr. KAvANAUG,H. It is important t.h.atthe judge or judicial.·can-; 

. didate dE)monstrate l;>oth in the intepview prbcessand in, his or her 
· record an ability. to follow the law fairly, and you judge that based 

··. ori an aSsessmentcifthe entire record: ,: ... .... ·.·.. ·.. . ' ·., .... · ... : ... · .. 
· ,Senator SCHUMER; Arid .so: ideology .has not· entered one iota into 
President Bush's selection· of court qfappeals .noniiriees'. Is that cor~ · 
rect? Do you believe that? · .· · . ·· . .. · ... ·. . · ··. •i · . ··· 

Mr. KAVANAUGH. Fam not stire,how-you are defi;Iiing ide9Jqgy;• 
, ·.·•·· Senator SCHUMER. I am not asking you whether people CE!Il judge.·· · 
··the law fairly. We have been through that part of this discµssion. ·., .• 
1,am .. asking.you as someone intirnat.elf involved.With the prOcess, · 

. has ideology at all entered into the 'i:rnmination of judges b)r'Presi.
derit, George Bush tci the court of appeals? , . , · ·. · · , ' 
, Mr. ){AVANAUGH. .Can I ask.you how yo~ are' defining ideology in 

:that questiop.? ... ' .· ...•. ·• ·.· '.· .. ·· ·.· .·· ... ·.·... . .... , .·· .. · · .•.· .·· ·•· 
. ··.·.·.Senator SCHUMER. I, ~in d~fining ideology by·their predispositions 

on the,issues that fa,ce the day. And! am ,not asking yciu whether .· • 
.. ··. you,a~ked them. or not.· It is. plain as the nose.· on. your face, sir, that 

·.·.· th;e norp.inees don't .¢ome froin. across the; p9litical spectri;lni; they 
. come' from one sid~ ,of the political spectrum. Everyone in. this room 
'would admit that: •·. ' ' ' ' . ' •. ·. ,' ' ' . . ,· ·... ' 

Chairhian HATCH. Not'I. 'I'hatisn'ttrue. Tha,tis not.tr~e:; · .·· .. 
Senator SCHUMER. How .many ACLU members have been norri:i-

. riated. by President Bush? , .• · .·· .. · .· · ·. .· .•· . · · · ,,, · · .· .. · ,' · ·.···· .· 
.Chairman HA'FCH. ,The're have been a fe~, Thil,ve got to say~" ; < . ' ' 

, .. Sena.tor SCHUMER. I disagree with the ACLU on 'a whole lot of:. 
· things. · ' · · · · ··. · · · · · ·· · · 
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ChairrrianJ:IA'rcfi. Well, s~:dof • . . . .. .. . ... · 
Senator: SCHUMER .. But .the Federalist. Society has one~third':and 

.the ACLU proqably has ·none~· Yoµ are;denying.the obvious, I guess 
'is what I have said. ' · .... · ..... ·· •. , ·.. . " · 

Chaiqna'n HATCH. Senator, ~orrie oh: We Ji,ave got a conservative 
·. Rresident. H~ naturally is trying to find people.who agree with his 

philos9phy.. . . . . .. ·. · · .· . ,i .• . . .... · •.. · .·•·• . · .·· .·. •• 

Senf!.tor. SCHUMER:\ Qrrin, thf!.pk ym,i. I was trying to get .Mr. 
· Kavanaugh to say that for the last 15minutes .... ··· . . .·.· ... · .· · .. ·· ... 
· .. ·•Chairman HATCH. I t.hi.nk:he hli,s beE)il •sayirigjt.J:Ie just hasn't 
said.it irt.thewords·you·wanttope~r:. Thf!.tisalL., ... · 

Senator ScHUl\1ER. Okay, .. . . .. · .. . • · . . . . 
M;f; KA v ANAUGH. ;gut in terms of judges who '\vill' apply the law 

without thei,r personal. predisposition O!l the issues,. that ~S exactly 
· what the President has sai~ h,e is fodkjng for, arid t~at is your defi-

nition;. . . · . . . ·· .·· .. >,; . . . ·.·. · .... · · , , 
.. Senator. SCHUMER.· It seems to·me~and' I will conclude,· Orrin; 
tii~~k you. .• .. .. . <c • • ·• ,. ••• • • •':;,:. : • • • • • • · • 

· Qhairrrian HA.'rciI>Okay, · . '·. . . , . ~ •. ·'.~. , . 
. ,· Se:natol'. SCHUME!t: H .seems 'to me anµ· to just aboi,1t everyone: 
else, notjµdgirig. whether'.: they would apply the .. law despite. t.heir 

. predisposition ori the issues; that· p,redispositio11 on the iss.ues, for 
. ()Ile reason qr' another, has greatly influenced whq the. no,1nine.es ' 
<are/ because they come from a rat.lier narrow .:band of political ' 
.•thinking by .and large. < · ·· · ··. ·.•· '· · ... · · ... 
·· With that; Mr. 'Chairma,.n-; .. ··. . .•... · , . . .·· .. ·· >• . · 

Chairnian .HATCH. Well, with that1 l j~st ha\Te to make' this. com
. '.ment. befor,~ [ turn to Senator ~enri.edy. '} have been' here fat.the· .. 
; Garter judges, for the Reagan judge$, the Bush:'Jju:dges, the .Clin-
. ton judges,·· and.··µow. G:eorge•'W, Bush'13 judges. ·Every orre ·of·those,, 
·P:r:esidentstried to find people who snared their:;philos9phy,: c<.. . 
· I hav.e got to say Carter appointed basically all Democrats, With 
very. few 'exceptiorti;;. Reagan basically. appointed .a11 Repuhlicimi;;, 

•. .very few :exceptions, and tlw same, with the:.others,. '.I'he fact q£ the . 
, .Jl1atter is,. of course;. t]iey are .tr,Yihg to find people ,wh,o share their · 

.philosophy,·Th;at iS why they raµ for president. ' . . . . .. · 
· · This is . the third of the separated powers ·of< Government. It Js.'; 

.. one of the biggest.issues there is; .whether we are' going to have Jibe ' 
.erals on.the co\irts throughout the country or conservatives, or a: 
rnixtUre of both. · ' · ·.. ··· <· . . · . · . · . .· ... · 

·•.. ;Efaving· s~i here . throug.l\ all of .t1re George W. ·Bush's. 173,;'.~dn~ 
.firmed judges, 29 that are on the executive {cafenda:r .reported out 
ofthis Goniniittee sitting there vegeti:tting,J Jiave to say thaf:th:ere 
is.ii wide:ya:riety~yes, n}ore bn the niode.rate to. conservative side, 
,b11t a wide variety of judges. .·. .·.· · · ·: ; •· .·· ·• ,... . ' .·. · ··.· ... · 
~'. . . N6w; look, l thin,k wher.e .you }1a:v:e. had tr'buble is with the word· 
:,'partisan," :and I would, too, if I were in your shoes,,, • " · 

·" Senator Kennedy. · . · · · . •. : •·· . · . · · , .. · · ·.· · 
Senator KENNEDY. Thank'.you, M:r:;. ·chairman,. · ·" .•· ·.· :', • ~ / ~·, 

... Just quickly; I wiH mention, since this topic has come up, Pfesi• , 
dent Clinton nominated several individuals to .both the circuit .and·· 

.. d1str:ict 'courts wit11; no dose hes . .to him or, other Delll,OCrats:who 
•were championed by Republican Senators because they were·eitlier 

t .. : . \ . . _, : ,.·'· '. . . . , . ·;·_: . - .• ··,·. : ·., ". , ;·. . .':S· •. ;:,· '; .. ."' 
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• · registered Republicans 
party, ·. · . · .. . ·.·: .· .· · .... · .... ·, ;;: . ·.·. . •· . 

. For e;xaniple, Hich~rd Talman was .. nominated ·to the Ninth Circ 
cuit and confirmed at the iirging of)tepublica,:n Senator $lade Got~ 
ton .. Judge; Barry Silverman was nominated 'tp the .Ninth Circuit 

. a'nd confirmed at .. the request of Jon Kyk Judge. William 'l,'raxler 
.'Yas put on the distr~<;t court by ·President Reagan, a:n,P,. was· nomi-, 
nated to the Fourth Cfrcuit and .confrr:med at the.request of Repub
lican Senator Strom Thurrriqnd. Judge Stariley. Marcus wa!) nritni'

. nated to . the Eleventh Circuit arid cohfirJl1ed at th:e urging . of 
Connie Mack. ·.. . . .· . , . . , . . .. . . .· · .. · ... 
:·Did you ever consider that some nomiri.ees\vho. were De.mocrats' 

· .. shoµld be nominated?,> ,, : . . · . ' ,, . ' .. ••· .. ·.·.· .. · I,, · , ··.·• .· .. , .. ·.• .. 
>Mr. KAVANAUGH. I .think, Senator, President Bush ha13 cl}osen to 

nominate some Democrats for'· a variety of seats, as I uriderstl';lnd 
it. L know in his first group of n:~tnine,es,. Roger Gregory .was nomi- · 

'nated, along with others. I know that in Pennsylyani'a:-I just krtow ·· 
.'·.more·. of the States that I worked.· dn. at th:e di~trict court' level~ 

there were s.everal. Democrats, arid .sonui very i;;trong Democrats;< 
, nominated for district coµrt seats in Pennsylvania that I worked, on 

.. · and;helped through the proiess: So·.th.ere.h.l':lve been sqme<Oernq
.. c.tl'lts, l am .. stme there are, others, but l can't· recall them· all, h1:fre; . 

Senator KENNEDY. Let II1e, if I coulci, a,:sk· you about your role in. 
the vetting 'pro¢ess, and pattic\llarly with regard to Willian1 Pryor.· 
.The requi:rement·that appellate judges Jollow the Supreme Court is' 

· a bedrock principle, but Mr. Pryorrepeat~dly criticized 'decisions:"Of· 
'the Supreme Court in \Vays that raise seriolJi? questim:J.s about'• 
whether he would follow those decisions. . . . · · ·.. , . . . 

. He called. Roe ,v, Wade the worst abomination of c6nstitutiohaL .. 
law in our h:istpry, He criticized the . Supreme. 0.durt's deeisicm in'. 
Miranda y,. Arizona. H,e :referred· to the m,em:bers of the Supreme 
,Court' as nine 9ctogeriaria'U fawyers. . . . . · .. ·.·. , . . : •. , . 

. · .... ··.·. When you recommend.ed Mr. Pryorfor noinl.nation to theEle~~. 
·• enth Circuit, were you 'aware thl:lt 'he . had' made• these extreme 
··statements? And .if so; ·do they cause you •any concern? .. · >,. 

· Mr~ KAv ANAUGH. Senator '.Kennedy, lknow President Buah nofili" 
hated Mr. Pryor. And'Judge Goh~ales, of, course, chairs the judl.cial ' 

, selection committee:' That was not one of th~ people that wa$ a;s
. signedto i;ne,Jamfamilia.r generally With Mr.·Pryor, bubthat was>. 

not oriethatlworkedonpersona1ly.· ,·.· · ... · . :.•. . · 
Senator KE.NNED'{. Well; didyoµ know those rell}arks ,,hEJ;d been 

··made prior. to the .. time .that he appeared befove the Judiciary, Com-
mittee? ., ·.... ' .. · .· ··, · .. ·· .··.·.·.· · ... ··.· •. ' ·.·.· .•..... ·.· 
· Mr. I}Avi\NAUGH. Senator; can: I answer that this way?' It is not' .. 
my place to discuss' our internal deliberations, but it is safe t? as~ 
sume that we have done· a thorough vet ,of the nomiliee's. repords . 

. Seriator KENNEDY. Well,., if you: agree 'it. is;iroport;ant · thafjJidges 
obey the p:retedent, why .,didn'Lyou recoriuriend against Pryor's · 
nopiiriation?. Why take the.chance: that.'he might seek' to up.do· an 
important higal precedent such as Roe v. Wade?. . · ... · ...... · .. •· ... . .. . 

Mr.' KAVANAUGI:L Senator; .again, the President nominated Bill··. 
Pryor. I know he has got a lof of De'mocl"at and,]1epublican: support, .. 
inAlabama; support in his hom.eState community. In.terms of.in~ 

1 '· • • • , ' • ', - .,_. ~ .k' ' . . . ... ' ~- - .. . . . . ' 
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·· ternal disc~ssfons, I don't. think it is iny f>lace io talk about those.· 
.here: · .. · · . , : , .. ··...•.. · .. , .,' . . .. · .. 

Sena,tor. KENNEDY. Well; .J know you are ·talking here abm1t the 
background discussions, but'once you haye the .Qomiilee and .. you 
are involved iiTthe process where he calls 'a case tpe wqrse abomi
na.tion of cons,titutional faw jn '.ol1r history, critici~es' the Miranda, 
case and .refers. to. the Supreme .Court as nirie octogenarian law
y~rs_:._you are .1nvolved in the' v;etting process. Whether you· d1d 
anything at all about it, I gather you say that you did not. ' 

Mr. KAVANAUQH. No, I was pot involved in handHrig his, nomina~. 
tion .. I do know he explained, tpat in his: hearing, and· hvill leave. 
itat'th.at. . · .·. · · .: .. •· · ·' .. · ..... · · · 

< , ~enat,or KENNEDY. After the Sl1preme ',(jourt' decision: of five-to"' · 
four inBush. v. ,Gore, Mr.: Pryo:r said that he-:-;-::-this. is M~. Pryor-:- . 

. wanted .. the decision tO b.e decided five-four so ~hatPresidentBush 
" would have· a. full appreciatioµ of the ·jlidiciary and judicial se~ei::, 
· tion so .that we can have no 'more appointments. like Justice Soute:v. 

Did you 1rnow aboutPryor's criticism· of Ejouter? , ' . ..·· ..•. · . 
' Mr .. KAV~AUGH. Sen.ator,, again I think it is sax~ to,,ao;,sume that' 

.the record was fully vetted.and fully.kI1own: .. ··,. ···•· .> ·· .. . ··: . . . . 
'Senator.KENNEDY .. So you wereh't involved in ~ny ofthe vetting/ 

'[i,slu~dersfan.dit, of.Mi. Pryor:- Isthatright~. ··:... . . ., . : 
.. Mr. KAVANAUGH. No: I know him .. andJ have met him before, but 
it wasn't one 6fthe_:._the way the woJ.ik is div\ried µp, that wasn't 
one of the imes I~ .. ' ' < · · . · .. · .. .· ... ..· . • 
· Senator .KENNEDY. W~ll, did yc)uknow about ·hi.s ·involvement'. 
with the RepµblicairAttorriey'G.enerals Assriciaticm? ,, . ,·..... •··· . , · 

; Mr, KAVANAUGH, I aCtl,lall'.Y:-~ thiI1k'<l heardtha~ for the first 
: time the day before hi.s hearing, but that doeE;rt't mean it wasn't 
, known. I am just talking:•abcmt .~h.at }~you asked,1II1e< apolit tjiy 
personalknqwledge. : . ·· .. · . · · ·. · . · . .· ··.· · ··· · · .·· · ·., · ·.· · 
.. Senator KENNEDY. Did.:yo:u eyer. discuss that subject witb 'Mt. 
Pry.or onmyohe before his hearing? •.~ . · : . · ' ·• ··· · · .·• ··. • . 

. Mr· .. KAv'ANAVGH. Again, Senator, ifi~.not my place, I think,. he.re 
fo disclose internal commu.nicatioiis,. but the backgto1md record of 
someone1.s vetteP,heforenominatiOn. : ' . ' . ' .· ·.· ···.·. . .... ·.· ·, .' 

. ' . Senator KENNEDY. Soyour respoµ's'e :wi~h regard to the,,Attorney 
Generals Association is .that. you didn't ,know anything; about 'it 

· prior to.the time ,Of th.e hearing? : · • ·.·· ... · .. '. • "; .. . , . : · ... ·. •: , · 
, . .Mr. KAVANAl,JGH .. Yes,, Agaiii, it is not fo:r nietq discuss internal' 

·· delibeni.tions. The· recorq, I am sure; w.irs folly known. Someone1s · . 
background. is. fully vetted before .nom~natlon, and so it is safe to > ' 
11ssume that people. knew abou( invo~vement in various organiza~ 

·ti'ons. · ·' · · · · ' · "·. · · · ··: · . · ". : ' · · 
· Senator KENNEDY. Well, did you prepare him' for his testimony 

, on that subject? · ' · : 
Mr. KAVANAUGH. I don~t·remember prepariI1g for his te;;timohy 

on tbatsU:bject::I migh,t have attended a moot court sessfon, but 
l don't know~that sµbject .might~r:don't know:.Imighthave at-. 
tended a moot court session,,Oft.ep.tin:ies, ·w~ will.go ta moot .c.ourtS 
to prepare nominees fo:r hearings' to prepare them- for .this pr9cess. 

·, 'Sep.ator .KE.r:<NEDY., Well, I,thinl5. Jo,u just said that you didn't.' 
. know about this until the day before Q.is testimony: Did that. come•· 
up during the moot court session? · : . · · · · · 
, '·-.' .' ..... ·: . ' . ': 
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, .. '· «'"· "·'· . : . .· ."!.' ·~·· ... ~,(: : .. ·Y;,"'..',:>"c" .. . : .,,, .· ...... ,:''""'.1f..,:'" . 
. i >.~~reiis of ·~a,~e 113: w., foCl l,idi.11gc ~o:t&;. ~~rrlfi.u:Ptcy'.;.' la~or .law ,;;irif ctvil,;, \.::. ; 

proc~dure. Tl1;ose .ar«(',:•senous. hab1hti~s,..~o.the sttj.dy., ·andj,thin,k• · 
. :anybo.dy·who 1s fair 'Yould ·say tha,~.. · ., :-.. · -- '. "'",. . · ' · : ; " ".\. 
··:. )3'e_cond pf all, it.-is difficq,lf to uil,det;sta!ld .s~vefaLofthe. rP.ethod's"'. .• ; 
. ·used ih.Erof.essor·Sunsteih's~sttidy. :E6r,.exa:rr1.ple, he counts;. a vote .·; '"" " , 
]'l:J.'s pro-life if thej~dge vot~(l'at a1rto:'S-uppoit ·tµe pro~lif.~ posjtl.on. :: i'"'.''. ' ' 

Why tlii,s is done is. ceti;ainlf :r;tot cl~ar,;- ," .: . . . . . : .. . . ·: . /"' . . ·.· - . ·.. . ' .. ' " . ' " 
. . Th~s, if a judge votes to:'istpk¢ dowri part :of an, i:qjun<ftio'r;l· ,· · ' 

. ~ · _agai~st de?Jlohst:r:atiol}S: near ~n·'ab~ft~f>Ij .,c~iµi~; ·his. pr. ll'e;r., vo.te, i~ .• < . 
pro-i1fe. Well, We know, ther1;i are d1fferent:.J,SSues,,t,here .. , Of·-cour.s!';J;. ' .. 
11 Judge· c!lsting.such· a' vote. i'S.' likely "reJyiiig onfFirst t\J;nendm'ent ,. : 
prinCiples of free- spe~<;,l(· p:i;lt. the: stµ:dy;, ta~es no app8,.rent ac'cciii:r,it;•, .: ·. -

·.ing: of tb:fit fact::. Jnstead, .. w:s,ihi.ply co.tints ;as pro~li.fe'. -L ~pill<J,~sug..: ~' ·: 
·" gest that such a vote may oe better counted ·a~ p~o-free "spe~ch or>': 

-. 'J>ro::ciViLlibetties, but th~t isn't the wa,y,: he did -it: ~. ; -"'· ,: ·. , · , '. ( , . 
,., :_ Third, ,it may:. come., ,a_s a surprise to, .some· ·that'. Pr6fessor · " 

:· .Bunstein'~ study reportfii that'.ideOlogy does not,matter where sqme._ 1 

' : : ·might' lit~ to se~ it: Jfor' t_nos~: ,who .Jl\l:C;>~lc1. like.~o; a,rgu~.~h'~~ ri.d~~.: 
: : .• ology, .whlch. Professor Sunsterp'.s: study: crµdely; i;tnd ,I thmk · s1m- :,):: .. 
. '..·P,lii;itically derives from; .. the political'pany:Mthe. appointihg Pre;~i~ · ·. ~!; 

':· _d'e.!ft,,is ~speci~lly impoiian.f'in th~ ... n.c;: Circuit'b~cau~e :pf th~:.·,· 
· types of\c~f;!es i.th.ears. . .. · '" : .·-· .· · .. - , ··.. . · ... , ·· .'.·" ; •. v··"i" . ; · ... 
,- · 'Th'e study shows somethfog-~lile·. ;'\¥\{hear a g'reat deal.'from 't.he·;; •· "'··· '." 

., ' : l~be~alin~erest gro:tj.ps' about l'fopubl-ieal) appointees ~;:I.sting exttem:"·· . '• .. · ... :. .. 
. . ,,• ist, anti~en..0ronmental votes in,ta~}ng.,·cases: .·Unfor.tup.ately, Pro-·' · 

·.·, fessor. ·~unstein's. study showsino.' differences be~weeri :RepuJ;>Jtcfin"·~. 
· · -· · · · ~ng, .R¢,m8crati.¢;aJ>p:ofnte~ juliges i~.,,terrlis 'i>f ~ow tp.e1r::. votes·.· ar!'J. . 

.cast.:.· .;A. ."':, ·'.A'· «· '> .. ·.:-. ·" ·~ -~ -. :: · ."""·:· ..... · ·:-," ·" " · .. :-.· · 
.. We .. also'he~r·so much a,pout h(jw Repuol'ic~p':appointees thrteaten- · ;·": 
. fo:, .·quote,.. "roll back the'·. 61ock;". uriqU'ote;"rot:,' :.quote,: "take us>back·; ... > .. 
to: the. 19th' _century/'·unq~ote/bn chrii· lip~rti(is: .B~t·r don't e~p~et)·'~\.::· 

. ; .~'.h!(.~e,_groqps .. t~ c:.ite ;p~of~.ss~r s~~stein'.s ·:stqifY. on ~h~s :point.5 H~. ~?'~ ;:·. 
: , 13:µime<!, cn:rrnnaL_appeals ·i;;as,es .m therJl,C1.· C1rcm:t,. the .-Thu:d_ C1;r. :·:.:1 
. cuit and'.the .Foiirtli Circuit ·Again, :there ·was, no'·difference . .in, }low:;· ·, 
.. ;RepqJ:>!ic8:n:8;n.Ci1 DE!riiocratiC.~apppi~te~ Judg~!l. ca~t~thej'r::'v.otef·~~th~.( , .. 
.. for.the Government pr for: the.,cnmm.al det'end;ant: ·And I l'!qspect ·~, . 

. ' ,.,:·.~here·is riqt ~oing to. be much.more :d;iiferel:icif ~he,n-;you· get}>n the',::.:'.•' . 
. ·,·:.·. c.oµft~·.· .. . :. · .... · ._. · .. ··~· ... "· ·;., '.. ·, :_ .. :.~ .. 

' ... · . T also· don'.t · expe~t tlfo .... usual interest ,:group$' .to: cite .Pfofesf;!or .. 
. ·.· Su:i:uitein'-s study· t.p argue tha~ Republican&·· appointees !!ire. stnking 
· ·: dowrt Federal .. st.atutes Qn JederaFs!n gr'mji;ids. '.:I¢ft . and .ri,ght', day.; 

: ... \11?-d .night: Agaii;i,..there w.'as · nc( differe:Rge:;iri R:~P.ublican-.; arid; 
~. :;'.:Demoeratic:~appointed ·judges · in . the. :way tha:t::they' voted. :Botn 

. ;, · -groupi:i" hav¢ uphe~4. challeng~d §tatutes'.:aga~llet;fed,eralisiri: or. Com-... · 
: :: ,mercEfCfause challenges more than !;}Q PE!rpenf of the time,· . . . 

.... ' :~ :You are-aware -of that-' Tkhow you are>: .«• · · . · · : . · -; " ..... ·/. · '· . · 
. ., : ." Thp~e. w~<;> w.o.\ilg)ike '~o argue i~at .. ~epu~liG~nT ~~ pein!)Gfati~~ .:: 
. .'ftppomted Judges vote dtfferen:tly m .;race d1scnmmat10n cases will 

a:lso .. be severely 'dis'appoiiltea 'by •Profes,sot SU¥stein's· study._ ;Th~re' ".' . 
-~s no'_~uch· eviden:ce: ·It· .seems .. that id,eology',:rria;_tters, · exce:f>..t · wliep ~. 

:.,·it.doesn't ... :-. ......... ,: : ....... '·'. .. "., - ·' r: .... .. :· . " ,._.;." .. .."' ,[,'.~.'. ...:· .. :.' ... - ';, 
· '." ... Sql.<!on't bla:rri.e_,you for being W.afy ... 0,fquestions. that 'say.:yes-o;:-.'•;:;'. .. · 

rtcf.~oii. ideolQgy, Giye· ~e. a:p'rea.K.. · '..> . ' · . . " " . . . . . " ' 
'. l\iir. KAVANAUGH.' Mr. Chairman:-7'. · 
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.. ··. f disagree. with Senator Kennedy when'. lie brings up:JU:st1ce. · 
\W\lite. We all know Justice.'White was a gref;it Justice; Nobody wa~ · 

saying that he wasn't a:gl'eat . .:J,ustice?' or not qualified; It isjust 
that he, didn't have ·sonie of the experien¢.E:J that theY. claim you 
don't have, although you have tiad· aiJot:'of'experience in t!].e .courts 
that I don't think they are giying you much eredit for. · ···. . · ·.•' · .. 

.. , Take Ruth Bader Giri$burg, or.take Justice Breyer. Jes, he. was 
oh,e of the leading, authcipties on antitrust.' in the country;. )le ' 

. served as chief counsel Of this Con;imittee when Senator Kennedy· 
was Chairman. I recommended him to· President Clinton; but 1·· 
·P:~n;t think he. had ever tried a C:a:s~. in his life. Lam not. sµre he'' , · 
would know how to try one, had, he had a charwe. H~' is sniarf 
enough and I am sure;he would have.figured it .out, bi.it he hadn't 
had any exp('.lrience .in that area.c ' . •. · ... • , ;, · · ·.·• . . · ·. 
/ l happen. to· really admire. him, I happerj ,to thihk he is.·a' gre~t '· · 
man; !thought he ,was when he was chief of staff ... :He was (air; ·he 

: was horiest, he was· decent. That. is one of the . reasons why I .rec_,. 
'omniended him to ,Pre$ident Clinton, and everybody 'knows that 
who knows anything about it. . . ·.·., .. . . . · . . .. 

The point is ,some of these· straw')ss~es are. brought for <;>nly :op:e, 
':rep.son, to: try ', ;md make nomirree,s' look bad. or to' tty'. and ma'ke 

rio:qiinees)o* like they .. are' not .q~alified, when, in fact, you ·;'lre< 
. eminently qualified .. The fa,i;:t that you are 39 years ·of age-'-yoµ 
kriciw, that is not exactly youhg anymore in the eyes"of some .peo
ple. Ii); my eyes, it is very young. In .Senator l}ennedy's eyes,it !s 
very young. But to other young members of the ·Senate, yow are 
pretty old. · ... ·.. . .... · .. •. ··. , . , .· ... ,·. 1 : . . •. ··.,·· 

. Hard!y anybody·whci has beeiJ. noiriinatedt9t}iese cou.rts .. ha~ .. had 
··.the experience that you.have had. Now, to sit here and 'say ·that 

you have•got to have every, aspect of experi('.lnce to s~tye on the , 
courts that, nobody really., has had is .. a little l?i.t unfair and smacks ; ' 
alittle bit of/should I use •. the Word '~partisanship?" . ·,.. . , . . . > 1 

.. J want to say I think you have done very ·~elLI hope mY col- .. 
'leagues ori. the other side will give you a fair shake. ff they will, ' 
they will pass you out of this Cowm.ittee a,nd they w'ill confirlI1 you .. 
'to the Circuit Court ofAppeals fo.r the District of Columbi~, wq!'lr.e 
r suspect you will become one of the greatjµdge's. :'f. suspect that,' : 
they ·will find that 'you willbe .one of the wost-fair judges ev'er tq ·· · 
!lit on that court; and I suspect You \Vill be cine 'cif those.;jl1dges· who, . 
will urrderstariCl those v'ery ,complex and 1diffi.cult issues,,tl;ia:t, Sen- · 
ator Kennedy.has so eloquently qescrihed; · ·. ·. ·· .. · · · " ' 

.· Ifididri't thinktl}at,J,,woi.lldn~tb~ for you: It isjµst that.;siij:ipll'J:.: 
I wouldn't, bee.a use this is i.n .one· respect the most .. important court 
in the country because it does ·h~.ar cases that .the Supreme Court 
will·never•hear,' thousands of cases.the Supreme Court \Vill never 

. 1\ear, because of the limited, nuqiher of.cases the Supreme Court 
· takes. · ·· · .... · · · ···.•... · - · , · · · . . '; ·.··· ... ·'· .. 

· T4e Supreme Court, naturally i!l the ·ma,re important com't/ but· ... 
. the :fact of the matter is this .court is extremely .important. Ang I 

·. have ey-ery confidence, knO\ving you-and .I have known:you:Jor a 
.··.'long tiJl1e-that· npt only can you do this job,. but you can do .i1tin: 

an honest; fail' way, and that .you know th'e diffor,ence between an,· 
activist judge, .one who'just ignores'the law and does whatev,'er his'·• 
,,or her personal predilections dictate, and a real judge w:Hoi·does 
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Br.etl J\I, I{avana~gl,t 
3633 M: Sfre~t, I'll: :w.; #3A 
· Washington; DC 200~1 

November 19; 20;04 
·: . ,.-.. ,_ : .'."'• 

" .The Honotahfo ~ G; 'H~tch . . . . . . 
Chafririan ofthe C<:>mmittee on the)udiciary · . 
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· Resporis~sofBrettM. Ka~anaugb 
to the. Written Questions of Senator Leahy . 

. 1:<1n yo1IF testim~~ybef!'~e the ~enate Judi~iary Co~tte~:you indicated tliit th~· •· 
. ~\lrlc on judici.al nomination,s was dividedjn the Office of White House Counsel ... 7 . < 

among several t\,ssociate C9unsels. Y ou .. testified that you ·b!ld ~dif(el'ent 11reas .of the 
country that we would workon.aJld different, nominations tbatw~'d work on." You. 
mentioned that California.and IIJjnols were among .the states you· :Wor.ked on, and! · 

· .. that you "Yi>orked on certain circuit court nominations." ~) Could you please list 
·.your particular geographic ateas of t~ponsibility, whe~er you covered jusfdisttii:~ 
or cil-cuit ~ourtnoniinations' ()r both within 6'ose areas, and the names of all of the ''. 
circpit ~ourt nominees you w.orked on? B) Wbat~ercenfag~ ofyour.tiIDe In the • 
office would.you saywu'devoted to judicial nolninations? C) wbatothermatters 
did you work. on' during your time ~n the Office of White Honse Counsel?. · ' 
•• ,,' • '. ' ••• ' ... ' ' ' ' ' c •• ~' • ' '. .:·· ·'.'. i "· - . .': 

Response:·iwas one of eight all~ciate counsels m the White Hoilse 'coun~el's office ~ho 
participated in t.Jiejudicia! ~election process;. At Judge 9Jonza,les' ~tion, we diyide<l : .. ·· 

··. up states for district ci>urt.nominatioris, and we divided up appeals ~urt nominations as . .• 
·vacancies arose ... Our roles induded discussions with staffs of home"State Senators and . 
. other state ani;l)ocal official~, revie:wofcandidates' ~ecords, parti~ipatfon in'.caI)didate • 
interviews, (ust1ally with Judge Goiiziiles arid/or his.depufr and'Deparime~t orJustice · 

· la'wyers ), and participation in meetings, of the judicial selection .committee. chaired by .. 
.Jµdge Gonzales. Thatconunittee would make recomm:endations and provide advice,t9 
the president. 'fhrciughout this proces~, we worked roliaboratiyelywith D.epartm\)nt of, 
. Jllstice attorneys .. It is fair to say that all of the attorneys in theWhite.House Counsel's 
office \V!lo workedon judges (usually ten lawyers) partic;ipated in discussio'ils arid. . 

· meetlrtgs concemmg aJI of the President's judicial nominations. . ' ' 

~~the district CO\ut level, lass;sted With ~ominations•from Illinois, Idaho,A~z()na, . 
... . · , Maryland; Califonua, and Pennsylvania; among other $tales. I assisted severalco\ut of 

' appeals nominees on the cotifumation side of the p~ess, ilicluding Judge Consuelo .. 
· Callahari; Jfulge Steve Collofon, Judg7 CM!os Bea, Justice Priscilla 'Owen, Miguel· · 
. Estrada, and JUdge·Carolyn Kuhl, among others~ ; ' . 

The timel devoted to the judicial noniinli:tion arid collfirinatirin:process varied but 
.. probably Was about haif my time whenlworked in the Counsel's office: lalso worked .·. 

oq ~vane!)'. <?f ethici; issue8, legal policy matt~ s~cll as yicti~ compei:,sation and ,·,· ·• 
liabilify issues, ooparation of powers i&sues, arid records i~es. among other matters. 

' . .. . . . . . ... ' 



.. ResppnSe: .. Ol!tside groups and indiVid:uals - including Senators, Rei}reseniatives, . • . 
Governors, other state and local offiCials, iocal b;p- officials and lawyers, and membei:s o( · 
..inteyest groups ~ would often support or reconiffie~d c;mdidates .. That is )niditiopal and: .. 
appropriate. In addition, the Depiµt!n'ent ofJustice conducts a thorouglJ vetting pro<;ess 
duringwhich inany individ:uals famili!ll" Witll the candjd~te provide inp\lt regarding a• · 

· .candid~te's. 9ualifications. aiid suitability f()r the foder~Oench .. As Judge GOniales 
previously has explain~, judicfal nominati.on reeomineridations are provided t9 the 

·.President bf the judicial selection comniittee, wp,ich is chaired by Judge Gonzales and > 
includes.iµdividu.als from tlje V/hlte H<>;~se an.d the Departmen,t ofJustice; The President 

. hiniselfi.najces the decision in.iimcases'to :subiilita pitlticular judicial nomination to .the,'\ 
S,enate: ' · · · · · · · · 



· 5; Io yllur headng festimony,.you iodic~ted that part ofyoiifresp0osibiliti~s •. 
included "public liais~n" work. . Th~t.meaos WOJ'.kiDg with groups fr1>ni ou.f5id~ or . 
the government. A) .Did you have a'. regular meeting setup with outside groups or 
fudividuals? B)if so, pleaseJist the names or the .outside groups or iodividuitls with 
, whom ~IJ tegufady' met, how often the meetings took plac~ ;ind the nature ortlnise 
·~eetings; cC)If.!lot, did you meet at any time W,i~ any outSid~ groups .or iodiyiduals · 
aboutjridiciill iioqiliiation~? D) Apart fr~m.groups or iodhiduals iovolyed in 
fegular meetings, with which other outside groups or Individuals h.ave you met . 

. ·ab.out judieiai.oooiinatioos? .. E) · For each of these. groups "r: individuals; please tell · 
. ·~e b()w often you'would meet with tliem and the nature or those meetings •. 

Response:· W~. met with men11>ers ofawide variety of groups that w;ere interesfod in the · 
,. judicialnominatfon and coilfittnation proces~· That is traditional' and aI>propriate ... 

. .. . Beyond that, it would not be appropriate in this context fo~ ine to p~pyide ~forination .. 
regarding the Administration'sjudicial nominatio~ aµd co,iµirtnation slrategy and··'· 

' :. • . , ... - . . ,, ' ' . ··1 '. ' . .- . ., . 0 

meetings. : , ,.:,·. · · · 

. Respons~: The p~ple who worked o~i~sues ~ela~ing fo judfoi~l:cohfirtriationsincludeil 
the Wbite House Coiinsel's officelaw;yers; staff of the Wbite House Office of Legislative 
Affitlts, other White House staff, Department of Justi.ce lawyers and persolUlel; Member~. 
and staffs of the Senate Judidary Comm~tt~, and Semite leadersrup,Membets,and staffS, 
among others .. As I understand it; previ9us·Achriinisir;,ltions ofboth parti~ openltt;d in · 
the same manner with respect to judicial nominations.and confimiation!i. The'Wbite .. ' 
Ho'use,apd. Department cif Justice mt;t ofteri with Senate staffers in. order tcdnaintairi , 
communii:atloi;is regarding Uie status ofindivicbial j~dfoiiil nomina.tions and to c!is'cuss 
upcomillg hearing$, :voteS, OT otherissues. Meetings wowd. ®cur in a variety.of;. . . . 
government rooms depending on converuence an4 availability. . ·: . . ' ,. 

. . .. . '·'' . : .: ... • . ·,. . . ' ' ·:· . . . . . :f,' . :, ... : ; ) . . . ,• . . ·. ::.,: 
7. At. your '1earfug the subject or consulting 1111 nommatio11s ~to the D.C •. Circuit 
canie up •. Did you or anyone i~volved in thiJudicial nominations process for ··: 

.. P~esident Bush e~er discuss liooiination~ to the D,C'. Distric~ <;:oufi o~ th'e D.C•~" 
Circuit ~th any' elected llfficials from the Jlistril!t,,!)f Colull1bia? ··. · 



: 8. Pr~si4ent ClintC>n nio~~ated ,seveial lndiyiduais to thll c.ifcuit 11nd dlstn~t, courts.·· 
·• .•with no Close ties to him or other Democrat.s but vt:hP were championed by . . · 

. Republican Senators because they were.either registered Republi~aps o~ Clilse, . 
, friends of the senator of the other, party. For e*;,tmple, Judge Richard Tall))lan was · 
~onµnated to the N'D!,~h ~ircidt and ~onr~ed at the urgi~g ofRep~!Jlican' sem~tor · ·.~ · 

. Slade Gordon; Judge Bal'.O:' Silverman was nominated ~o the Ninth Circuit and,, , . 
. confirmed at the urging ofRepublic?n Senator John Kyl, who struck the names of · · . 
. . Dt:mocratic candidate,s; ,Judge William Traxler, who was put 011 the district cou~ by ·, . · . 

.. . • · Pmide,nt Reagan, was nomin.a~ed to •the:Fonrth pircui(and coiirarmed. at the· · · · · 
" request of Republican Senator Strom Thurmond; Judge Stanley Marcus was ' 

·•· '.nominated to the,Eleventh,Circuitand;c(ltifiniletlat the urging ofRepublican .· .. 
. . Senator Connie Made;. Please i~t the n'ames 'or !Ill l!f tile Circuit co~rt nom,inatio~~ . 
. President Bush has maMwho were. fir:st.recominen'ded to you by a Demol;ratic .. 
. s.enator. ' . . ,· '· . . . . . 

Re$piinse: Recoimrtendatfonsfordis~~t and circuitnominees·c9metothe ·• , .·.·, . 
. A&nifiistrlition from many somces, and it is ofte!f.diffi,cult to, identify the .'~f4'gt';' ··. •., ... ' 

'.:recomrr!endation ,of a partii:ularcandidate. I can• say that th~ are numerous court o(' ·. 
· ap'Jieals nominees of President Bush who had the supp0rt of home-state Democrati~ ·•. '· '.·· 
.· .Sehatdrn, including: Edith Brnwn G:leirierit~ C01i~uel() Call111uu~. AJlyson i;>uncan, :D~is . 
· · Shedd, ~eena Jti'ggi, Barrington Parker, Lavenski Smith; Ste.le Colloton; Michael 
.. Melloy, Carlos J3e;ii,, Richard Clifton; and.Jay Bybee. We are proud of th!: strong'sµppo~ 
; · ·.these court of appeals nominees received from the Democratic Senators in their ho.me. · 

states,:;' ··. ·< · :,· .,. ·:·:: Y ,:: '· < .... ,,.,,'.", ',' .·· "' '·: 

9». I detailed the excellen.t credentlalsand experjerices of Au.en Snyder and Elena, 
\ Kaga' ;,it your hearing: '\YhY !lo you think you sh.ould be confirm~'df11r a se11ton ... 

. . the D'.9. Cir.cuit when Mn Snyder arid Ms~ Kagan, abou'twhom no objections ofany ··.· 
; substance w~re ever raise<ll, were' rejected by thls Cofilin,ittee for that same. position?·.• 

·;. .· .. ' . '· ·: •' ., . . . ' .. ·. ', . 



.:. • • • • -.,,' • e :.·" • '. • ' • • • > ' '.> 

R~nse: I am not familiar with any.ongoing disputeofthl~ sort. 
,_. .;- ; '·, ' .... ', .· . , ";'.' '' 

ll; Historian Rkh~rdReeve~ said about Executiv~ Order13233 that, ~[w)ith a 
stroke ofthe pen on November i; P.resldentBush.stabbed history in the back and · . 
blocked America~s' rlght to know how Presidents (and Vice Presid~n.tsj have ma,d~ 
decisions," and. thattllle Order~endedmore.~an.30years ofbicreasing openness in··. 

, government," ).'.ou testified at your·he-ariil1fihaty6u believed the."initiai concern"'· 
by historians and af,cbivists about Executive0ider132Uwas "based OI! a .· ... . ... 
~isunderstanding:" You Jlndieatec:I there were meetingSlfith hisforlanstodiscnss '. 
and explain the Order and t.hat historians h~:ve foWid them useful. With which . 
historians have. yo_u mefand when did you meet.with them?. '' ' 

'• I'. '• • • '- ' 

Response: I do notl1ave a fullJist 'ofthefudiViduals who attended such mee#J]gs. . . 
Professor Martha KumaF orgllJrized th~ ~ups that attend¢d the m~gs'. They occurtecl 

· about every six months while I was in th\i Counsel's office. · · · ·· · 



... ··'1' 

• - ,• I ":' •< '., •,· ,•,' ,,:. '• ,• I ":'".: ; ,i', • i- ', ,. '• ·" 

.. 12 .. As you know, afte; Executive 0rder.i3233'~a~ prciiJinlgated, numbers of .. , 
\prominent historians and th¢ major ass0ciationS'!lfhist!lrians;'inCJuding the' ., . 
·.·.American Historical ~ssociatio11, and the Organ~tion of Am.erican Histotjalts, 

med suit in federal court challenging the v~lidityof th.e OFder •. Even after ihe .. ···• .... 
meeting or meetings you held with t~em,~.ey continued.With the lawsuit. Indeed, 

'cone.major plaintiff; the American. Political Science Associiition .• joiJied the suit after 
yc:rnr meetings began. Their critidsrn coiatiuued•as well; While' t,he historians ~ere, 
complimentary of your personal demeanor h~ the initial 1µeeti11li you bad with them,' 

· they continued to be seriously concerned; ,(?or ~:i:alrlple, ·Robert Spitzer, president . 
. · ()fthe Presidency Resea.rch Group, orthe American Politic111 Science Assocfation. ·, • 
"said, "Kavanaugh's.;promise .of·openness reminds.me that tlie promise i~ predicate,d 
, nofon law, liutmerely on good will ••• the situatiOn,co~tinuesJo be deeply .·•. ' · 

'troubling."_ The late Hugh Graham; a Reagan historian and professor e.m.eritus ~t · 
Vajiderbilt University,.c1escribed the' Executive Or!Ier as "a victory for secrecy in . 

, government" that is "so total,thatit would,ma.ke NiXon jealous in his grave'.~, Your 
. 'testimony about the histoirians' seemed caJCulated.'to brush off.this sort of ci;itlciSJU. . 
. 'A)"Do y!lii den~ that the Order continues to be unac~eptable to most ~ist~ri~ns?>B) •· 

, · How can you reconcile wha* you told ·us ~t· your hearing with· the very real' concems 
t~.~t ~meijca,'s hi~tori~u~;coutiou)~ t() h,~v~? · · '' ·' ·. · · · · · · · · 

.. 'Response: I know some hi~torian5 are not satisfied with the rules that apply to . . · .. · 
, }'residential records. • J: believe their c0ncern ~te~frolll the.Erei;identi.ai Records Act ~d 
'the Supr~ine Court decision aµthored by'J1,1sJiceBreµiian ip Nixon v. GSA. I know some 
Of theni have expressed l!,lldContinµe .to express concerns about the Order, but We 
resJ;ectfully believe that any ccmtinuing concerns irl fact ste!ll from the Act iise!f and. die .. 

. ·Supr,~e C9iu'. decision, notfroni ili,e Ord~. '· · · · · · ·· ·· 
,,,,_' 

· > h At your hearing, you testified thaHhe Bush '.Admi11fStration 's Execu.tive Qr.!) er 
" '13233 ("Bush 9~der"), whic~ Y()U au tho re~, was nothin'g more till an an order (bat · 

set forth "procedures" for complying with the Presidential ,Records Act (~PRA"). . .. 
In fact, accordi,Jig to many scholars; journalists; nlid others, the lBush Order goes far 
beyond mere '.'procedures" ,and in effect significantly impedes the release oL · 

... :. presidential records intended!. to be rele'a:Sed uudC'r the PRA and in effect eviscerates 
.· im,portant parts of the P~i inere35irtg governmen~ sicrecy;' Specifically ~ey ~e .. 
• couce,rued a,boutJhe "demonstra,ted, specific peed"liuiguage, even after ,thee*~ of, ' 
.the l2~year period, abo\it Sections. 3( a)i(d) of the Bush Ord~r wlni.ch effectively.· ·.··· · 

. pr.ovide both aformer presiileot,and.theinciinili'entptesldeut an unlu'nitedamount ·. 
o[Jimeto review records to deteruiine,whether:to object to their release fo the ' '· 
public, about Sec.tions 3(d) and 4 of the Bush ()rder, which require the iiicum!>ent 

' ·' president to "conc~r in" and support in.'coutt an assertion ~fpri)'ifoge by thef<!rm~r •' 
·. pre~ideut, regardless of ~1!ether it is legally valicl, 'unl¢s~ t,Jiere are compelling · · 
. cirtumstances, ab~ut Section 3(d)(2) of t~e Bush Order wliich empowers th¢ . 

:.' jncu.m!>ent pTesident ~o ordt;r the An~bMst t-0.'ajtb,hold acce.ss to the .former • 
·. Pr~sident's records ~u·grotinds of pti,¥Jlege even if.the former pr~identdhes,U:ot . ·. 
o~ject to their being m:rde public; and ~veil in the absence.of any claim thl!t llational 

;' ' .• . , ' ; .;, •' '_, '.I ·' ' ·. .,,_, ." ' : 

·,',: 

~'. . ,. ' 

'•' 
' 



-· ,, . .. : . . . . . ., ... , . . ·.~ , r(i .>;" _ •• ,., _. { , • ,, 

· security would be .affeeted !>Y publiNelease, about Secth># tg of th~Executiy~, 
... Order which permits a forqaetpresident (of.bis family) t<i'd~ipate.a. ·.. . . . , · .· 
· ·'«representative'' to l'l!Ss~rt ccin$titutionallyba$ed.ei:ecutive'priVileges hJ .. the event of 

": the former presicJe~t',.death oqlisability~ about S~on Wc;ftll~ Bush Order l'fhkh'. 
. " allows a flifJDer vice l>r~Adent t0 as~ert constit\ltionlllly .based piriVileges fo bar: . · 
· relea8e of recoms aft~r the end ofthe. l:Z..year ri\Strlction period appli~able to · . . .. 
·ieeords under the PRAo·and 81>,out SClction ~(iij ofth.e Jl;:Xeeuuve O~er sta~ that .. • 
the rcmner'I>~iiie . .-~'s ~n~~tionili .,r1~~"8 inCl~de,,~o~ ~-~1.Y (be·prlVil~ge,r~r: · ·. 
confidbntiaJ communicaticins l_Vith his advise~ that ha8 been recogjl~d-by tb~·: · ~:: '.. 
Supreme c~tlrt; bilf~o the stlite·s~r~~·:11rivllege, the ~ttoJ".liey,'...:CUCJ,tt prlvuege _an(j · 
: itttt?mey work·pJ-oduct iJi#negeS; and the deb'berative"1>,a:oe'ess'pr~leg~)!l .lllbt'.!;f ' 
".~these specific COliCe~!lt can you expJain. in 'detail tbe·basis for your claim that the ·. . 

... ·Order is pr0ceduralhi n;ltut~:!ind' is .~erely. c9inplybig with ~he_ PRA~ · .. ; , :. · 

' ,. :; ' : . Response: 'file·~ faithfuJIY impleiP~ts-,th~ ]>residential, RecordS Act. and ~renie. . " 
.:.. . · ,Court c~e law'.· It establishes proced~ to govern release ofrecords consistent Wit)i the· < 

S.tatilte and the ~upreme C!Yllrt.~enl 'The Order ~oeS 'rio! set fort,h ~~ ciic~ces . ' 
·under.which an·a&sertio~ 9fprivil.egeShould be.made.orwould l>e·sticcessful. The'·jsSu~ 
· 'identified ~·thls qu~tioli" are cith~r pfO!iedUral.6r sterii. fi;om the Act itSeff or court : .. i. " . 

deglsions on.executiv~.pnvllege;. · · · · · · · .i • · · .... 
:. r" ': · .,, .~ ::.:· ·;' ··~~ ·:\,:·,·'.,,', .-· .""" :·~-· -. •, : ~~ .... · .,""~. · ... '.. '.'~;~'.'·.·. ··''.,., ·i-'::·~· 
.14. '·At your lllearin~;.y~u also fe8tified ·~b;lt ther:,ewas 'il ,"nee«J" foi,: the Bus.b Ord¢t. · , *~ µ~~l>~~la l>i'OfflJ~ri;s" 'n'der)lae P:RA betiau~~ ~e ~~· ~.r th~ 12-Ye~r period,o( . · 

"''~pose for form.er Pres1il~lit ~eagao's r~coi;d~ _was'commg to~an: end, ~at l?o~ ~e , . 
· · · eurr.entpresident and ~e: iormer pre5i~eut coulcf itssert Pfuileie with ·r~P,eet t~ the} · 

• reeords un!ler Nixon.~. GSA; and ~a("(n)o cine re!llly ha~fa goOd id~b<iw.this wai' · 
going .to wprk," But. ihe Congres.s q>ecifici:tllY d,elegated to ttle Na.tionai J\fchives'aild ·: 

·Records Adminisi:J'adon ("the Archivut") the authority ti);i~111ipfregofati!ms;an~><- . · · 
' :!lf'ter notiee and.comment, t0 acJcipt·aJl 'rules liecessari to e;irlj .out the PRA·s· ;, .. · :, 

provisions, Wbicb·the.~ivist.didrA) ;J1t'JigbJofthe emtµlg ~laUoiis undeJ'.the 
. . P~, why did you a!ld'oftiers at the W,hite Hous~ ~~m it n~~aey to adopt~e .. · 

. '.- : .. Bush Order, wfµch Occ,!lfl'ed'.~thout any:'11pportu~itY for pu~Ue noti~a~d ·. ~. .'.c . 
. · comment? B). DutQig th~ period o( mo~ thaD. 6 mon~s wh~ll·the B-..~h Witt~; , ,, :·' 
. ;Qbusi:i l'f:u.no#fte(t !!bou* the Reapil records but ii~tore (ilti"B~sl;i Order;pJ~e ; « 

.· iles~be wlaaur ~Y ~q~1~~!~·0ctjal'red_."'.ith:t11~ Afcb'fyf$t ·~o•cefub:iJanf} \ .. -
~lleged ileed for a!fditicin.iai:regdlations;' . ~ .. · · :: :'' '«· ;'· · · , ' · · ··· 

·. · .. ~~~e: ·~ ~~u n~tt:d, ~~,··~-y~ ~c;n~~: ciiming t~ ~-en~ k:~~~t ~ i&ok 
· · -. Ci:Qice: TI.Us WlllJ the first ti.rite that the Act's' 12~yc:ar period had expiiild for ~tdS • . :" 

subjeet t0 the Act: 'The Ordflir i~f provide$ that-it was' jsS'Ueji to ~Jish procedures to 
, :,goven.revie\vofthe nicQ~: Weconsuliedofteti with theNati.oi:iaJAri:hiv~ and · ... 
· ·.Records AdmiiiiStrati?ii .(NARA) d~g .!he .~g prilc:Cssi arid Ai'Chivist, caiiin . : . · · · 

. testified to the Congres8.that N~ .had un~e4~ted &t;cess,and opportW.rlty to Share: 
thcir~~~eriem:esatjdvic;:\yS:~ · < ·· ·· · '·. · '· · /. • · · · '::/ ·'> 

.. ':, ... -. 

., ~ .. ' 
."·\. 



'.:. ~iise: fie wljlj ~uns"el in S~ta Fe :hidei>end~t S~hool Di~ct v. 000:~4 i·:!~ · · .. · 
·' il#PC1paied ma Ihoot CQ\µt Session wheii he.l'repiu:Cd for oralw~eriLi ais0 SµbtftjJt¢ . 
. . an ~cus brief on pehalf of my cliepts, Gongr~en Liu'gentand Watts. It is ver;y. "');;,'. .. , 

eomm9n for iav.iyeis who will be appearing. ~efo:re ·the Supren:ie·Coiirt to particip~te ~ ' . 
• ": ¢~ot coli.rt se5sions :prior 'to their ar~futs:. Oftell; atto!:'lleys·who h~ve ~hmi!ted':::i'' .. ·. . 

l\lllic;us briefs are. especially kn,\)wledgeaple ab.oufthe is8ues 'arid .will tller~fore pai;tfoiP,~te 
.. iii such moots~ wbili:. I hav~ p¢idpated%:doZe11S ,of mQot courts over iijariy ye"iirs, Ido 
'riot have·a list. . .< ·, : .. , · ' • · · ·· · · · · .:;~· • •· 

. \ '\. . t. ,· :.· 

J16, Jn your hearing.t~tin11iby ;on ~e .. tioned pro ~'~n~ work.you baJ ~Q~~ and~~-· . 
. th.at if proved you would'·uot be a jlartj~an or lcfeologicaljn~g·e. Pleas:C list all of.~e · 
:-pro bono legal work you· did whii~ ·yoii. were in .p'riv~te practice i!iid explilJ~ ho:i< " . . 
each proJec~ de~~us~~~es your:aliility t0.b~ fll!i')i) ~Iflitiga11ts.1; . · . . . ·-:.· . :,. ' · ·,; 

. . . . . . : . . . ' . :" .,.~ '-. . . . . . . 

,.·· 
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· · ·~· 21-.: ou.e or ~e .~omiuees re:vie~~d an~ sent t~ th'~ se~ate,diir;~g:yo_~;· t~1,1ure.1u the 
: • Wliite Houie·C~_uusel's Office .wa5 ~arie. Pi~eriDg. Pi\:kering has. called the 

• : , 'r,undafu~~I '-'on&-p~rson one.\'of.l~·P,rincl~le'.recoguked' by tile Supreme Court 

. ' 

" 

· · ·un.ile'r the. Fourteeiaih Aintndmtint· "obtril!itve:10_: Faif Iey v. ·Forrest county; 814 : .. · 
)"is~i>~;.132i;}J~~:ts.D. ~s;:l993)~ I~ <itci'ei'to,,~e~res~:~erious,i>roblems 6f · ~- · · , 
· disc'ciJ'1ina(ion ·~ga~st African American voters ·1n·so0:ie ~&$~ tJie courts (including . . 

··_ th'e:s11prei.ie ¢oiir(and theFtfth·.c(~wt)'liave c1ear1Y·reeo~kM.the.p111priety a"d: · 
· .JmJ,iort!lnce or crea'.tiug majority-bla~k distri~ts _as.a remedy under ,apprj)pri*: ; .· ..• ,. 
· · Cirtulnstantes. Judge Pickering, h,o:wever, h~ ~verely,crlticlzed this slgDifit<ant · 

ra.im ofdi~i:riiniiiation relief. ha one oplnio,n/he c,alled it "affll'n\a.tive segregailon." . 
. . _· Brvanfv; t.awrence County;.s1:4 F: Supp~')J4", 1.~51 (SJ>. l\fissJ i993)./~:)Were. 

. " ... - . ·, ... . . ., . ; I·'' .. 
-:y~u or !lnycn;.e else ha:volved ·in, bis seJecti.~it -~d:·n!l~a.tfoli awar,~pfthes~ 'Views· ,,, · 

• ~-before be''fas nominated? B) Were)·o'u ·couc~r1,1ed at 811 abc'!utlioj:nln~ti,.g som~Jie\ 
)\ ,;, m.th ;~ese,:Yi~~s,tc> tile Fiftia Circuit?~ ~iJl:sl>, .~i~·yo!I express ~o~e:coilcenas t9 .. .· •· ;· 
. ·your col•e!lgli.e,s:or tq your sui_>eriors? D) The peopl¢ who cieci4fi:4 to !io~n~te .J..-dge ·c: i· 
.. · Pickerlit"g,, ~,d.·I iiuiiµde you _in'that g)'.oup, ~~s(.>!1av~ cousldet~(l.>lt in' th~ pu~Hc ' :; · .. 

interest" to have someone with those views'.on the Firth C.frcuit, where he would"be iin . 
'a-strong' P.'osition:to affect the law on.ivotin~ rlgb~~ W11s th~t'your View? El Why ... ;.• . 

· w.ould you -ft:au~ to ·have soineoiui 'wit~ tb~se vie~s on the Firth ~1tc1;1,it?· "Fi Po. y,ou. . . 
. agree witli jjrdge Pickering'~ 'views: oii. vot,iiig iightS 'as expressed above? . · . . . 

. Il~ons~;·.IfwoUid,not b~ apptoptilltC ili thl~ ~ont~t for n;~ ~o:co~tiht':i>~'.tlie ~~id~ · .. 
of other 'nommees or onJniernal ExecutiV,e·Branch coininunic'ations: I believe that Jiidge, • ·' ·· 

. Piqkenng ad~secUheiie qµestioris:at ~s bearlng~~': I kri~,w. th~ J#dge fickerini t~ejv¢d .::- . 
· ,•a:wcJn;;quajifioo ratiilg !i"om the·Am~~ ·~Bi.".Assq~ilitiort itnd ls ~pp0rt¢·~-Y: ~~y: : _ ·.. · . 
,. pro~ment Africilt!"Ameripans Ji,nd :p~qQhi.tS iii MisSiii$iJlpi~' ·He, has th'~·s~ng:~P9rt:.'./ .. 
o~both h(lm~1state S_enatois,... .- .,:·:·:: ·· •i, . . · · . ·:{' ·/i::· {' ',. -.. " 

. 22. In two .cases.dlSmissing claims of ra,ce ,d1Scrimin11tion in e,nployment, Pickering · . 
. li~ecl ldenticaI IB!lguage striking~ sl_lillliir_.theme. -Hewto'~~in b~~ ~at ~tb}s cas( 

··. has. a))_ the,_ hallmarks of a case that is filed sl!rlply beca11~e an ,advers~· e,_inpfoyment 
-:decision was made in rega_rd to ~·prptecteii~nority" an'd·~at the co~r,ti'~are ~qt 

. . · .. super p~rsonnel managers cbargC!d mth ~eeonci_gaessip,g every~mplo~ent dci:isio~ 
- . , made_:regar,ding mloqrltie$;'.' See Seeley v. Cify of Hattlilsbnri,N0,2':·9~.y .. 327J>G: . 
\' '(S.IL.l\fiss:;Feb.17,1,?98) (slip. op; atl2); :joJinsoii'v.-.Soilth MiSsislilp'pi Hii°me .. _; :- .-.. 
: : }' :U,:ealth. No. 2:95!;W-367P(; (S.D. Mi~~·· s~pt:,~~'J~6). (sHP,oP,;';!lt l!J)<A> :W~re:yoii . 
·: · ,of_;tnyone elS~(invol~ed in bis selectioij' an~ 1,1omin11tio1(il'ffare of"t~-ese :Views befi)re , 

· hewas.nomiDated?,,B) Were you ~on~~me~,';l't.a,11:ii_tiout·no~~atJlig soiD,~one:wi.th,, , · 
· t~ese yjews t9, th~ -Fifth.Circuit? _ J.t: ~o, did ypu expressJb0se concerns ~-your· .' ·. · .. 
: c;oll~agues or 'to you_r ~UJ>eriilrs? 'C) The people who decided to nqliJiina!e ~udg¢.'" ·i . 

. . Picic,e~g, ~~d,_I_ilicfude you i~ tha~ g~ou~, must. h~ve.~n~ide~d ifl~,-~ll.''1~blic_ · .. ., . 
interest: to have someone with those views ·on the Fifth Circuit, where he would :be m-: ; · 

.. a,~trongposttion)o· affect ~e Iaw .. o~ employ~ent diicrimin~tio~: was that y~ur -;: . : · 
. ~- View?· :D) 'Why would Y!>U :Want t0 ·baV,e soine0ne,wltb ,those .views OD .the Ffftb' .. 
· •.. ', •' .:.:· ·· .... ···, 11:··· · .:r., ' .. !i'.~._,r:: ... i'z.··.:.:~··: .,.·,·,· ... r.1·.f·' '.~:::i<,·_ 
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'Circuit? E) Do you ~gre~:with Jiidge Pi~k~rlng's'•views oil employment 
discrimination cases·as ,expressed above? ' ,, . ' 

- Respon5e: See r<:SJ>~nse to questiort'i L . · ··· 

.. . 23. In a .1994 c3Se.ln his courtroom, U.S. v'. Swann, J~(fge Pick~ri:itg has adlmtted 
·. · that he engaged iii ey part~ COllllllunicatil!ll.~th theDepartlne~tof Justice, 

jncluding one high-ranking official who was. a personal friend> illl order to·reduce ;;<' 
the s~ntence of a convicted cross-burner. It iias been argued that Judge Pickering. · 
:Was just trying to address the disparate senttmc~ received by the)hree de.fend~nts . 

' in the Cale, and that he believed Mr. Swann, wlfo says[he) was' not the "dngJeader 
lilthe cross burni~g, was being ~nfairlypunished. In fact all threeof~e.,. . ... ·· 
defendants. were found guilty, and it was iw:nswann 's wood, gasoline, .true){ and • .. · 

'lighter thahvere. used to build, douse, transp~rt and Ignite the cross o~ the lawn. or, . 
. . an, interracial couple. M_r; Swann,the only competent a1hdt of the tf}o i>f . . , . 
perpetrators, wa~ also the only defenditntwho rejected t~.e plea offe~_ed by;the · ..• · .....•..•. 

' government; .He was conviCted by !l jury of his peers of all three counts- brought 11y' ' 
the Department of Justice, Including one that required a five-year mandatory , , 
lninimum sentence. This sentence was legislateiJ by Congress and the judge had lllO' 

·discretion to depart from it A) Wereyotlor any'o~e else involved in his selectjo_n, · 
• no~atioil 9,r hearing preparatio11 aware oUudgePickering'~ .conduct in this case 

·· ·before he was nominated? •B) If so; did yo~ still reelim1Dend his nominati(in? lhot; 
when did you beeome aware ofit, ;ind, once YC>U~be'came aware ofit did you . ' ,, l 

' recommend•that he withdra:w his nomiiiation? C)Di> you think it is in the public 
inter~t t9 have a judge.o!l the benc.h who'engage<I in what.several legal ~thics · 
expert$ have agreed was unethical be~avior? · · '' · · · · · 

, Re$ponie: .·Se~ response to qu~stion 2 L 

. 24. one or~11e nominees review,ed and sent to the senat~ durh;tg your tenure in ilie 
White Hotlse Counsel's office was Priscilla ()weh,. She was tile target ()f criidcism •· 

. from h'er conservative Republii:a~ colieaglies. In FM Properties v. City Of Austin; . 
the majority calls her, di~en~ "nothing; more tha•(~munmatoey .1r~etori~" In .. · • ' 
Montgomery Independent Schocimistrict v 1 DaviS, the majority (wh~~h included·,· .. 
your foryner boss, then;.Justice ~bei:to Gonzales and tWo·other Bush ilpp_()intees) Is 
quite explicit about its view that 9wen's position ~regards the Jaw, saying tbt.: 

· "nothi!lg in the statute requir'5~'what she says it does, and that; "the dissent!Dg · 
opinion's misconception ~ .•• stems. frJin its disregard of the procedural elements the. 
Legislature established," ~!ld that tlie "dlssenting()pinion not ()n~y dis~egards the , 

. ~rocedural limitations in tile stattl~e but takes a ~osition eve!l_,more extreme tha~ ' 
· that argued !Or by the bol!;~; •. " In In re Jane Doe, tlJe maji)rlty inclull.es 1tn. · 

extremely un~sualse.ction e:r;plalning its View C/f th~ proper role of judges{ · 
ad~onls,hiilg the diss,mt jofue(I by Justice Owen .for going beyoml its duty to 
intetpret the l11w in, an attem~t to fashion policy, anti iia a separ~te conc1frrence, 
Justice Gonzales says that to the. construe law as the dissent did "would bu~ 

,· . u.oc9ns~on2b~e act of judicial aCtiVism'" .A) Were you or anyone else invrilve'd in: 
.her selecti9n a!ld nommatjoil aware of these Views be(ore she was D(IDuD*d'!. B) 
W~reyou concern~ ~tall ab(lut nominating some0n,e who had been critkized by , 
her o:ivn_ colleaguesfi:lr lniscolistrumg.thelaw ~nd¢n~a~ing 1n,j11~icialacti\'ism t~ ·· 

Jt 



th~· Fifth Cir~uit.? . If srl, did y~~ eip;~s thos~' coU:c~'riis to yollh:!>l1eagues tit ~ij your 
superiors?' C) The people who decideiHo nominate Justice Qwen, andl include you 
in that group;. muS,t h~"e co!lsidered,it in the public i11terestto have someone lt'itb , 

: '.those views on the }<ilfth Cfrcuit. Was that' your view? . D) Why :would you want fo 
, have such im activist judge on the Fifth Circuit? .· · · . ·. 

Re5ponse: It would not be appropriate in this context for me to ccirrun~ent on the r<icords 
· ... · · of other nomjnees orc)ri inte.nial ExecutM: J3ranch comm~i<iations. 'I believe that •. 

Justic;e Owen addressed these questions at her hearing~ I know thatJuStice Owen· 
rec~ived a unanimous well-qualified rating from the :Ammcan Bar Assoclatioh and is' 

. supported by'.thiee former Dem0crat JUstices 0n the ~ex~ Si:ipre~e Court, as y;ell 38, · , . 
more than a dqzen past Presidents of the, Tex~· State Bar. S)'ui' has the strong support of, 
both hon;iecstate Senators. · · ' · · · · ,, 

25. 01.C ()rt.he nominees reviewed and seiln() th¢;senate during your tenure in the .. 
.. :white House Coun~el;~ office was Janke Rogers 1Brown. Acc~l'.'iling to her •. /'.··" 
que~tionnaire, her contact with the office began in the spring of :20!)~; Among the. , 
views.that have, made her nomination co11troversial was her statement that the . 
Supreriie C~urt's decisi.ons 65 years ,ago to ¥phold lmmanUarian N,ew D~alre~orms , . 
-' what she calls the "Revolution of 1937"..:. constituted a "disaster of epic · . , · 
prop~rtions." . Those 193'7 c:Jecision~ included rulings that upheld minimum wage . 

. , laws;iliaemployinent,col.Dpensation.laws;Jederatgu~ra~tee~ f!fr coll~ctive · · • : ,· 

.. bargaining, and the federal.social security program. [Minimum wage laws - West 
Coast Hotel v. Parrlsh>,390 U.s; 379 (1937); Mleral,unemployment compensation .. 
laws-; Steward Machine Company v~:Davis, 30l U;S. 548 (1937); coUective • .. 
bargaining 'guarantees,.-;- Jones and LauglilinSteel v.·NLRB, 301u:s.'1 (1937}; , 

• fed(li'al sociiil security system..- Helveriug v. Davis/301.lM •. 619. (1937)) A) Were · . · .. · 
· you or anyone else fovolv~ in her.selection an!f .noffiination awiire of these Views , 
· bcf<1re she was.1;101nin.ated? ~)Were you}:oncerned at all ab.out nomjnjlting . . . 
soipeone with these views.to the.D:c. Circuit? If so, did you expi.-e8(ihose:concerns 
to yoµr cillleagues or tO your superiors? •. C). The people who. decided to nomiiaate 

. Justice.Br.own, and I inciude yo11 iwthat. group, must have consider~ci it.in the .: . 
.. public interest Jo have someon~ :With .those views on the l>~C .. Circui~ .where she . 

, . would be in a strong position to affect all of th6se programs, Was that your view? 
D) Why would you wantJo.have someone with those views 011 the i>.C •. Circuit?. E) 
po )'.OU view the Supreme ~ourt' decisfons. she'discilsscd as.'''disasteJ'.S?" • • ·; · •: .· · .. · · 



,speech tir Justice IJrown; it ~~s ~dissenting ~p1~fo~ and :. purported inte.;retatfon .· 
. of the''iaw; A) Were ,you or anyone el.se iDvoh:~d in her selection and nomination ... 
. aware ofJhese views before she was nominated?. B) Were you concerned at all. 
about' nominating someone with these views to th.e D.C. Cii'cuit? If so, di(! yoU, . 

. express .those concerns. to your colleagues or to your superiors? C) pid you think it, . 
. . •was in the pubH.c iilterestto put some~ne·~ith such Views. on., the DC Circuit? D) 
· Why would you want to have someone with thcise;vieWs on the D~G; Circuit? E) · ·· 

: Wha~ is your own 'ijew of theissue? · · · · · 

R~sponse: See response to question 25: . 

27; Jfi~tice BroW» has made slime''ve..Y radlcal stitteiiients iri h~r opinions; dissents 
and speeches .. For each .of the statements belo)V, please answ~r thefollowing . . ··. 
questions: A) Were you Olr anyone else involved in h~rselection.and nomination .. . 

. aware of these views before she was nomlnat~? · B) Were you concerned· at all .. . 
. about nominating someone.wit,h these vie,ws.to the D.C; Circuit? ·uso, ~id you 

. exi)ress those concerns to your colleaglles or to your superiors? C) Did you think it.· 
. was In tl!e publidnterest to put someo,ne with such vi~ws OD the D.c. Circidt? D) . 

. WJ!y would you .want to, have someoiJewitb.·those )iews on the D.C. Cfrcuit? · E). · 
.. Wbat is your own':view of the iSs.ne? . 

· ~'Today's senior citizens blithely cannibalize their grandchildren be~ause · 
they have a right to, get aS much 'free~. stuff lisJhe political system perml~ 

.. , •them to extr~ct..,Blg govert1~ent is ... [t]hll drug of choice for n11il~inatfoli1ll . 
. corporations and single ni~ms; for regulated industries and rugge\I . ' , ... 
Midw~ste'rn farmers, and uillitan.t senior citlZens.'; / · ~ ' . · .. 

· "Some things are apparent. '\Vhere government iiioves in, clim~unity • • .·.· · . ·· 
·. retreats, civil society disintegrates, and <1ht llbllity to c6ntirol our ow:n .destiny 
. atrophies; . The result .Is: fainpies under' siege;. :war In the streets; · ·· 

. unapologetic expropriation of property; the preCipit()ilS declbie of the rule, of< 
· lavv; the rapid iise of corruption; the loss of:civility and tine tJ:iumph of' · 
deceit. The result is a debased; debauched eulfure which finlls motal . . · . 
depravity entertainmg and virtue con~mptible;" , "A.Whiter Shade ofP~J~"· 
Speech to FederaliSt Society (April 20. 20oo} ~Federalist speech"). · · · 

. '· . ... ; .. '. . . ' ' ' . 

·,. "cWJe no. l~nger fmd Slllve.;r abhorrent. We embrace it We de~aDdJpote, 
Big govenun~liUs 'not justtbe opiate o{tbe masses. It ls the opiate. .'flie ' .. 
drug of choice for ~ultinational corporati!)ns ;ind, single moms; for regulated 
industries and rugged Midw:~tem fahners and militant senior citlZens;" 
"Fifty Ways t() Lose Y9ur Freedom," Speei:!J tolnstifute of Justice (Aug. 12, 
lOOO)("IFJ speech/.. · · · · ' · · · 



',,'.'r 

2s. one ~rthe nonlinees submitted during;your tenure,_ r~cell~1y given a recess ·. 
appoh1tment :ifteF bis non:Unatioo failed on·tb.e Senate ;Joor,:is William ~ryor •... 

· ·Among many .other remarkable stat!!~ents, Mr. Pryor praised as "sublime" and~ 
"brilliant".a-2001 Fe!leral DistrktCourt decisioµ, West.SideMothers v.Havemann, ·. 
later rever~ed. OD appeal, that•would. deny patients a day iii C()Ul'.t to enforc~ their 
right to,treatnieot in accord with Federal Medicaid standards~ a right that has 

·clearly existed· dating back to the earliest days.of the Meilieaid ·program. Tllat: · · 
would include;• for example, afarge proportion .of all Americans who niust µow 

. reside in ~u-rsing homes .. A) :Were you or anyo:ii~ else involved illl bis ~election.' and 
n'ominatlou aware of these views before h.e was•noniinated? B) Were you concerned 
at all ab'out nominating someone with these views to tile Eleventh• Circuit~ ,Ifs(), did·· 

' you ,express those COUCeJ:'DS to yoilr co)leagues or to yoiir superiors? C) ,Tlle people ·' 
. who deci~ed tp nofilinate Mr. Pryor; and Unclude you iu tliat. group, mustJ1ave .. ·. · .· 
. con~idered. it in ib.e public interest to have someone with those 'views OD tile' Elhenth. 
Circui~ ~here h!! wouid be.bn II strong positiOI! to affect thiilaw on ·this program;. ·. ·. 
Was that yqur view? D) Why would you wan~ to have. someime with those views on 

.. the Eleventh Circuit? E) Do you ·view the djstrk(c~'urt decision ii:J West Side .·· · .·· 
Mothers to be "subliine" or "brilliant?." • · · · · · · 0 

· · • -.---<:' . t • . •. , 

Response: It would riot be appropriate ht this cont~xt for me to comment on'thefec~r(ls 
· of otber'!1omiriees and on internal Executive Bflll1ch conitfiuitlcations. I believe thai . , 

... Judge, Pryor addressed these questions at his hbaring:. I know that Judg~ Pryor received a.' · 
. qualified rating from.~eAmericanBatAssociation, has been elected and respected as , . 

.. Attoi:ney Geri era! ill Alabama; aµd is strongly supported by manypemocf!lts i1,V .. !abaµia: . 
He also has .the stJ,-ong support ofboth hoine-state Senators,: · · , .. · ' . 

2}x. in ·a J~1y;2000 sp~ech Pryor ~!il'ted: "hvi11Jn!!wit1i my prayer.f or-tiie-neiL~. . . 
· ·. aditilniStratiiiii"iPleiise-Goll~ iio' mo~Jl.outers.'' - BUfJ:iryor;":rhe-supremeTouft a~ 

Gu'irillaJ,i Qf Fede'rallsm;"l>eforetb,e F'ederalis(So~iety and Heritage Foundatfoli 
'. (July 11, 2000). A) Were you or anyp~edse involved in his selection and .. , . . .. ·. 
''noriiinatio~ aware of these views before he was nf:!Jnblated? B) Were you concer~~d 

at. all ~bout nominating so1Ue9ne With tlie5e views tO tile Eleven till, Circuit? If s'o, did 
'you e~press those concerns to your co)Jeagu~ or to'your sup:erlors? q TJ!e peop.le · 

.··who .decided .t!i nondn_ate Mr; Pryor, .and lincl\Jde. you in that group, ,must hav~ ... : 
. . ci>n~idered .it in. the public interest to have someone,with thpse vJi~ws ,on the .Elevenih 
. 'Circuit. :Was, that your view?.· D) Why wouid you want to have S01Deone with those 

"'Views on t~e EleventliC!fcuit? E) Do you ;agree witb Mr. )>cyor that no 'm4re ' 
Supreipe Court Justices lik,e David. Souter should be a)>pohltedZ ·If not,. whf npt? 

• .- ' • - • ' • < •• , .'I .'.. - ·,· ,- ,,·.,, 



·JO; Mi. J>ryor ~as c~ticiZe.d .the Supr~)l.e C~~rt's 7-t 'ni11ng thit ~e derilJ!l of 
. . · admission fo wome)l by-,the Virginia M.illtitry l!Istitute; a state.supported public · . 
.. ' uliiversity, viofa.ted fh,e Equal~otection aause. He sald."(t}he Court ruled that.the. 

people ofVirgiuia were somehow prohibited by the (ourteenth amendmentfrom 
.. ··.. . maintaining an all ~ale. mllitllJt aca4emy •. Even the,(]hiefJustice concurred. 

· ..•... Never ,mind that for inore than a century art1fr the fourteenth. amendmen.t was . ·. 
enacted both the federal govemme~t and maiiy state govemnfonts maintained all ' " 

..• male ~~ry academie5,;.Never mind thatthepeople.oftlie United States did not· 
.. •ratify the Equal Rights Amendment. We now have new rules of political correctness 
. for decisionmaking in the Cqual protection area,~ .. Alab11maAttorney GeneralBill · ·<,. 

Pryor, "FedeJ"lllism and the Court: Do Not. Uneork the Cliampagmi Yet," Remark$ 
Before the National FederaliSt SOciety (Oct. 16; 1997). A) Wefe you or anyone else : 

... iDvolved in bis selectfon and nomination aware or these .views befQre be was . . . 
•nominated? B)'Were you concerned .at all about nominating someone Witli these · 

· ·· views to the Eleyenth Circuit? If so; !Jid y6u express those concerns t.o your "< . · .. 
colleagues or to your superiors? cj The people who decided !o nominate Mr. Pryor, 
andl include you mthat group; musthave considered it in the public interest to. ' · · 
have someone ~th those vie'IVs on the Eleventh' Circuit, where he would be In a . · .... 

· sirongpositfonto affect the law on equal p~otection~ was· qiilt y:our view?· D) Why 
·• . would)ini ~ant to have someone with thos~ views tin equal protection and equal 
. treatin~nt of women OD the Eleve11th Oircul~t .Ef) Do you agree with Mr •. Pp'or that 
· the Supreme Court's decision I~ tile VMl case represented the trill, mph or politi~ 
correction over Constitutional principles?, . . . . . 

Respo~e: See response to quiiStion 28 . .. - . - •' ." . ,' . '., . ' ., . 



' Respo~e: Itwould not be approprl~te ~ thiii i:onteitforiii.e ti> comment on fue r~ords 
. of other rio~C<es arid on internal Executive. J3ranch:~o~IJllications. q~elieve .that .. . 
·Judge KUhl addiessed these que8tioris 'at her hearing. lk:Jlow thatJudge Kuhl received a · 

· wel!-qu"alifiedrating from .the Arilerlcan Bar A~si>Ciatlori and is Supported by many . 
· 'prominenU)eihocrats in California, such ai:Vilrna Milrtin~. She also ha8 the strQrig 
~upport of a very large number of prominent women judges artg women ll).wyers in 
California, many of whom are Democrats. . . . 

·Ji Mr. Kavanaugh, bi your'work onJq~icial noimna~inis ~ theWhite House·. 
Counsel's Ofiice, I am sure you recall the February 2003 letter fn:om the Wh.ite , 
H!)USe asserting' thatthere was no "persuasive supportfathe biStory and piecedeiit) .. 
1>fju<liciaJ appoiutme11ts~'for' ourt~quest for· memos. written by Mr •. )!;strada lit the, .. 
Justice Depanrnent. lfou.nd thatletter to be completely illco11sistent w.ith the leyel 

· i>f ~ooperatfon shown by other administrations toward such requests of Mem0ers of 
this co-equal branch. Ial~o put into the~o11gr~sslon~l R~ord excerpts'of· .· ... · .. ·· 

·. corresp9iidence between President Reagan's Justice Department and the Senate .. 
· Judiciary Committee de~onstrafuig that the fldlJiinist~ation agreed to shai:e legal · ·.• · 

.·. memos written by and to Robert Bork and Willi~lll Rehnquist du~g.tlleir ju(Jicial · · · 
. no1llillatfon~yen th~ugh they had served for year~ asjudgesi-and 1 also noted. ' ' 

other_examples in whicla.legal II!~mos were shared during no~iuations Jol-Ufetimti .: · 
· or short-term posts, such ~ Rt.ad Reynolds's no~atiqn, A) Did yo11 everh1ok at: -

the correspondence between the Department of Justice and the, Senate. bi;the. Bork,:' 
· Relmquist, Reruolds or other nominations? B). If you' did ex~mine th~t · '.· · · 
. correspondence, then you niust be aware th.atpast adininistratfons provided the . 

Senate' with numerous legal menios of l!Oinin~.es while your'a!fmiiliStration provided . 
.. • not a single one bf Mr. Estrada. Even your adnilniStratio.n pro_vided tlie Senate '· 
· EPW Com~ttee with Jegalmelnoranda ofJefftey Olmstead in co.n.nection with his 
';short-t~rm appointJiJtint. 'Please explain why the legal µtenios of.an attorney in the . 
White House Counsel's. Office. could be shhr~'wlth the Senate but your , • . ' 

. aclmi.nistration refusedto provide any legal ~emos by Mr; J;!:strada. CyW~ki'J:iiw · .. 
that legal memos written by Carolyn Kuhl, :when she was 'a legal' advisor t9 the · 

;AttQrney General and recommended that.Bob Jones Uniyersity be given tax exempt · 
- stahls despite Its express policy of racial, discriiniliation, Were proyi~ed to Congress 
, in the after,math of that fail~d initiative.. Please explain .wily her legal memos and ;; 

',• those of her.C()lie11glies at the Justice Department could be shared mth C().ngress but 
not anY. of the memos of Mr. Estrada.D) lam sure you will cite the letter Jroni . · 
forD}:Cr Solicitors Generall. As you know,:their policy pteference fo provide absolute 

·· :protection to deJiberatlons in their f o.rmer office 'is'not .embodied in. any st;ttiite .cir fu · 
the Constifutlon and, in fact, theldisi:losure to the Senate ofoiunerous'memos ·· .. · ' . '. '• . .· . ; . . . . - . . . . ' . !: ' '""\ '. ·' ' . . . . . 



1,,. ., ' ·. - .' . ·, . ' ' ' 

.. '. .: - .·' ' . . .' ··:.:'. '·: . \:\ .·.\.:':: --.·.> - ';::' · ... - \ . ··. :: .. 
. written to R!'bert Bork aud by bim'iu the Solicitor Geueriil's Office (as well as ~ther 

•·.. .. pllst disclosures)diduqt chill delibiratfons~ .AS the Supreme Cou,rt uoteil ili'the, 
· · · Nixon t~pes case,JHs quite unlikely "that ildVisors will be moved to temperJhe 

cal!dor of their temarks by the iufrequeut occasions ·or disclosur~" U.S. v'. Nixon; 
418 U.S. 683 at7l2 (i974); see aiso Clark v. United States. 289 U$. 1, 16 (1933);: · 
McGraln v. Dau~be$. 273 U.S. 13·5 (1927). The inter~t Ip can.did delibera.tion 
does uot create .an absolute privilege agaiust disclosure iu re5ponse to. a iequeSi of, . 
Members or a co-equal branch' .What can you say. to assn re the Seriate th~t YO,u •'. 

··would give due respect to the prerogatives oHbe Senate and'uot justcontinl:ie )o 
favor maximizing tbisAd!riinlstrafiou's peucbaut for seerecy lfyou were . .· 

\confirmed? ·. ' · · · · · · · 
. .'_','. 

.. ~~ollSe:. l believe thiit the !i.dlbii:risttaticin h;lS addr~ed thi,sissue in IIi,anYletterS to tlie . 
Committee. Beyond that, it would not be appropriate in tbiScontext for.me to conn:µent 
on the. records ofother nominees or on internal Executive Brlliich conimimications. J . 

, kn~W that Miguel Estr;uia received a tfuammOWl well~uaJiffodr.iting from th~ Atilencan 
. Bar Association and was su,pported bymany j>~opiineni Democrats and Hisp3nic · > · · 
orgallizations. Iwould faithfully follow the reiev~t Supreme Coµrt precedeIJ,t on the 

' separation of p9wers arid the prei:ogativ~ pf t!i¢·Executi:Ve Briuic~ ~d the Sfui~e. ':) , · ··. · 
,.· .. ·,,,,!~~-··' ,.,:-. ' ·<, _ ...... ,'·, ,. .· ····:::-~,~:: ..... '·:~ .. :' •':!' ... ,'·/.;'~·.·":·.'.- .' ;-'.,·, . ._.~,,.,·;··.-.~·, /,>._:·:.>·· .. ,-.• 

. 33. Mr. Kavana11gh, you had. ~ign~cant n;sp~usibQities (ID .judicial nomination$ in 
the White House Counsel's Qffice,durlng much of the siulle period ~at.Manuel . · 

... Miranda worked for Senate Majotjty'Leader Bill Frist's lead attorney on ' 

. '· nominations and· wbeu Mr. Mil'.llllda worked as counselto Senator Hateh on the . · 
.. Senate JudiciaryConrinftte~ .You testified thaf.~urlng·the years you worked on ; . 
. judicial nomiuatfonsyou metwitb,~r.1\-Uranda 1m1J others on the R~publican tea~.:,·.· 
."t\I discuss lllpco~iug bearings or ~pcoming ¥otes, issues rela~ed to press iut~,rest pi,,. ·, 

· ·. nomluationsor p'1blic liaison' activjties that. outside gro11ps,wereiriterested,iu."· Mr;• 
Mb'ail<!a bas ass.erieil publiciy, that be took Democratic 'memos lu •part to fDtd.. .. . 
"lufot:mation .about wheu conµnilati11u bellriugs would be held." A) From .· . 
December 2001 through Decelnber 2002; did 1'fr• Mlran\la ever tell you when Jie . 
tboQght Democtats. \Yould schedule he:tringi on ~e President's judicial'uouµDees in 

· · advance oftbe public notice of hearings? B) Did be, ever .tell members of the White . 
. . Hous.e team when' ~e thought bearlllgswould be s~beduled or the likelf timing :of 
. •. he~rings tbrough?utthe year? , C)Did other Republican ~Date staffers proVide you.· 
. or your colleagues with such lliformation or'speculationf. D) Did you ever inquire ••. 
abqutthe ~ource of such speculation? How accurate was th¢ speculati!iu? . . . . . 
'. , f • ' •• ' ' • l ',. • . : • . ,· • .~.. . ' ' • •· 

Respon~: See the resPonse'to qu~ons33-58 after question SB b~low. 



. ~s. You testifiecUhat Mr. Mlrand~ did not ev~r ~hare, 'rere~uc~ or provide yoli 
with any documents that appea)'ed to you' to,bave been drafted or p~epared by : 

· I)elilocratic ~taff rmimb~rs or the Senate Judiciary:Cominittee or. any Information . 
.. , that you believed or were led to beiiev,e was obtain~ pr deriyed from Democrati~ 

. files: A) Did Mt~ Mir;tnda tivetdiscuss with you what the Democratic sti:;itegy on 
nominations was during tlhe spring of20!>3?. B) Did he sugg~t to you.or to others 0n 
•yo~r team that Democrats ~ould filibu~ter any of the Preside1Ws Judicial nominees? 

.• .. q Did you ·or your team baVe i:onfid~ilce that his speculations were accurate? D) . · 
' Did you fin~, perhaps even 'in refrcospect, that his in,elligence was untoward or ' 

duhfous? :· · · 

' 36;',0ne~fMr,; Mir~nda's resp(lnslbilities during the period·wh~n your 
responsil>ilitiesover}apped was.managing. the Republlcan·strategy· during .the 00or 
fight on the nomin~tion oC Miguel Estrada to the court to which you are now .. ' . · 

· no111inated. A) Were you in daily,):;cmtact witll .Mt. Miranda duringJhis period? B) 
Ifyou were not;'wh,ich members of your tea111 were responsible for or assisted with ' . 
communications with him abiiut the'strategy for winning the.confirmation of Mr; · 
Estrada?. ' · · . · . ' ' · • ;. · · · · 

37,: A; Did Mr; Miranda ever convey .to.y~tl or ~nY·roe~ber 9f tlbe ~hit~ Rous~ • 
staff.the allegation that Mr. Est]"ada was being opposed bei;lluse he was Lati110; O!' ' .• 

,' similar.lfordS?. B)Dld you ever dis.cuss this.,issue orall~?tlon.with Mr.M;lranda or 
. any other Senate staffer; incb1ding Senator McConneWs'.aide.John Abegg, wii~ was.· . 
. ·.·mentioned in the SAA report ~s providing at feast ~ne .of the stonen comp~ter.files to 

Senator Hatch~s cbiefn9mina:tions coup'sel, Rena Comlsac, according Jo her•.·. 
staten,ient? C) Did you ever discu~ this issue or ~Uegam:m with a~y Repu~lican 
senate staffer or Senator? · · · · · · 

·. 38. 'j\),~rfor to tile Bob ~~r~~ coIUD11t publish~d on Febn.ia..Y 9, 20oj, mij you bear. · 
that Democratic Senators liad met ill ,Ja!Juliry regardi,ng the decision to' fihbuster .. 

·•·· .the Domination ofMiguelEstrada? Mr; Novak has admitted writing a colUhm .··· .. · .·· 
· •· published, that (lay based on computer files that were stole!l by.others. B)Did you' 

ev~r' discuss th~ bsue of Mr • .Estrad~.'s nomination or the filibu,sttlr with M:r'. Noyiik? 
<::)Did.he ever indicatetoyo.u that he bad.a source or bads~n a purported' · .• ··. • •· · 

.. Democratic strategy memo Oil :tJie Estrada fihl>iister? D) Did MriNovakerer speak ... 
·. with you or any of your colleagues in. advance ofihe date that col~mn wa{publishe!l ··· 
'about the .. deCision to fihbuster the Estrada nomination? . ' ' " ' .·,· · . '· " 

,. , . .,;;- ''· , . .\.' . ,. ' , ·', .I', 

39; • A) At any time from January JOth undl'November 14, 2oo3, did you ever 'liear · · 
that such a, meeting occurred?'· B)Prior to N,ovember 14, 2003, did youJ1~ar thaf •' 
there was. a. computer file a.bo.ui any such meeting?~ According to reportS,.Senator 

· KyPs .counse.1.Joe Matal rei:eived<copies of some of,th~ Democratic computer files ..•... 
·. rr:~m· the Wall Street Journ.al on Novtimber.14, 20()3. C) "f ere yo~ ~r anyon~,:it· the · 

.. , . ', ,. ' . · ... '. . ' . ' . ' - . ' . . ·.•·,, 



. . ·:. ·,.,_ . . 

White H~use given copies ~f th:e p~rp~~edDemocrati~ ~omputer files on Novembe~ 
14 or ~oyef!lb,er 13 by s~rr of the .Wall Street Jounia(or any other person? 
- . .. . . .;.· . .. , ' 

4o. A) Did you on•nyone at the white Hou~~ reeeiVe copi~s of l!DY purported ·· 
.. .Democratic computer file, elec~onica'1y or in hard copy; prior to November 14; 

,· 2Q03 or at any tlme since then?. B)Iryour ansWefi~ "no," h~wdoy11u know that no 
one on the White }louse staff saw such a: memo? 'Mr.Gonzales wrote a letter in 
response to a ietter, of inquiry fro~ Senator, Leahy stating that the White House 
would not conduct an internal investigation to deter1nine,whethel!' ny of the stolen 

.. computer files were given fo White House aid~. c:) Did youpersonally'coilduct any. 
, , inquiry into whether any attorney 0r stafl' member of the White House received allly 

<if the stolen memo~? ; . 

4i. A) Piease provide a.Ust of the naf!les of every staff m~mb,er ,who worked on . . 
judicial nominations at the White J111use from Decemb,er 2001. through December ••·· · 
2003; during the period thatMr. Miranda worked at the Senate :ind WaS stealing 
and reading DeDiocratjc computer rues·: Also;pleaseindicate who from th~ J,ustice• 

.·Department :w.orked with you oJi nominations during this·period.· · · · · ,. 

42. ~ctor~ing t~ the S~ ~p9rt, Mr.Mfran~a·direct~~ ~hat J~~~ LundeUp~ovi~e 
computer files to the Execu~ive Director of the Committee for Justice, Sean . . .•. 

. R11s~!oil. You testified that you thought you "met hi~ 'rhere the people fro1n ihe 
adminis~ra~on andfrom th.eSenate .would speak to outside groups who lV~re :. . . 
supporting the Presid.ent's nominees; and ,he is a member of a group that suppoJ:ts · .. 
the President's U(lmint::es." A) Please, desc;!1be howy11u first met Mr. ~ushto~, h11l'V 

· often you have met with him .or spoken Wit)J him<abo'\lt nonlfuations; and bow often, . 
YO'\! have received .~mail communications Cff)m hiiµ about J11dicial nolninatioils •.••.. 

43. A> How ~often did y~u ~peak or.' meet with, or receiVe &-mail ~o~unicatioris · 
from; the leader of Commnttee i'odustice, ~· Boyden Gray, 1tbotit judicial ' . . 
n11minations issues? B) Bow ofteJJ ;did yo!l.or melJlbe~ of the' White House· 
nomiD,ations team.meet with or speak with either Mr. Rushton. or Mr. Graydurbng 

. · 21)031 . The Committee for.Justice has been a strong defender of Mr. l\firanda's rolf .. 
in taking Democratic computer files, wbieh l,s understandable I suppo$esfoce they· .. 
teceived computer JUes at Mr. Mirandais direction acC(oi'ding tQ .Mr. Lundell. C) . 
Piea~~ d~cribe for the Comllljitee any co, tacts r()u,had ,with Mr. Gray;Mr ... ' 
Rushton, or Mr'. Lundell by·phone, by &-mail, or in person d11ring y11ur work on ' 
'judicial nominations. ' ... ' . . . ' ' '/ . ' 

. '44. A)Did you keep a.telephone log, ;.ppointnlelit book or ;.,y ~thea:documenHhat 
... makes any reference ti> Ml!'. Miranda, Mr. L11Ddell; Ml'• Abegg, Mr: D~hl; Ms •.. ··. ·. 
· · · Ciimisac; Mr. L11ndell, Mr. RushtoJI, Mr; Gray, J\lr. Novak, or Ms. Kay Daly : · 
(wbos~ orgalJization publish,e,d s11me «if the puwortecI ,tolen c~mputerfd~)? 

., .. '·. ,' -. ·, . ': . ,.;_.- . ... - ."'. \ 

. 45.'Mr. GrayalJd Mr, Rushton's group,.Committeefor:.iustlce,' hasKeld '< ·.· 
,f11ndraisers with White House insiders like .Karl RoYC as well as members .of the 





,i·' 

';,: 

')_,.. ···;1.14. 

wb~ther you thought he would do a g()od job by anrone OIJ)d~ staff? C) Did you 
recomme~d;him? D). Did.Mr •. Gray, Ms~ Daly or 11nyother leader .of conservative 
groups commend Mr· Miranda's work on judicial nominations to you? 

51.. ~)fii ibe,year 2002, when Mr. Mira~da wo~ked on the Judiciary Comnlitt~e, 
~id you ha~e llllY commundcatfo11 \Vith Mr, l\:firanda in. 2002 about the nominatfon ·.·· . 

. of Judge Dennis Shedd to the Fourth Circuit?. B) Who on the White House. staff was· , 
fovolveiHn the Shedd nomination, during the Comlllittee consideration and the . . · 
Door con.sideration? C) Which Senate staffers did )'OU or· White Honse staff work. 
with on this ~omination? D) Who worked on this nouiination at the J11stlce. : . · · 

.··Department? E) Did.l\1r. Miranda ever inel1tiol1 to you bis views on the pace of .. ·._._ . · 
consideration of the Shed<!- nomination? F) .Did you.ever have any communication;. 
orally ()rin writing; about this matter with Mr." Miranda, ~ •.. Lundell; Mr; Abegg,. ;· · 

· Mr. Dahl, Ms. ConilsaC, Mr. Lundell, Mr. Rushton; Mr. Gray~ Mr. Novak, or Ms •. ·· . 
· · Daly? G) Did you get any informatjon about w.hen that bearing might be. scheduled . 

in advance ofthe official notice of thilt beaJ'.ing?' H) ))id ypu e\rer see a'l1y proposed··. 
questions for Ju,Clge Shedd, that migbtbe asked by Senate Delllocrats i1J lldvanc~ of 
that_ hearing? I) W,ere.you aware prior to Judge .Sbedd's hearing that there were;,; 
c~nce.ms about Judge Shedd's civil rights re~rc,I? Ho~ so? · · 

·> ' . ' '' - . " -'.: . . . . l . : • • .~ • ' '. ' 

52; A) From D~ember 200ltliro11gh Novembe~·14, 2003; did you everhear or:;· • . , . 
Jeain that llllly Republican staff~r cfaimectJo have a Democratic mol.e or source oi- ~ 
"conscience stricken" Democrat:who was providing Mr. Miranda or any o(ber. , 
staffer with information about the hearing schedule or Democratic stl'ategy? B) · .· 
puring this. period .did you ever' hear'a .Claim: that there wa8 a suppo~ed computer'· 
glitch~OI' security weakUes~ .that allowed Democratic computer mes to be spied upon, 
read, stolen, prin~ed or downloaded, prior to NovemberJ4; 2003? · · ' '•· · : ; . 

. 's3. A) Diel you attend the nomina~oll hearbag for Miguel Estrada? ~) Did you 
·. speak with Mr; Mirailda,l\lr. LuudeU, Mr.Abegg, Mr. Dahl, Ms. Comis,ac; Mr; .. 

LundeD, Mr. Rushton, Mr.: Gray, Mr. Novlllqor Ms. Dilly lltthat hearing or about ·· 
(hat hearing? C) Did you get any tDforinatio~. about when -that hearing might tie 
sc~eduled in advance or the official .notit~ or that hearing? D) Who in the .Wllit~ 
Ilo11s~~d at Justice w9rked ~n th.at nommatfon at that stage? E) Did an'y of (hem 
get ~at information?, How do you ~ow,? If). ])id you ever see or hear.; about any\ · 

. possibie questioilsJl'oln:Senate. Democrats .for ,Mr.;Estrada that mi~t be askiicf, in 
advimceoftliathearing? ·• '•"'-· 

54: ·.A) Did you ~ttend the ti6t nbulin~tio'- hearjng rot Priscillit Owen? ·B).Did yefu 
speak with Mr. Miranda, Mr. Lundell, l\fr. Abegg, Ml'.~ Dahl, Ms. CoIDisaC..Mr. .· 
L_undeU, Mr. Rushton~ Mr. Gray, Mr. Novakt or )\fs: Daly a,t that hearing or about 
,that hearing? . .C).Did you get any information about wh.en that beatjng might.be 

. . scheduled in lldva'!c~ of: th~ ofilc!~I n()tlce of that laeariilg? D) Did you ever see or. 
hear about any proposed questions .for Justice' Owe11 that Senate Democrats migltt 
;askhef:in advance ()fthat'hearing? · . . .. · · 

,,'(' 

.,· .. ,· 



-~s:. A) Did you attend the nomination helirmgJ6iJ>. Brooks Smith? .B) ])id you 
. speak with Mr. Miranda, Mr. Lunll,ell; Mr. Ab~gg, Mr. Dah.11 Ms. Comisac; Mr. 

.. Lundeli,Mr. Rushton, Mr. Gray, Mr. Novak, or Ms~ Daly•at that bearing ()r about 
.• ,,tliat hearillg? · C) Didjou get any information. about when that hearing might b~ . 

scheduled in advance of the official notice of that hearit1g? D) Did you ever see or 
· , · hear ab():Ut any proposed questions for Judge Sinith that Senate D~mocrats might . 
· a$k him.in advan~e or that hearing? · · · · · · 

S7, .Mr; Miranda toJd the Los Angeles TimeiJln a March 4 story that he b~i~eved 
·. thatthere was nothing wrong with ~im ilcces~~g the computerfile5ofhls:opposlng 

· connsels on nominations and usiilg them to help win what he calls the "ju4icial 
· nommations war. 'l In that story, he also noted that that trove ofDemocratic. 
· computer mtiS he and Mi;. Lundell 19cated "was valuabie inforination.". In a March'•· 

. 5, 2o04WashingtonTimes story~ Mr. Mir;mda no.ted that he spied on'and read th~ . 
stolen computer files because lbe "had a~ obligation to learn everythil!g [he) could .. 

'·possibly foani_ti;1.def1?nd ih.is],clients,•; .He himself, or-through on.e ()fh.is proxi,es· . 
shared some of this valuable information with Mr.Novak and othercoluninists, as 

. .one ~f his primary responsibj)jtjes in Fri~t's iiffice was dealing with the iitedhi and 
outreach_t(> co11servatiVe groups and working :With theWbit_e House, yet you'•;ire- .. 
. prepared to ~tate uneq!livocaHy that y(>_u. never saw or heard that .Mr. Miranda bad . 

. ·. obtained Democratic computer files priOrto his pubUc admissions that he had done .. 
. -so? .· :' _ · ·· , . · .·. ··.•··· · ' ' · · ·J > · · .·. ·.: . · · · ... •· · ~ 



· l~gislati'~ affairs pers0nnel iri theAifuilinstl"atiOll and on ~e c~illinittee, tanced ofu:µ to·. · 
' .the staffs ofDemoc~atic members to appropriately obtain as milch infonnation as ' ' ' ' 
possible about hearings; question5, concerns, iridividual nominees, arid the like~ Such 

· , inquiries and conversations are StandMd and appropriatjl <iii both sides; alld '.they tend to 
generate'and.ieveaJ a great d®} ofrelevllllt infqrmatio~ tlia,tis Shared by both sid~ of th~ .. ' 
Committee with the other Side and with the Adtriiilistration;r. In my experience; the • .. 

. . senators on th.e Committee and their.staffs have be~ open about likely, questfoµS and 
.general concerns, and many Senators at1d staffers on both Sideihave provided helpful . 
information with respect to ti.ming qfheaiings, specific concerns abOut µomin~cil, and 

.. overallplans and strategy. :Usuhlly, foi example, Senators on both. sides :would ~plain , 
; ~y areas .of concern to the Adnilillstration and often directly to the nominell!l well before , . 
. · any individual hearings, . f.s l·expl~ed to S~ator ~in at my hearing, I cannot be sure 

which of the informatiori impartM orally or in \Vrlting l>y Senate staf(ers or others max 
have been derived .in whole or in' part from information obtall;iCd from Democr:atic · · '· 

·. computer files. To.reiterate, before there was a public revelation of the matter ill· late .. 
. 20Q3, l was not aware nor did I suSp~t that i'riformatioi.l refuted to the Senate'sjudiCial ' 
. ·confirmations proce8s had b.een obtaincil fromDem~tic computer files., . · · 

, . : -·:··, , . -.. ".·. . . ·... '-'-':r; .... ;,, , _._, .. ·' _·1 



. ~· . ' 
': . 

. , 

: ',.THE DE~OCAATIC ci>~:PUTER)'ILES; r:, ,· ".. ' '.•' 
, , .~ ,'~ ~ 1.' l " : !.;.,I : ,:· .-: ··.,' •''(-1.•·,'~~ ', ·.~ 

· ~· · AS).;ou mow, the q'lestions surround._-g the improper access Jo and'dissemination. •· 
··o.fthe,:SenateDem~ratic c0mputer flies, bave'beli~' rderrecl.f!'r hiv~tigation ,by a.· . 

· ;_s~e~.ial pro~ec,tor. Si~ce youj. .!!!{ice we>,r~e\l dii;e~tlY with: ljci~ a'kCY perpetra~r. 
· j\Dd with other indiVJduals;and groups WIJo·apjle~r t9, have received ~aterials (r.om 

. ., ' tli~~ ftl~, ~ii the ver:rs.u.,Ject.'!r mostoft~e files kiiown to ·b~~f b~n do~foad_e<,t. it . 
.... ·\.is·to be µpetted thatyou lllld your office Will.be subjects of this investigation.· We · · 
. :,;i./t~~refore ne~ci"to be··~ sure .as. we ca~; b~fo~~-·proce~i~g:your Dl)IDination, that we ; ; 

. : have· all of the·infotmation regardhag your possible invoiveiiienHn;or: knowledge of : · · 
·thehiatteri u'!der i~l'.~gation': ' <: ·. · · • ' · ·· · ' '· ;, ' · ·· ·· · "'· 



pu~oses you should co~siderthat youweie ask,ed: <'Did Mr; Miranda (or anyone 
else) eyer share, r'.eference or provide you with any documents (or other facts, 

... schedules, positions, plans oi' other inforination) thaf11pp~are~ to you (then or at. 
aby subsequent time, especially after you bad become aware of fthe Republic!ln . 
access to Demoeratic files and had seen the files pciste<I on tlie web .or provided to 
the media and t~ groups or persons with wl,tom yo11 werem toucb)to have been 
drafte~ ,or prepared by (or obtained or derived from the ftte$, emails c:1r other . . 

·. communications of) P.emocrat!c ~taff members of the &,~nate Ju4iciary Comril.lttee? 

Sirilllarly, YoU should re-frame your answer to the second question OD page 37 ofthe '. • 
· '. hearing transcnpt to tead its reference to." Associa.te \Vliite House Counsels" .;s .··." · · 

. includitig any intereSted White House staff,. such as tliose iD the l'ublic Liaison or · 
Legislative Affairs offices, to reritoye your o:Wn limitation to whether. they .were',. 
'.'1c1ware" of ~e soµrce or the materials aniQns!ead respoJ1d to thequestion ~sked, 
i.e., did they have 1.1ccess to. the materials ( oflnfdr'niatjoi1), 'l'l'.hether or not tliey were 
"aware" of the sotfrce. · : . · · 

Manotllcr exampfo;you sho1ildrevl~w yo~r a~swers to the questions regarding· 
Boyden Gray on pages 1,13-114 of the l,te1c1ring fra11~cript,.aml remove your repeated 
llril.ltation t!J"since I have been staff secretary," providing detailed information oil 
your relationship to Mr. Gray through0ut your. White .House employment. 

• • 'In sho~ whet~er ~r. not you ~elie~e the: qu~tl~~s u asked should have elicited this · · 
information at the hearfug, please fully di5ci0se ·now; without standing on semantic 
llril.ltations in the original questi(l!iS or in this sublJ!ission, everyfthing you lcnow, or 
.in r:~trospect.now rea~ or believe, about the circulllst!lfl~es sur~ounding tb~.access 
, to. the J)emoeratic files, the us~,and disseillinationof the content or inf(lrmatio~ ... 
· derived from these, fdes; and the avaUal>ility of that content or Information to you or 

anycme else in th~ White House, the Justke.Departmeid, the groups supporting the 
· .. President'~. nonlinat~ons; or anyone else ~Ut$ide the DeJllOCratic o~ces or tbe, ' ... 
•Judiciary Committee,_' , .. · · .... . ! . . ··. . .. · ' : . · 

Uthis requestis any \Vay u~cl~ar,-.or leav~ open aJiy basis o.~ w~kb.you might 
.· thin,k th;lt yriu need not provide everyth~,g you kDow 011 the entire in1!Jje~t,please ..• 
let us know promptly, and we Will clarify the request. . · · ·. · · · , i ' . ·., .. ' ., . '... . . 

·_";' .· . . ', . . ,,. .•' •\ 

Respoilse: Before there was a public revelation of the'matt6r in latd 200~, I wanot aware 
, nor did I Silspect, th~t imomiatio11 !elated to tpe Senate's j~diCialconfirmatioits p,.Vces5, ·· 

llli,dbeen obtained from Democratic C()mputer files.· Also, fo clarify one statement in :YOur 
. ~uestiol)$. l Was informed that r. am not a target or subject of the inve8tigatioil into this, . 

· < inatter.' ., · . · . 
.~I 

I knew M.r. Miranda; as he and many other St<11ate staffers were part ofregitlar meetings, 
telephone calls, an.d emails abOut the judicial confirmation process. These meetings, · 
~alls, and ~~Ii; were typica) of h()W judicial,confirmation.S have betli} h.andledin past 

2 

,I: 

\:' 

,\ 

... 
' 

"·'· 



. Administrations;, i: rtever knew or suspected that he or others. had ohtaindd infomiation 
.· from Delliocratic comptit~r·fiies: I know of no one in the AcIDllnis1ratioQ. or \:lsewJiere 
.. ·· who had any silch knowleclge or stispicion5'. l iiSsumed that be, likemilJiy.~talfefi> a,nd '• 
Jegislative .affairs personnel in the A<!nrinistration and on the Committee, t3Jked oftei}to 
the staffs ofDeI!l()ciatic members to appropriately obtainas much infomiation as. posSibfo 
about hearings, questions, concerns; im!ividual nominees; and the. like .. Suchiilquh:ies ·. 
and conversations;aie standatd and appn:ipriate on both: sides, and they ~end ta g\filerate, 

•· ... and reveal a gte~t deal of re.ievanf ;protmati()ll t1Iat i~ shated by both.side8 of th~. . . . 
\Qonunittee w;ith the other side and.withthe Admin1sti;ation.~ In my experience,.qie. · 

. Senators 0n the Coriunittee andtlletr· staffs have been: open about likely questions and 
gene~! concyilis, illid inany Senators and staffers oil both sid~ .have provided helpful 

.iriformation with respect to timing of.heanngs, specific .concerns about nol;!line~; and' 
overall plans and strategy .. Usually,Jo~.example, Senators on both sides would explain···. 

. any areas of conce@.to the Adriiinistration and often directly to the nominees well before ' 
· .any indiyidlll!lhearings. As l explained t~ Se~ator Durbin at niy hearing, I ~annot be sure . ·. 

whi6h of the infonnatioJI impart~ orally or in ·Writing by Senat,e staffers or others· may · 
have been derived in whole or in part frornjnformation. obtitllied from Dimlocratic 

.. computer files. To reiterate; before there w11s a public ~evelation ofthe inatte( fu late·: 
.· 2?03; I was not aware nor did I suspectthat)ruormation related to tile Senilte'.s judicial·· 
coiifirmations process had been ~l:>tained. fr~m Pemocratic computer files .. · . 



2. · Since' Boyden Gray bas been publicJy)dentified .as a ~up porter of 
:and spoke5m;m for·the White House on subjects relatiiig to 
·judicial iul~nattons, please state whe~er you agree with bis 
. p.ublic def ens~ of Mr. Miranda, :whether you or a~yime at tl!.e 

, . white Ho~se have indicated to him th~t since he is so identil,ied 
· · wJtb, the ~ite H911s~ h~ should desis(from de,fendiog l\1r. 

Miranda. · · · ' · · · · 

Did you ever nieet with a nomin~e together.with M;r• 
Miranda to prepare the ~ominee to testify l)efore the' .. 

· ·· SC?ate ~udi~iary Ccimniittee? If'so; ple11$e ile$'cribe:that 
pr~puatiol!)tndMr. MiJ;anda'~ role fu it.·· 

'·' ·,. ' ,, <· '. '1. ·. ' ·, ' 





'c. 

'.,.,;. 
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. PllYOR NO~AUON.·. ·.· ...• 
Since re~p~nding'to ~e qu~tions on ,the Repliblican·Attomeys (jenenlAssocia~!l!l ' 
iss~e, have you r~Viewed your records and'~fr~hed your retoilections, as ~" your . 
~ole in preparing the noniinee for questi9ns on that.subject? Please describe your 
role in moredetait ·. . ' . . ' . . ' . 

1 ... 

-~.·- ,, 

~ ; ' 

• You did not answer the questionsl asked_ you On pages t3f:l35 
· , of the. bearhig transcript; as t9 wllatif anr!hing was done atter 
' the revelations in tile media about the RAGA~sue. Please do 
so in full JIOW; Did you or anyone elSe in the White House,or , 

. Justice Department check the ISsue i>utin mo~e detail,' have it,··• 
.. investigated.further, questionthe~olninee·abouti~ or-·· .. · [ .. · 
. otherwise follow up OD the,is5ue? Didany ofyou~im:k wUIJ 

·.· the ~CJo dete~e-~hobadJhe rec~i-dstbat:.the nomin,ee 
said. they )Jad? Pleaile provide details 9n what was dont;Jbe . · 
results olany inquiry, a)ld who receivCd those •res~!~ . ' 

. R~onse: I believ~ ;~~ge Pryor ad~s~th~e que_stions;at ~s h~aiing.· It ~o~ld~ot ~e 
. appropriate,in this context foi me to colllfllent on f4erecoids of other noroiJieeii or C>P 
· internal i;?;xecutive Branch comµiurucationii. · · · · 

~t any tiifie before Febru11ry20; l004, were you a-ware that .. , 
Mr. Pryor w~ being ".onsidered for a reeess appoiJlµDent to: 
the uc. Circuit? Were you aware that the recess which :was· 
going to be u_sed was an .intra"se5s~on reeess oHive busin~s ·. 
days surrou~ding' a tl,iree-day Jiollday ,we~kend? }Vere you 
aware tbatthe appointment was to be made on the afternoon' 
or the ia~t bu~l11ess d3y o(~~.re<;CSS?' .were you awar~ that tile · 
shortest prlor. reeess used for appointment of an Article III · 
judge during aufutr:l.session recess was a recess of 15 days? 
Di,d you exJ>i:ess an opinion to anyone itt the Whi~e Bou~e as ~o 
the validlity or advisl:'bility of making such aii unprecedeo.~ed '· 
appointD1e11t? · lfsq, without asltlng what,yo~r advice wits, is 
there anyreaso,n we tanilot assume ,that your adVice, had t.!> .• ... 
haye been ei~her (a) .t)Jat the appointment should .be· a~mp,t~, 
,or (h) not {<iliowe4• · ' ·', ... · . ·'··· · ·· .. · :: 

. R~OJlSC: It w~~ld not be approp~at7 in this context tor me to 4iscus~ any internal . 
, Exi;cutive Branch comm~cations on this m~tter. The lfuit~States Court of Appeals 
_for the Eleventh Circui_t hail ~held the ~~intment of 'udge Piyor. · · .·.··. . . · , 



3. ,\t your noµtination h.earing,Iaskedwh.e~her: you assis.ted Iii 
preparing William Pryor to festify before the Senate Judiciary 
ComlJlittee. A.t that time, you indicated thatyoumay have · 

·. participated in a '!nioot court" sessfon .to pr~pare Mr. Prior, 
but that yoll. could: not .recall •.. Now that you. bav~ had 
ad<!itionaltime to. rev!ew you!: work. on· nominations matters, 
pieaseclarlfy whether you did in fact participate in a moot 
co~~.prep:iration ~f l\f~; Pry~i;-, ·. i: . · 

;esponsti:lpartldpated in ~qot co~ pre)>ar~tio~\:~i j~dg~ Piycit . 

4. As you kiiow, af~tlr Williairi~ryo~ was ndntinated to the u;s. 
': Court ,ofAppealS, fpr the ~l~vei.1th Circuit, ~everal ipembers of 

the Seri ate .and tile public .expressed concern about extreme 
. state~ents that Mr. Pryo~ had made, including his description· 
·of Roe v. Wade.as "the worst abomination of constitlitionallaw 
Jin 'our history."· DO you agree 'ivith:!\fr. Pryor that Roe v. 
Wade is a~ "abomination ob:on~titutionai law"?... . 

Response: .. It would riot be appropriate in this contf:xtfor tne to coiinuent ori the ~ordS 
ofother nonJil!e~s. Roe v. wlide Is b~ding Suprerpe Court .precedent..· If.confuffi~d,I . ·· 
would farrly and faithfillly follow and apply llil binding Supreme Co\ti:t precedeiit;. ·. ~ 
inchidmg Roe v. Wade.\ · · · · · · · · ' · 

•, . ·.·· ·,, '. '. ' 

· ... 5 .. The ~onstitution·ga~e t]i~ Sena~~: ll co;-equal role in appoblting ' .·• 1 
federaljudges to !W:irilnteethat the.judiCiary is indepe~deiit; and. 
does not simply reflect the political views of a particul~r Prt;Side~t. 
The Ide.a thatfederaJ judges sh~uldbe independent ofthe other • · · ' 
iwo branches of government is one o(the most imporfantaspects 

·.of ~ur democracy .. ;~ J mentioned duimg your confi~m~tion · .
hearing, after the Supreme Court's 5 to 4 decision in Blish v; Gore, 
William Pryor stated that he had 'lliallted thedecision to be · 

. d~cidedS tO 4, so tllat l'residentBus}J "would have dull·.·· 
. . appreciatiOn ·of the judiciary and judiciai selection, so we c~il have' .. 

I, ' ,. ,. . :,· ''· I_ - . ·.. . " .. :' ' '. ·.\.. 

no more, appointments Ilk!! Justice Souter}•.: If.all judges foUi>w.ed .. 
Mr. Pryor's view, the courts would be.Jittle.morethan anann of :. 
the Exetutive Branch; Do.you believe tJtis. is an app~prlate view -. 
for. a no~nee to a federalcourt~ Do you agree with J\1.r. Pryor~s 
view about the ro•e ~f fedepll judges? .,,. !. 



'; 
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Response: I im~erstand, respect, and fully appJ"eciate the need for an independent 
Judiciary. I know how import!fili an indwendentJu~foiaryis to OIJ! sy8tem of ; ..• 
government, to ihe rule oflaw, and to the American people. It wou)d noibe appropriate ,, 

. ·. in this context for me to comnieliton the records or statembits ofother nominees. 
' - . . ·, ,.: . . . -

', '. 

LEGAL EXPERIENCE AND ROLE IN JunlCIAL NOMINATIONS . :' .. ' .. ' ·, . ' . . .,, 
. . . . 

1. · ·•.During your Mril i1, 2004, nomination·beariilg, you testified 
about your role ,in judicial lioinin11ti6ns il~ril!g the ciirrent , 
Bush AdmiDistration and stated that you .focused on, "certain. 

· . circuit coui:t.nominati()ns" and on noilli,nees from particular 
parts of the co~ntry. ; . . . 

Pl~~se note the monih aildye,ar when yo~ first began , .. 
working.()~ matters related to judicial nominations and, . 
if you no longerhaye any ~olein matters relatedt!> ·· 

. nomina~oils, the date on which yovr inyoiveitlent ·~ · 
such matters ceased;. . . 

. Which nomin~s dill you jyork on, in any t:apaclty? 
-·:·''.· 

~- . 'Withr~pett to each of the nominees listed in response,· 
.•above, P,lease.deseribe your role ill se,)eetilig, xettfu,g, or 
recommending th\lm for.nomination to the federal' · 
courts of appeals, and please describe the iole YC!U · · .• 

. play~ in,tlieir preparation for testimony or:respo~ses ' · 
·to written questions. r· · 

·•. 

Response: I bCgm working in the White Fioru;e Counsel'~ office iii January 2001 3lld 
became S~ Secretary in July2003: lbeganw()rking onj11diciat rton:ili:iiitlons ~ Jariuary 

· 2°0 l: Whenl became StaffSecretary; I usually did not work on judicial nominations ... 
exceptto handle Certain paperymrk fof'the ]>resident.. · 

. .. ·. '.. . ' '.· ,· . . .. - . . .·. - :~·i'>~ ·. . - :,__ ' .. _ .. :: 
I was one ofeightassociate counsels in the. White Hou8e Coimsel'.s ofifoe who : .. · 
participated in thejudicial ~election process. At Judge QollZales:. diieetio]], we divided. 
Up states for district court nominationi; and we dividCcl up appdals cOmt dominations iiS 

· vacancie8 arose. Our roies in.eluded disciissions With staffs <>fhofue-State Senators and 
~ther state and local offi~ials, review of canifidat~~ records, partiCipation in Candidate' 
iriterview~{u8ually With Judge Gonzil)es. and/or~ deputy a:nd Q(lpar1;m~t of Justice 

•• .fa\V)'ers), 'and participation in mi:clings:ofthe judicial selection c0mliµttee cJiairCd by · 
· Judge Gonzales. That com,mittee wouid inake·reoomm!Jildationi and provide iidvfoeto 
the President. .Throughout' this process,' we worked collaborativ;ely with I>ep;utment .of 
J~ce attorneys. It is.fairto·siiy that all of the attonieys in the )Vhite House Counsel's 
office w:ho worked on j~dges (uliUillly teµ lawyers) participated ill diseussions arl.1:1 . 

,' m~y,tings concerning allofthe President's Juditial nominations. .. ' .. 
'• ' - -·· : 

8 

i 

·.·i. 
•"\.' 

~: '. ,. 

,.,·', 





a. Please indi~ate W~¢ther YI>,~ have ev'er· attended a . ·' . 
fundrais(!r for the Coinmit1ee for Justice, and if so; .. · 
when: In. addition, please list any c:ontiibutions yo~ 
have made to. th:ilt organfution and wheii they,:wete. 
made. · .· .. · ·· · · · · · · ····· · · · · 







,:\l ~,',,, 

. ·Did you or anyone eise I!' y'9ur'.Office(ir;.to .tlie .bes for yo~r .. · . 
knowledge, elsewhere in the White Jlonse, have ~ny conta~t in 

.2001or2002 w.ith (a) any member or startopbe'senate ·, . : .. . . 

. Judiciary Committee, or(b) any.other Senator or Senate staff, : 
· :With ri!spect to t~e Committee;s desire to investigate issues · 
relating to the 9tf t attacks? If so, please proyide ,details of , .. 

' what you did and ".l'h,at you know. WJia~ do you know a~:out 
, ,. · the effortito deny authoriziltiolior:fulilling'.forthat' ·. · .··• • .· ' .. 

investigation?., ~at was your rcile ~nd that ofyour office? If. 
your office bad notbipg to do. with tl.iat matter, who ban.~led it : 
for the Wh.ite House? " · 



. ·Do you s~ a11y meaniligf ul dI~tinctions betw~n·Presidenh •.~· 
.. Ford~s.p~)jlic testimony.befortl a Honse s'ubcoinmittee iD 1974 . . 

aiid Presid,en' Bush's appearance be(ore the 9/11 Corllmission :·.:' 
wbicbjustify.1'is refusal to testjfy.in t>iiblic? · · 



1. According to' your Judiciary Comliilttee qulistioimllli;e, wbi!C wo'rkjng in tiieWfiite · . 
House Counsel's office, you ''Worked on tile n9~at1011 and confirmation of federal· , · 
j11!Jges.'' y OU state that you also worked on ".various etbies Issues." As part of your . 

. r~ponsibilitles in that office, di,d you review tJle .records of potential nominees for their 
compllallce '11'.itb standards of;legal and judkiaJ ethics? . . ... . '. ' '. .. . · 
. . .... ·'·. .. . ' ' 

R~o~se: Th~ r~Sp<>nsibllity for ~eviewing background illvestlgattdrifile~ was perforin~ by the''. .· 
Counsel and DepptY Counsel ti> the President, as well ,a8 attomeya in tlje Pepartnient ofiustice,. 

·.~ therefore was rarely involv~ i11'that particular a~pect of th~ judicial se\ectio11 process .. 
,·,' . .·., ' . , : . ,.' i \";.. •Ji '• .. ., ', '.·· ", ' ' . .·•. '. . \> '.·. 

3. Du~iitg t.he Sen~te;s conside~atioh of J~dge Charles PiCkering's riominatioh to the Fifth,;. 
Circuit, tlie JudiciiuyCommittee learned that he.solicited 'arid collected letters of support.; 
fro.m fawyers Who bad appeared in ~Is cou~room aml practi~ed in' his district . It later 
becallle.apparent that.some of these lawyers h,ad ~ases 'pending before !iim when, they:wfote . 

· the letters t.h11t ~ildge Pickering requ~ted: Prof; Stephe11 GlllJ!ts:11fNxULaw ScJl~ol has • .·· 
. W:tltten: "Judge Pickering's solicitation creates the llPPearance ,of impropriety 1n;v1olation 
· ofCanon 2 of the Code of Conduet for U.S. Judges; ,'. • 'fhe impropriety 'becomes . · .. · ... 
' particularly acu1e if lawyer~ or litigants with matters i;urrently pending b'efore the judge.· 
'"'ere solicited.,;. . . · · · · · · · · ,,.. · · :: · 





Response: On. these kin4s of ethics issiies, I \VO.uld faithfully folio~ all applicable statutes, corirt' > ,• 
·. 'detisioris, and policies. I believe ludge Smith addfiS.Sed inqtririe.s about this m.atter in his . 

· confuma?ol,lh'earing. rtvv,ould not'1)!! ,apptopriate•mthis C()ntext for me to COJD1Ilent 011.the 
record of anothernomillee or on internal Exeeutive Branch communications;. · ·.·. . · · .. 

'J .. Arter Judge .Ron Clark w~s confirmed by the Seliate to a .distri~t judgeship iii Texas, he. 
told the New York Times.that, despite his confirmation, ~ght n~w,l'm.running.for'state. 

: representative." Indeed,..he admits that he was actively campaignfug .for office;' stating "I 
',: go to functions, go block walking, th~t sort of thing." The <:;ode ofCon!fuct .prohibits.? 

·candidate for ju'dicial office from engaging in partisan political activity'. · 



. ~ A ju~idlll ncill!iri~ should.not• cownenf oil his ~r hengr~ellt or disa~ent ~th.the . ··. 
· position~ ofp'!I1icular Justic~. Ajudlcjal nomiiiee ,similarly should not provide.hi~. or · 

her pCrsonal views 011 tJie. correctness of Supreme Co;iut decisions ... At her hearing, . .. • ..• 
· .. foStice Girisburg explamed these pririciplys, which have been folltiwed by alniost eviiirj 

judicial nominee ilipµr histmy: In rt)Sj>onse to one question about her views ~>11 a~-. > . 
,partiqular case; for.example; .she said: "I sense that lain iri,the position of a skiey at'ti:le. 
top of the bin, because ydu are askffig ine ho}V I would have voted in Rust v:.sullivan 

.·. '· ( 1991). Another member ofthis cominitteewould like to know how I might vote In that 
· case or another one. ,:I have resisttd descen~ir:ig that siope; because once you ask !)'.le , .. · 
.. about this case, ~en yqu will ask me abouran:other ease that is over and done, and . 
' ··another case." Hearing at 494: She mad.e~ and iyiated pomtS several tim~ in her 

hearing. Hearing a,t.474;{'1 agree tJi~tth9se cases are. the. Suf>reme CoUrt's preced~t. .· 11 . 

have no agenda to displace·them, and t)lat~s:about ail I ciufsay."); Hearing at 542 ('1 have 
tried religfou~ly to refrain from ccimmentmg on' a number of Court decisions'!). Justice .. · 
GinSt>urg specifically refused to ~inmciit on whether a partfoulardecision. Was all . 
exampie of judicial aeti'visin .. Hearing at .558. Justice GinSburg.explained that the.· 
pxjl1ciple she was applying in ci~liningto anilwer these questions was the "best interests 
of the Supreme yoµrt.'.' • · · ··· · · · · · · · · · ·· · 





Administntion and.the below~listed outside groups ~iid 1uin~goverttment employees 
regarding j-'dicial nominations; including but not. limited to their roles in identifying· · 
individualsforjudida} nominations, ai,vocating for or against th.eir nominations,·. ' 
evaluating and vetting. them, and. ~evefoping Strategie$ around their noJ)linations 
an if confirmations. · · · ' · · · · · · .. 

. -:-, -;~i ,,:' .' 

. Response: I agr~e that outside groups liave a perfeetly legitiinate 'and ,appropriate role in 
· expresSing their views on the judicial .nolnination and c6nfirination process. Members of 
theAdministi;ition met with ouiside groups that were interested in fue judicial · · ;· · 

. ·nomination,. and confirmation process, That is traditional and appropriate: 'Beyqnd that, it . 
would not be ,apprQpnate in this conw:h rdr me to provide infoi:mation regardirig the ... 

. Administration's judicial nomination and ;;Qnfirmation.sµ,itegy and'meetings. 

You·took ove~ aflVhifo~ou~e staff secreta~ in May of2003; just we~ks•. 
before Adlllinistration ()ffiCials leaked the id~ntify of then-cov.ert CIA operative .·· . ' •. 
Valerie Plame.to ret;di!lte for her husband's auth<1ring an o~d that criticized. the 
Administration. As staff secretary, you control the flow of most paper to the 
President.. Ms; Plamefs ~!line was leaked on or about Julyl3, 2003. 

·. . . -· '. -. : ~" . . ' . ' ' 

. I wan.t ti>, be absolutely .deaf that'! have no. reason to believe you .bad . 
anythuig to do with the leaking of Ms. Plame;s name or that you know anythhlg · 
',abo~t who committed that crime .. However,.giveii that you have been nominated for 
such a high post and giVeo the p05ition~.you .have held In the )Vblte }Jouse,'.bo~h fu · 
the counsel's office ilnd as. siaff secretary, I believe we ha:ve a dlify tfj·getyou.r .· . 
responses to the· folloWing ·questions OD the record. . 

.. . Wiiat, if anythulg, do you know about thefdeiltity of~~ pel'so!J Qr . 
. people who made Ms, Plain.e's naJJie public? 

;~ ., 

. Ji~ve you sp~lc~n ~ith lnvi:stigators .and/Qt pros¢cutor:s worldng ~n 
the Plame case; regarding the Plame case? . · 



Jf so, hav.~ you lnfonned .the federal prO'sec11tors c · 

. investig~ting th~ ca.se of ~hat you' saw? · · 
' " :. • .c~ • '. ' - ', ,· • ,: ' '· ' 

Were you.Ware th~t anyone was discus~lng or· 
' considering making Mi: Plante's name (or the 
· .. identicyofa covert CIA op~r~tive)publk before. 
'such occurred?. <· ... ' ' . ' . 



1. At your noininati6n hearing, you !fhcussed your bivolvement iJn the judicial. .· 
. noinblation process ;wJben yo,u worked in the White House Counsel's office. You 

.·. iltdicat~ thiltye>u were inv~lved in both the seleedoulde.and the c~n,firmatlon . 
. side; ~utyou descrjbed only the confinna~on side. P'ease 1mniide ddails about 

.. your role in the selection sid(l, What w~s the natUre e>fyour rolelii seiect111g judiCial .. 
nominees for PresidentBusb? . . 
.. ': ·:'. ,,.:, ·.· ': : .• '.. . ·, < ..... ' '.• : . ' .: - , - .· .- .'., '·· . . . .· c ,, ,. ' •• • 

Respons~: I was.one of eight associate couilsel11 ill the wiyte House Coiinsel;s dffict: who. , · · 
·.participated iri thejudicial seleetion process. At Judge Gonza}es' di!ection, we divided . 
. ,up state$ for wstrict coUrt nomimqionS, and we divided up appeals ~urt noillinations as ·. . 

. vlleiinci~ arose. Our rolesJncluded discussior¥i with staffs ofhomc:,.State Senatora an(i . 
other state and local officials, reView of candidates' records, particip11tioD: lir candidate ·· 
·interviews (usually with Judge Gonzales and/or his depufy and Dtj:>artmt:Ilt of Ji!stice · 
lawyers); and participation in meetings ofilie judicial selection coi:nfiljttee chaired by 

,.,Judge Goilzales. Th,11t comniittee wotild make recowmendail,ons and provide ad~ceto . 
the.President .. ThrOughout this Pl'<lcess, we worked .. collaboratively with Department of' .. 

. ·JuStice attorneys. ~t. is fiiirto say thllt an of the attorneys in the White House Cowisel's.: · 
.. office Who wo~kedprijuqg~ <usmlliy ten la\vyers) participated m'discussi()ns and .. 

meetlllgs conceining all of the President's judicial tiominati'?n~. · ·· · · 

. : At the ~met clibrt 1\We1,I assisted With'nomination8 Wm Illinois, ldali~, Arize>na, 
. fyfaryland, Califorµia; rui4 Pennsy~vania, aµi~lig other $tes .. :rri assisting With Illinois .. ·. 
'd/strlct court nominations, I worked with membeiS of your staff, as' well as staff who··· .. ·· 
wCi.rk!:d for S61l:ltor Fi~getald. IassiSted sevetal c<iaj of appeals noµiin~ on the · · 
confirmation side of the process, including Judgti Consuelo Call~ Judge Steve· ·.. . . · 
C::ollot~n, Judge Carlos Bea;1ustice Priscilla Ow'~ MigtMEstrada, and Jµdge'Can:;lyn . 
Kuhl, among othm.. · ·· · · · 

i. For the following judicial 11omi11ees; pl~ase ~d!cate: (A)jvhether you, , . · .. 
recomtne.nded the nominee f()r the position to which he or she was nominilted, llnd .· . 

·. (B) the nata~e of your involveme•Hn tiaelr'selection atld confirmation: Miguel · ... · 
. · ~strada, Charles ~ckering, Prlscil~a -Owen, William Pryor, ·carolyii Kuhl, Janke 

· Rogers Brown, William Myers m; Cfaude Allen, Terrence Boyle, D. Brooks Smith, 
Dennis Shedd; ~ichael M~Co11neli, Jeffrey Sutton, John Robens~ Jay Bybee~ • 

.;Timothy 'fymkovich, William HayJies, J. :tieon H()Jmesj and P~ul'cassell. . .. 
'. .., . • - ,. •"' • •l• • . 



' assist,Judicialnoinlnees in the c~ation.pro~ess, which ili~luded reyi~g ' ' 
nomination paperniqrk and preparing for'heanngs. ~.part ~fmy re~onsibilities, I 

'assistect s~venll judlcial nominees in this manner, ini::luding Ju\lge Constj.elo Callahan~ 
Judge Steve Collot<;m~ Judg~ Carfos J3ea; Justice Prisciila'()wen, :MifilielEstrada, and · 
Judge Carolyn Kuhl, m,nong others! ·· · · · · · :, . . · · · · · · 

.· 3. Whell you 'were helping s~Ject judicial nominees·fot Pre5iile~tBush, did you giv~ . 
. . pref,erelice to individ'1als who were ~.em~e.rsof,,the Fed~~alist.~.odefy? Did y~µ · 
· · consider. meinbership,in the ·Fedel'.al.ist Sodety to be a positive factor for a potential 

nominee? Why? · · · ··· ', 

4. In ~ou; capacity as.St~ir Secreta~'and A~sistant tO the :President, have you 
worked on judl~ial noiniliations issues dtherformally:or informally? u so, ~ef:e; 
yoµ Involved. in the decision to glVe·recess appointments· to Clt.ar)es Pickering artd 
Wil!fam Pryor? If you were, please describe ihe nature ofyour ,invoh:ement and 
recommenda,tions. ,If you-'no !onger work on judicial JIOmiiiatfons, please indicate 
the IDOJ1~b you StC)ppe!J working On.this issue: . . ' ·.· .. 

· Response: I became Staff Secretary in eru-Jy July 2003: .As Staff Secretary, I perform ._•· · ... 
traditional tasks l\!>signed to that_posih<,in, ~uch its aiisisth:tgwith the President's signing of· · · 
coinmissi9ns, orders, and .other documents, revieWing and Cleluing memoranda forth<;' ' 
President, coordinating drafts of Presidential speeehes, and helping to prepare the" .. .. ' 

_.·.· .. President's bri~fing books. In that office, I usually do not work on judicial nominations 
.· · except with respect to coordinating papenvork. If asked by the Presiderit, Coilnsel; or 
. ·.· o,ther members of the Staff for my opipion or adVice, I provide 'it a8 appropriate. 'As 1.· 

noted iri r!i$pi>hse to Question 2, it would.not bitappropr,\ate in this context for me;. tQ · · 
disclose r&conuntiJldations:or 11dvice that were providCcJ to the President orJ\Jdg~ ' . 
Gonzales._ · · · · 

's; y OU' and Justice Janice Rogers Brown w_ere _nominated t~gether to the 1 l th and.· 
12th seats on the D;C. Clrciliit During thl Clinton Administration, someSenate' '· .. ·' 
Republicans ,argued that ther~•was no need for these seatStob'e filled because the 
w.orkload did not warrant il Pre5identCiiilton. nolllhiate:d iOdividulils to the '11U.. . 
and 1_2th seats bt1t those no~inees wer~ n~ver ~ven a bearing and ,vote •.• Tber~ ,is ,no . 

. evidence. that the w11rkloa_d .of the D.C •. Circuit:haS-lncreased since that time.•. In_, fact, 
' ' ; sinc,e 1997:th\) num~tir of appeals is do~_27%, th~ ~UJnber of.pending c~~tis is : ' ; 
· · ·: d~"W 28%, and the n,ilmberofwritten. ~ecjsions per judgeis down 14o/~;· In_ this' 

light, do you believe that it is advisablC *o fill these seats today? W:as any ' 
''consideration ~iveii by the Bush Wh!te House)o D(lt mling these seats? Pleas.e ···_. 
:explain. · · ···· · · ··· { · 

· 1 





·' '9. O~e of .the stated goais of the Federalist Sociefy is ·~reohierlng priorities Within 
the legal system t11 pface a premh1mo~ Individual llbel1y; traditional:vaiul\si and tllle 
1-u le 11f:law;'' .. Which priorities do yo~ believe n~ed, to ~e reor<1ered ll'ithln the legal;', ' •'ststem of A1!Jleric;t? . , . . ·· .·. ' ,. . . ' · : · : .. · 

~el>!J-Ons~~ A{ fue fedetal fovel, Co~gresi/and the Presiden~ tletemtl~e wh~t law~ t',) pass ·· .•. 
' • hlll!edon•their as~essment ofpriorities and values .. The coUrts mustfairly i~ter?ret th!if ' 
·'ila;y and not assume the role opegi.slatqis. AS an,,appeiils <;oUrtju<lge,J woi.tld carefully • 
follqw ihe precedents of the Sµp~e Court .(Uld fitirly inteyprl(t and. apply the. statutes 
p~sedoyC~ngi"ess. ·. · ·· · · ·., ··· · ·· · · · · 

. ,r ,_, 



·.A judicialnominee should not colllillent on his .or if~ agreement or disaireementwith the 
. . . ·positions of particular Justices .. A judid~ nominee similarly should not provide his or ' . ·.· · 

· · her p~onal views. on the correctn~ of Supreme ·court de\;isions. At her hearfug, · ·· . 
· Jµstice Ginsburg explained these pririciples,whic~ have beeti followed by ahn()st every 
judicial nominee in our history, Jn reSlJOnsC to ohe question about her Views on a 
particular ca5e, for example; she ~aid: ··rs~e that I am in the position oh skiet at the 

. :top of[ the] hill, because you are asking me bow I .J.rould have v-0ted in Rust v. Sullivan •. 
(1991} .. Another member ofihis conintlttee woUld like to .know how I might vote in that 

. caseor another one.· I have resisted dc:Scending that slope, because once you ask me ; 
. abQut this case, then you will ask rile about .another case tliat is over and done, ~cl ·. ·. 
ano,ther case.";Hearing at 494. She made thi.s and rel~ed pofuts:se~eral tiI!les in her. . 
J1earihg. See Hearing at474 ("I agree tliaftJioseca5es are theSupreme Couit's:precedenL 

''I have no agenda to displace them, ~d thatis about all I can say;''); Heariiig a~ 542C;'I · 
. have tned religiorisly to refrain from. commenting on ·a i;iuniberof Court deciSions''). : .. 
· ::Justice Ginsb\Jrg also specificitlly refllsed to colJllri~t on ".v,hether a particular decisi9n 
. was an example of judicial activi~. H6aripg at 558. : Justice Ginsbiirg exp lamed that the .. 

principle she was applying in decJiniii.g to answer the.Se questions. was· the !'best interests 
·of the Supreme CoUrt." · ' · · · 

J"•. 

i 1, Jn the case Rice v. Cayetanq, you were the counsel of record in a~ ;amlc~s bHef 
. arguing th~t the state ofHawaii violated the Constitution. tiy perinitting ()nly Native 

· J:law~iians to vote in elections fo~ th~ Office of Hawaiian. Affairs. In a 1999 Wtill. 
·Street Jol!rnal op-ed .you wrote ab.out Rice JI~ Cayeftano entitled "}\re Ha\y;rlians .·· .· . . 
Indians? The Justice Departme1,1t Tbmks So,~ you expressed cQhsiderable cyBicism ·•··. · 

. •about the C!jnton Administr,ation'.s justification Jor filbig a brief on _behalf of the 
··state ofHawaU. ·You wrote: "As a matter ofsheetpQiiticalcalc11lation; of course;· ... 

· ·. the explanation for Justice's posltio!J seems iVident. Ii:awaii.is ·:.strongly .····. · ·•·• 
. · .. Dem0cratic statC, and the politically correct position there is to support the st.atte's; . 

system 9fracial separa~m; But thtJnstice Departine11t a11.d its Soli.citor General 
.1are·supposedito puUaw alild principle above polities and expediency." 
.,_ .·,·· •'' . . .,. i _,· - ·. '.... .· .. ., • - -

· · A. Do you stan<J by your. statement that tlie Cllnton Adlninistratiqu m~d a ·. 
brief oii behalf of Hawaii beca~se "H.awaii is a strongly Demcicrati~ .• 
·stat<:>" and that the Clinton Administration took ~he polltie;ally col'i-eet 

·. · .. position~· in orcller to ·"suppprt the state's system ofracial separatism".? . 
I - ''; •· " , , ' . , ,,'·~,.> , . 

Do yoµ believe there ~re any instan~es1 fll w~i~h the Ashcro.ft.Justic~ . . , . 
· Departmenthas failed:_ bl your words:- "to put faw and prlnciple above 
politics and expediency"?: If so,. please provide specific ex11.mples. 

Res?~~~: I wrote ~at op-ed in c~~Jul1ction with·;iny repiesenktion ~fa ili~t and ~d iio · .. 
h> ·advance the.position,ofmy client. i\s. the iirticfostates, my client. arguCd that ·· .•. ·... · 
Ha:Vail~ could not be anal9gized tQ Native Americans for ~e Purposes of justjfyiilg a• 
111c1iij votiiJg qualification. The Departnient of JustiCe took the'.opposite view. ~The · 

• - •• •<> ' ., .. -.·. ' • • • • ., " 



.13. One of yout dfonts in th~ Rice v, ·Cayetano cas~ was .th!\ Ce11.~er for Equal 
. Oppottunity, an ·orgauizati<ln that opposes the use of affi.imative .~ction; ·Th!l. . . . . 

org:,wization's mission statement refers to ~ffirmative. actil!n as "racial preferences" 
.and states:~"'CEO supports colorblind public policies and seeks>to )>iockJhe .· . . . . 
' expansion of racial prefere11ces 'and foprevent their use in employment, ed11;catiou, 
~~~ ' ' " 



14. In the case;Santa &]'£tependeni School Dlstrlpv. Doe,·you~rote an ainicus 
bri~f on behalf o.f Representative$ J.C. Watts and Steve Lar:gent in which you · 
ar:gued that the use of louclspeaken.fcir student~le~ prayers at high school football 
gables did not constituti: ;qi Establishpient Clau~e violation o( the First Aillenilment. .. 

' The Supreme q,~rt rejeded your argume11~ by a vote of 6-3; rilI¥ig that the prarer ,,;_ 
involved both perceived and actualendorsem~ntof reli~oJI. Do)ou believe that the · 
Suprenit; Court was wrong in reachID,g th~t decisioJ1? · ;: . 

Re~on8e: J\s ajudi~i:il:nomiil~e, it'w~~ldnot be ~ppropri~te fodne to comment on. 
. . 'whether a particular Supreme Court dec~sion was correct, for the reaSons set forth by. . . 
· . Justice Ginsburg in her hearlng,for exainple. See ~o response to quC$ti0n io above~ ·.ft.s·. 
· ·• an appeals ~urt judge,lwoilld faithfully apply the Sti:prcine, Court's decision in the Santa .·. 

Fe case, which resolVed a qu¢stion that had·previo'usly divided lower courts after the . ··· · ·• 
qti:estlon had been left open in Lee v. Weisman (1992), · . . . . ·. . . . . 

' 15~· Other th.!lil the work'you p~rf~~ed on behair-or J,C. Wa~ and Steve Larg~nt . 
. in Santa Fe lnd'ependent School District v. Doe; iii defeilse'oh local ordinance'that . 
grantecl 'religious entities iµ1 exemptfo11 from. the toiµiiY's zoning restriction~; and on 
behalf oHhe Aillerican relatives of Elian Gonzalez, please descnl>e liJi other pro 

· • bono legal work that you have perlorriied as 'an aifomey; 

. R~nse: l have worked fu'puPJic ~ervi~e.as a gciveniriient·l~~ ior 11 of the 14 ~ 
· . since ~ graduated from iaw school. ·In private praetice; I spent a significant amount of 

time doing pro bono and reduced-fee ~ork. In iiddition to.the cases you cited, for . 
example, I worked on a .reliiious freedoiiJ ca,Se ~ the Supr~e. ((Ourt laio~ a8 Good . · · 
News Club v, Milford Central School District· I .als.\> ,wo(!ced o!l sc~oo1 ·choice litigation 

. in FlOtjda for·a·rC<fuced f~. ··.»:, 

.. ' , . '": ' . 

Response: Republican an~ Democratlc l~wyers obs~Cd the recount· acnvitie8 in Florida 
· in 2,000, I was patfof a group of Republican lawyers that provided observeril for the · 
reco\int in Volusia County: .:The r~ount aetiviti~ in: Vo)u~fa County ~ere relatively 
qui;ck and \Jncqn~versial. '< 

•. · 17. You indicate on your Senate que~tionniµr~ fbatyou were ~be Regional . .•.• .· • . .. 
· ~oordinator fol' Peimsylvania; Maryland; Delaware, and the DiStrict of Columbia : 
for ii group c11HCd ~Lawyenfor Bu~h Cheney 2000." Please. describe your activitieS . 



JS. 'on y~nr S~nat~ questionnaire; y<i~ st~ted: "ln 2062, eonnseltothe Presid~nf ' 
· ,Alberto Gon~ales d~cussed with rile !l:,r~c~nc:y on ·the.u.g, Court of Appeals for thll 
· .fourth Circuit" Please provide ;wore illformation about.the meaning of th:tt. . 

statement. Why were you not selectedfor the Fourth Circuit?. Was the oppc>sitioit · 
of the Maryland Senators a factor in your not being selected? ' . . . 

Response: I met at 16rigth with Senatclr S~baries, ancfhtr lndic;:ated.that myrecol'.d made:. 
me a better nonlineefor.the D,C. Circuitt\lan fot the Foµrth CircUit since) had prattic00: .'' 
primarily in Waspfugt~n and a_;; a gov=erit lawyei. He made it clear that he would not 
support a nommee for that seat on the Fourth Circill,t unless the noniin'.ee was a Maryland · .. 
lawyer; maintallted ah office inMaryland'. and pntcticed regularly in the Maryland cou!ts: · · 

.. He said that Senator Milailski agreed witfrhii:ri aboufthis. . c ·.' ': · '· . ·· . . .'' · , 
·: ·,, .. ·' ,., .. ,:' "'•" . . ·· .. ,, 



··.·toiiNYN INTRODUCESBRETTKA~ANAUGH.· 
IN JUDICIARYCOMl\'.[ITTEE HE~G, 

WASHINGTON-U.S. Sen. John Comyri, C~airman of the Judiciary, Committee.'s Con8titut!o1' 
subcommittee; introdu.ced BrettK. ka.vanaugh, nomine.eforthe U.S; CourtofAppea/sfor'the 
D.C. prcuit, at his nomination hearing in t~e Judiciary Co1r1mittee on Tuesday: . . 

~-Below is .the texfof Sen. Cornyn 's ·introduction ofBfett Kavanaugh tis pre~~;ed:.,. .... 
• • ' ' -<, • ,. " • -:•,, ,. • • ' •••• •• 

Mr: Chairman and Rlinking.r.fember;.I am privileged to irilrildµce to .ttie cO.mmittee Brett Kavariaugh.:.: ~ · 
; distingiiished attorney and devoted public servant. I have knoi'n Brett for sevc;t;\ll y\')lis, an.di have had · 

the privilege of working with him on a.C.:seTargued to the.US Supreme Court.. so lhave.been able t<i · · 
observe his legal skills from up close.) have every confidence that Brett.would be an e~ceptionaljurist 
on the U.S.' Court of Appeals for the D.C. Circuit. His distinguis)l.ed.11ca9eimc and professional record 
confirmii beyond all doubt that he possesses the inteUectu~I ability to be a fed¢ral judge, . His tenlperament • · 
;u;d~character demoristrate that~ is weUsuii.;\i, to the office. !rid~ •. I can thiPk t)f no better evideri~e of' 
his soundjudl!ment than the fact that he has c.hosen to marry a good wornan·froin the great state of Texas.' 
Brett deserves the ~~j>por1.oh_his comtruttee, and the sufo:>ortt>fihe Uruted Sll!tes Se11alt. . ' ' ·. ;: ": . 
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' 'Ordinih-ily, a nomiriee possessing such ~redentials and experiences would fu\ve little difficulty receiving' 
swift confmnation by the United States Senate. Unfortunately, as. obsei:yers of.this committee weUknow, 
we are not !ivfog wiper ordinary cir9umstancestoday~ lhope that.the distinguished nominee before the.' 
committee tod~y will rece.ive fair trea1ment.. His exceptional rec9rd of P!'blic ~ervice in the fed.era! .. 
government will serve.him well on the p.c. Circuit behch. His wisdon1 a!t4:cowisel havebeeri trusteq at 
~he Jiighesi ley.e.lsof goyeinment. · Yeq fear thati.t is preciS~iy Brett's distin~i.shed recofd of el\perience 

· that wiU be used against~· I sincerely hope that t)lat will not happen - after,311, 'it ".'ould be truly .. · · 
pervers~ to use one·' s 'recor!i of serVice against !I nominee, especially with respect to ii court that .is so ' 

, much inneed of junsts who are knowledgeable' about the inner workings cif t)le federal goverriment: ' · 
: ' . ' . ' . ' ' ' ' ' . • • • ·. ' ·, . t.~' • 

.. , r!ldeed, m~~Y su~ces~~l judicial n()hlirie~ ~~Y~ br~~gh!:~o the,b~ch: exien;ive recor~ of~~~de in .. 
partisan political environments. I have often said.that, when you place your hand on the Bible arid swear. 
, an oath t() serve.as a juoge', you change "'.Yo,u foam that.your role· is no'fonger partisan0your duty is no 
longer to. advocate on' behalf of a particular partY orclierit; but rather to sem as ,a ne~tral arbit.er oflaw. 
The American peopie widerstand that when your job changes, you change-~nd $at people atl'.fully 
~apable of.putting aside their persorial beliefs in order to rulfill professi0nal duty., - ' 

That's wh; t)li~ body has traditionally ~onfiimednorriiriee.~fter nominee ~th 61ear records ofseri.ice to 
· ·'· orie particular P.~·~r political phi,lo.s~ph)'.' ~uth·B.ad_er Gin.sbUrg sCrveii"as ~era] Co~sel ~f'tl;l~ · 

, c ACLU .. Of course, it's difficult \o imagine a more ideologieal job than General·C9wisel oft)leACI_p; 
'Yet she was confirmeil l::IY overwhelming m!"gins oftheUnit¢d·States Senate,": first by wiaµiriiou5 .· ,y 
bonsent to .thbD.C. Circuit, and. then by a vote of96~3 to .the U.S. Supreme Collrt. Stephen Breyer ~as . ( 
th~ De!Jlocrats' Cliie~ C9unsel on the Seil.ate iudiciary,Cc\mniittee~ before he \oo :Was easily conf~~d io, 

Ahe !st 'circuit .and then to .. the·U.S. Supreme·Co~c. Byron.White was the.second-mostp()'w.erful p61itical 
, appointee at the Justice Department Wlder PresidentKennedy, when the.Sena.le confumed liirri.io the' -
'•Supreme Coilrl by voice vote. Liberal.activist Abner Mikva 'was a D,emocrat rilemb.er oq::ongress whe.n 

'1,, 

. .he was confitmed io the D:C. <;:ircuit by a majority of:the Senate. Indeed: .as riianfas 42 of the. 54 judg~s · 
. who h~ve se~ed on the J?:C. Ci~ciut came to the bCnch with political backgroiinds ..:.. including serVice in . 

appointed or, elected political office. ,Alfreceived the respect of an up-or"<)own vott\ on the floor of the · 
, United :states SeIJ~te, and all recei:ved the suwort of at least a majority of Senators, as our C()nstitUtib;n · 
demands:· 1 , 

···, 'c 

So hisforicall}i,this body and thi's ~oµunittee have exerCi~~d theadVice ~d consent function seriously arid 
,appr9priately, by emphasizing legal excellence and expeiience'.'..,a11d'nqt by PU(lishing noffilnees s'imply ' 
Jor serving their political party. 'It would be.tragic for the federal judiciary,. and ultimately harmful to th~ 
American people who defiend 01dt1to establis~.a n~w-standafd today; ~nd fodeclare tha,t anY attorney .,: 
who' takes on a political client is somehow disqualified from confirmation..:. no matter how talented; how 
devoted, or ho~ fit forthe fedeni~ ben~h !}lcy may truly be; · · · ' · · · 

. ·, ·.' . '· . ''• ,;,. -· ·.: .. ' .', 

.Brett Kavanaugh is' a skiUc.d ~ttomey wh~:has denmn:Strated his 6ommitlnent to p~blic servic~ thr~t1gho~t' 
his life and; career. He happen~ IQ be a Republican; and he happen(to be cl~se to. the.Presldel)t. TI\is is a· 

_ ~r~sidenti(ll ele~tion year, but the rigorous. figl)t for the .White House_ shou.ld not spill over to the judicial , . 
._ . !'onfirn1ation process; Last ye"!', it was wr9n~ for closefrielJdS of tne Presiq~nt like Texas Supreme c:;ourt 

: Justice Pri.scilla Owen to b~ denied even tJie basic courtesy and Senate tradition ofanup-or-down:-Joie;: · 
· ·simply tO score, political points against the Pre,sider;it.,.TJiis'.year!. it would be terribly wrong foi Br~tt to-be. 
· denied confirmation - or at least an up-Or-down vote - simply because he has ably and consistently 
served his President, his party, and his country.' ' -

" 

' ~- ' 

·,i 

fc·' 



· Cont!lcti Margarita Tapia; 202/224-52Z5 · 

. · Statement of Chairman Orrin G.>'.iatch · · 
Before the United State's Senate Committee on .the Judichiry 
· Heariugon.tlie.Nomiuation,of · · 

. BRETTM. KAVANAbGH y. 
TOBE. UNITED STATES C1RcmT JlJDGE FOR Tm_D1sTRiq ()F c~Ll]MBIA cmq.yiT 

. .· ;I am pl~ased to welcoin~ !o the C(!mmitt~e,i~daym~bers, giie~ts; arid our no'mi11ee, Mt: } 
Bre1:( Kavanaugh, who ha5 b.een ,riomi11ated by President Bush to.·be a United ~tates qrcuit Jl!dge 
for the District of Columbia Circuit: We also welcome members'Of.pis family: I would note his 
father, Mr. Ed I<avanaugh, Iong-timePresident of the CfFA, is a great individual ,whom we all 
'respl:ct. Welcome.to YC!1:1 all. · " ' · · · · · · ·· 

. . . Before we turn to the nomination, I want to tell memb~rs of the Con1mittee that I re~ain. 
hopeful that we earl conti~ue fo COf11pl~te tI!e work of ih~ Comniittee on both legislation and . . . . 
. nominations. hwas disappointed that we )'Vere not. a.ble to accQrhplish more at our miu,irup last 
week: Eariier this month we did repo!1 five district judges and two ciicuitjudges. ·I do·· 
appreciate the Cciminittee's efforts in that regard. · > · · · · · ·· ·. · 

... '·I remafo concerned about the exec~tive calendar and floor action. ) r~main hopeful th~t 
. . iin accommodation onnomiriees can be reached and that fl6or. action can be scheduled for tl;iose 
. ·· judges .. Th,e Senate. bas confinneq only foll!'. judge~ ,this year - aU PiStrict court judges. ~y 

comparison, in ,the last Presidential electiori}'ear of;2000 c- with a Democratfo }>re5ident and a 
. Republkan S\inate - seven judges had been ~nfinned. by, this pofot~in the year;,;includihg fiVo;i · · 
. 'Circuit court judges. Fuithermore, we are way behihcj the pace of that electioii''.year, which. Sa"'. a.··. 

tolal of39 judges.confirined. Arid we remain well behmd President Clinton's firSttem1' · 
confinn~tibh tot~) of203. .· 

•. So while we ha.,"~ made some progress iii reporting~omillees i~ the full Senate, the work 
ofconfirining judges remains. We presently have .twenty~hine judges on the Exec\,lti,ve .Calendar. 
Five Circuit nominees remain fromla8t year on tile' executi\'.e c~lendar in addition to.the si~. 

: reported this Y~ar· Eighteen districtno~.inees are available for S~~a)e confinnatiorl, including· .. 
· . !Wo'hgldovers· from the last session. Butwe are makiri:gprogtess; and I thank all members for .. 

th~ir ~upport an<! ask for theif continued cooperati6n~ · · ·· ·· · 

i 

I 
I 



.. · ··.··:.•: . · Al;ler graduating fr0m Yale L~w: Schwl in 1990, M~. K;aylll\~ugh serv;;d as a Jaw ~Jerk 
··,.for three appellate judges: )ilstice Anthony M:Kennedy ofthe Supreme Court~ Judge Alex 

Koz,jnski of the United States Court of Appeals for the Nin\h Circuit, an9 Judge Walter~· •: .> · 
Stapleton of the Unit.ed States Co.urt .of Appeals for.the Thifd Circuit. ·tte served for one' year'as . 
ari)1ttomey in the Office of the SoHcitorpene~li.wtj,ere he prepared briefs and. oral \U'gumentS. · · · 

.· . . ... Mr. Kavanau~ served in the Office ofindepend~nt Counsel; under Judge Starr, where he, 
conducted Office's investigationin~o the death offonrier Deputy White House CoiinselVii~celit .£, 

. W: goster, Jr. He' al.so was responsible for briefs and argumeritsregar(jing privilege and other . 
l,eg~l matters that aio'se during iµv¢stigations coriductcid bytne Office,.· Mr .. Kavanati&h was P.art · 

. of the team tb:at prepared 'tiie .I 998 report tciCo.rigress regardjng p0~sible ground~. for ·· : ·. · 
:irilpeacl1J!1erit of the ,J'.iesident of tJi~ Uajt~dStafos:: ... · , .. 

•The American Bar AssoCiatio.n has rat~d Brett Kavanaugh as "Well Qualified.". Let me. . 
remind every9ne what th~t rating means .. Acc9rding to guidelines published J>y the A!Jierican .. · · .... 
Bar Association Standing Committee onFederaUudiciary, "To'meri\.a rating of 'Weil'· . '· > ·.··. · 

'. ,Qualified,' ihe nominee must be at the top of the leg11l piofellsion in his orher legal cornmimity; 
have.putstandirig legal ability, breadth of experi~cei ihe high&t reputation for integrity and 

· .. either have demonstrated, or exhibited the' capacity for,judfoial temperament" 

Fir~, is(hat.¥r.:£\avanaughi~fooyoungand iilexJ~nencedtObe,givet) a lifetime ... 
appointment to thdederal bench, piirtfoularly to the. important o:CiCircuitCourt of Appeals: . 
,Thefe are inany examples Qf judges V{ho were appojnted to the bench at an age similar to' Mr. 
Ka".rurnugh, who is 39 years oltl; and have had illustrious careets. · F()r example, a!Lthree of the 
judges for whom M'.. Kavanaugh clerkeciwere·appointed to ihe bencl) before ihey \V¥re 39arid · 

·all have been recognized as distingiiishedjurists'.}ustic~Kennedy:wa8 appoiiite<l to the ~th··.·· · 
Circuit when he was 38 years old; Jild~e ~pzinskj was app0iilted to the 9th Circuit when he was 

• · 35. yeais old; and Judge Stapleton w<JS:appointed.to tlii; distfict court at 35 andfater eievated to 
the. 3rd Circuit. · · · · ·· · · · ·' · · ' · · ·· · . . · ' 



. . ... ·. Wi.th regard tojudicial expenehce, I wouldrdterate that BreitKav\IDaugh has all ofthe 
qualities necessary tb be an outstandingappellate judge .. He has impeccable academic . : : '. 
cre.deniials .\Yith exten~ive experience in. the app~}latc .courts; both as .a clerk and as coup.sd;. 
l]avi11!i argued both civil. and crimi11al matters before t)le Supreme C.ourt and appellate courts 
tliniiighout the country. ' . ' . . ' . ' "; ' . . . ' 

·· As I have pointed out with previ~~s n~~inees, a number ofhliihly succesifoljudges h~ve 
· coine to the .federal appellate bench without priorjudicial experience/ On this .particular court. · 

the D.c; Circuit, oniy three of the nineteen judges confirmed since Pre~ide11tCarter's. tei)n began 
· in 1977 pieviously hac! served as jµdges: . Furthermore, Pre~ident.Clintori nominated; and the 
; Senate confiirried, a total of 32 lawyers wi!hout any.priofjud!cial'experience to the U.S. Court of 
Appeals, in.eluding Judges David Tatel <ind M~rnck Garland td the.PC Circuit. .·· ' • · · · 

Opponents .will attemptto pbrlray Mr. K~vanaugh as a.rig)lH;,.ihg ide~logue who pursues 
a partisan agenda. I believe.this allegation is without merit :in.d a 9areful scrutiny of his record':: 
willdemonstrate otherlvise, He is an individual who .has .devoted the maj9rity of his c~¢er .t<? .. 
publiC serviCe, poi private ideological causes: Within his public car.eer he has dedicated.his \vork · 
tq. legal issues, always working carefully and th?ro.ug)lly iiia professional IPcanner: 



'While l seettii!t Mr. Ka~anaugh is a·w~ll-educated yourig man whoh~s. had a . 
. ; series of presti'gious jot>~. some leg~!. some: political, with prominent· .. :'. <.; .. 
. conservatives, I.have serious doubts about whether this job is fyght fcir:him and· 
. w~ether he. is rightJoit:his job. . ., 



·.~·Dear S13na;ors Hatch an~ Le~hy: 
On.•behalf.of theNational Association forthe Advaneement of Colored'·• 
People (f:JAACP), ·• our natiops ..• old~st, •. largest and .. most widely 
rec99niz0d Ql<lssroots• j:iased civil rights .organization, I Would Hk13 to .. , . 
express ·our opp0sition to . the' nomination· of Brett Kavanaugh . to th.e! 
.J:Jnited States Cou('t of Appeals for the Ois~ictof p~1umbia. · 

Mr. Kavanaugh • ser¥ed on the . staff of, the. White Hou5e Judicial 
Seleclioh Corhm,ittee !3S Associate ·counsel. As' such, Mr:· Kavanaugh· 
was responsible for overseeing etfcirts'initiated by President Gecirge W .. 
Bush; to pack our nations Courts with extreme right~wing judicial. 
nom.iriees. 'Clearly inhereni to the President's judicial·selectiOn proeess 

' sho,uld, be '·the imp13tus to' selec;t,' noniine,es. that maintain . .the. ju(jicial ... 
. temperament and. integrity necessary to 'te'mperate ou,r nations la~s as 
. intended by ifs crafter~ •• instead of le11islatirig from'the .B.erich. Ramer · 
than focµsing. on nominees. that would e.arri. th.e respect of the Ame,rican 
.people by maintaining an· ideological balance· on the. U.S. Circuit Court,, 

· Brett Kavanaugh focused ,on right~Wing extremist candidates that woul~ 
seek to. employjudicial activist s(lcltegies to evi5,cerate .civil rights Jaws. 
·This., ~isregard for judicial balance and . intent• of law is clearly 





i-'·' 

' .. ~; ' 

1.54 
~,. . 

, Propositiop·269, bY prohibiting,CC1lifornic:i.citi~~. from requiring.that their 
contractors con.duct meaningfµl.outreach.to.minority and women owned 

· subccmtractcirs: The NAACP opposed the nomination of Claude Allen to · 
the United States Court of Appeals for the Fourth Circuit because .his 

·.views.would j~bpardize. the civil rights ani:J civil liberties protections of 
·.·.African Americans and other raciaLand;ethnic ,minodties. His stated 

opposition to. the Martin Luther King,'·Jr. QOlidi,:iy; and certain electoral 
protections under'the· Voting Rights Act ·and other social jssues during 
his tenure with former North C~rolinaSenator, Jes·se Helms are.adverse 
to civil rights for African Americans .. and otheri .racial and ethnic 
min~[ities.' ' 

l:he Unit~cf States. Cod rt. of Appeals for ·.th~ Di~trict of Columbia is 
considered ,the second . most· powerful court in . our country. . The 

. Supreme Court's limited caseload. means that the· D.C. Circuit otten , ·· 
· provides the , determinative. legal review of federal agency action 

invqlving labor relations, voting rights; affirmative 'action, clean air 
standards, health and ; safety regulations,' ,consumer privacy arid 

. campaign firianc.e. Nominees. to ,all courts, 'including the <D.Q. Circuit 
Court, should. have superior qualifications>; ·. · · ' · 

,'., ,' ~I ' : ; : 

;As such; we urge you in the strooge,st possible: terms to oppose the 
'confirmatitm of Brett' Kavanaugn to th~ U.S. ,·court of Appeals for the 
District of Columbia and urge the Bush 'Administration to nominate.men 
arid wome[\ ·that represent the.·. va!ues, , c;liversity .. arid, j~diCial 
temperament that ·will. 9e respected, by the Aryieiricarr peopl~; as we ... 
experienced with President Bush's•r:iomii:iati9n, ·anq the U:S ... Ser:i~te'.~ · .· 
Confirmation of Judge Roger 9regory' to the U:S'1 Cdurt of Appeals,toth~ 
FourtnCircuit. . ·· · · ·· · , ' 

Thank you for .your careful consid~ratioh qf thi~,cru~ial matter, Should 
•.. you havEl, any questions or co.pcerns, please contact m~e, or my Burea~ 

Counsel, Crispian Kirk; at (202) 638~2269~ · · ·· : ,, 

'\,' 

''\.I 

,,-,, 







~ut int!Je same public discussions of.the Pr~si~ent's ju:cli~ia! n~ininatioris where he has cited the~e five . · 
. criteria; Mr. Kavanaugh has routinely der.tied tl)ai'the Presidentco.11sider~ a nominee's i4eolo&)'. The . 
record before us starkly belks. that claim - it just doesn~t ,hold wat;!i:. . . . 

• -·, ,_ .· ,_, , ... r:: . ' ·' 

. Ifideology did not matter, \Ve would see no,;ooati6ns scattered a~rciss the ideological spectruffi. }'here 
• · would .be roughly equal nUfubers. ofDeuiocrats and Republicans With a healthy dose of ipdepei:\dents'• 

· tlrrownfu. ··We would see sdme n.oiniilees edge left. of cei;'te~ while others tip rigllt, with' a few olltli~s 
. : . af each. extreme. . . . . . . ; . . . . ' . . . 

Ofoourseideofogy.has played arple in thisproce5s. 
the intelligence.cifQ!e American pe.ople. ·•· · · 

' ., . . .-·; . .._, .. · . . 

A second area f expect we will get i~to is cl~sely ietat~d}O the first~ Ah' noted attl)e outset, there is ~b 
.. question that BrettKavanau&h is a \)right and talenled'yciung la.,iyer. There is no question thatfqr 
. 'someone of his age, he has an extraodinary i-e.sume and that he has achieved in every job he.'has.held. 





But \Ve aiso would have we!couied the nomination of a mainStreant co~erv~tivewho has·~ record of 
·: .illde~dence from partisan Jio!itics,.·who has .a demonstratedJtlstoT)' ofrion-partisan service, wllo has a 

proven rticoro of cOlJl1Ilitinent to the ml~ ofla"'' and w~o we Can· reMonabjy t;:ust'Will serve juStiee; not ' 
Jiis pol.itical p~trons; if co:nfiinloo to this powerful lifeti\ne jiost: , · · · · . . . · . . . · 

_: '-'·. ·' '.:' ·· . .-' ': '1 . . >,:. 1. ' ' .. ·, .. ·<. :: ... :.·,·1·'.·;; : . "/, ,;:- '. ·: ':. ·. '. 
·. Brett Kavanaugh is the ypungest person nominated to t\leDC Circtiif since his 111entor, Ken Starr, If 

you go through the pre-judiCi.aLapP,ointment. accompllShlllerits of the 9judgeswh0 cu1rent!Ysit.on.tp.e · 
. DC Circiiit, ypu will see that Mr .. Kavanaugh) accomplishments pale by~triparison.. . 

Judge RlUldolphspent 22 ~earS ""'.ith fede~l artcLsiate attomets genera) offices, including servic~ ~ 
. Depul)/Solicitor Ge~eral oftJie United States, and a la':Y firm partnership. . · · 

,( ., ··1 . 

Judg~·R~~~ra had roughly JO years 6f s~rvlce in bµtli fed.~raJ and stategoverI1IllY:1ts, in~ludin'g a stin(as 
·: the Corporation Coumei for DC, and several)'ears on DC.'s equivalent of a state supreme eourt. · 

.·' ·' • ,_. ,. < ,' • ! •. ' ' ' . ·I . ' •'., ., • 

. ·.· A~d Judge Robei;ts spent nearly 25 years going bapk ind foM b~t\\:ren his la~ '.finn, partnership wh~ · 
h.e ran his Jaw firiri's appellate practi.ce ~rid significant serVice in the Department 'ofJiistiee. · :, . ''.:. :, < ., ': .·· .<.·. ::. ·, ,,;.y '. .\. '.:· ··: 

Lik~Mf Kavanaugl~ many ofihe.9 curreritjudges onillis c~urt held prestigious C!erJcships, ini:Juding. 
. clerkships on the Supretne c;.oUit .. But they all ha<:Isignficiantaddition.il ilxpetjence; ~o~-p;irtisan . · ' 

experience, to help persuade us that they m~rited confirinatioJl.' ' · · 
' ~. I ,, • • • ' • ' .". ' " ' • • ' • '~ • • ' ~ 
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