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MlGUELES'rRADA 

NOMJNEE TO THE U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT .·· 

Biographicallnformation - .. . ·. .. 
· • Estrada is currently a partner in the Washington, D.C .. office of Gibson, Dunn & · 

·Crutcher, LLP, where he is a member of the firm's Appellate and Constitutional La\\'. 
Practice Group and the Business Crimes and Investigations Practice Group. 

• The ABA unanimously rated Estrada "Well Qualifi.ed;'' · . .. ·. · .. 
• If confirmed, Estrada would be the firstHispanic ever to sit on the U.S. Court of Appeals 

for the D.C. Circuit, which many consider to be the second most important federal court 
in the United States after the SupremeCourt. 

• Estrada. has argued 15 cases before the U.S. Supreme Court and is widely regarded as one 
of the country's best appellate lawyers. · · 

• Estrada received his J.D. magna cum laude from Harvard Law School where was editor 
of the Harvard Law Review. 

' . 

• ·.Estrada served as a law clerk to Justice Anthony M. Kennedy of the U.S. Supreme Court 
.in 1988-89. 

• Estrada has performed significantpra bona service, including representation of a death 
row inmate before the Supreme Court - a case to which he dedicated· approximate I y 400 
·hours. 

Controversial Issues -
• Because Estrada has no judicial experience, he should not be confirmed. 
• The Administration has refused to produce memoranda that~strada wrote when he was 

an Assistant to the Solicitor General. 
• Estrada does not have support in the Hispanic Community. 
• Estrada did not answer questions on critical issues. 

· Responses -
• · Five of the eight judges currently serving on the D.C. Circuit had ho previous judicial 

experience, including President Clinton's nominees, Merrick Garfand and David Tq.tel.. 
Judge Harry Edwards, appointed by PresidentCarter, also had no judicial experience 
when appointed, and was younger than.Estrada. Two Supreme Court Jqstices hadno1 
judicial experience when appointed to .the Supreme Court: Byron .White and Chief 
Justice Rehnquist. · ·. · 

• These. confidential attorney-client memos were not requested for the seven previous· , 
nominees to the Courts of Appeals who had worked in the SoliciforGeneral's office. In 
addition, every living former Solicitor General-both Demo.crat and Republican-signed 
a joint letter to the Committee, stating that this request would have a debilitating effect on· 
the ability of the DOJ to represent the U.S. before the Supreme Court. · 

• Estrada has overwhelming support among Hispanic organizations and in the I:Iispanic 
community. For example, the League of United Latin American Citizens, the Hispanic 
National Bar Association, the U.S. Hispanic Chamber of Commerce,the Hispanic 

. BusinessRoundtable, the Latino Coalition, and many other Latinoorganizations·strongly 
support Estr.ada. · ·. .· ' 

• Estrada properly refused to say how he would iuie on specific matters or cases that might 
come before him as a: judge, which is both traditional and appropriate for a judicial. · 
nominee. He testified that he would "follow binding case law in ever case~' even when he 
may disagree with, that precedent. 
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MIGUEL ESTRADA 
NOMINEE TO U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT 

(Nominated May 9, 2001) 

Summary 

\ . 
Miguel Estrada is an. American succes.s story who represents the .· .... 

mainstreamof American law and American values. He came to thiS'.country. · 
at age 17 as animmigrant from Honduras speaking little English. He has 
risen to the top of the legal profession--'- a magna cum laude graduate olf 
Harvard Law School, law clerk to Supreme Court JusticeAnthonyKennedy, 
. fedleral prosecuto'r in New York, Assistant Solicitor General of the United 
States for one year in the Bush Administration and for four years in the. . 
Clinton Administration, and leading appellate lawyer at a national law firm. 
Miguel Estrada has argued 15 cases before the Supreme Courtofthe1Jnited 

'-States, inch~ding one case in which he represented a death row inmate pro ... 
bono. He has strong bipartisan support from prominent Democrats, in.eluding 
from many high;;.ranking officials in the Clinton Administration such as Ron 
Klain, Seth Waxman, Bob Litt, and.Randy Moss. The American Bar 
Association unanimously rated Miguel Estrada "well-qualified," its highes{ 
possible ranking. Miguel Estrada has strong support itn the Hispanic ,, 
community, including from LULAC, the Hispanic National Bar Association, 
the U.S. Hispanic Chamber of Commerce, and numerous other Hispanic 
organizations. This is an historic appointment: If confirmed, Estrada would 
be the first Hispanic ever to serve on the D.C .. Circuit, which many consiqer. to · 
be the second most important federal court.ht America •. Miguel Estrada.'s 
nomination has been pending since May 9, 2001. The Senate should confirm 

. him promptly. 

2· 
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BIOGRAPHICAL INFORMATION ON MIGUEL E~TRAl>A ... ,, .,.-. 

• Estrada is currently a partner in theWashingtmi, D.C: office of Gfuson,·n~.& CfutCh~;· .. 
· · LLP, where ·he is a member of the firm's Appellate and ConstitutionalLaw Practic~ · ·. · • . 

Group and the Business Crimes and Investigations Practice Group. ··•· · ··· 
.· ... 

.•.. . The American Bar Association u.nanimo:usly rated Estrada '!Well Qualified," its h.ighest .· . . 
possibl~ rating; ... 1 .. 

• Estrada was born and raised in Honduras, and .came to the United States at ~~e'17. If ·' · 
confirmed, Estrada would be the: first Hispanic. ever to sit on the U.S. Court.ofAppeals 
for the D.C. Circuit, which many consider to be the second most iniportantJederal co\irt ·. · ... 

. · i.n the United States after the Supreme Court .. · · · . .. . . . · : 

. ·.· ~.· . Estrada has extensive appellate experience and is widely regarded ~s one of the c6~trf { 
. :. best appellate lawyers. He has argued ·15 cases before the u.'s. Supreme Court ... : · · 

•• 

I '• ." o From 1992 until) 997, Estrada served as Assistant to the .. Solicitor General of the.' 
United States uncler both Presiqent Clinton and President Ge0rge H.\V: ~ush. ·· · 

. . . . .· . . .. ".. . ,• . . '• . .. : 

o Froin 1990 to 1992, Estrada serV'ed as Assistant U.S. Attorney and Deputy Chief 
· ofthe Appellate Section; U.S. Attorney's Office, Southern District of New York, ' .· 

. where he.argued appeals befor~theS.econdCircuit andtrie,dcases·infederal · .. · .. :.> 
· . district court. · ·· · · 

o . Estrada served as a law cle~k to Justic~ Anthony M. Kennedy of the:U:S. Supreme•··.· 
Court in 1988-89, and to Judge Amalya L. Kearse ofthe U~S: Court of.Appeals · .· 
for the Second Circuit in.· 1986-87; · · · .. · . 

. ·:. . . · .. ·. . .. . ' .·. ' ... 0 . _:_. ... ,. . .. .'• .' . 

·Estrada received a J.D. degree magna cumJaude in 1986 from Harvard Law Scho9l, -, 
where he was editor of the Harvard Law Review. ·. Estrada graduated with a bachelor's. 

· .. degree magna currilaude and Phi B~ta.Kappa in. f983 from Columbia College.· · · 
' : . - . r' ~ . ·. . . . ; 

. Esti;ada·has performed significantpro bono se~ice; i~cluding_represeritation ofa.death 
. row :im;nate b~fore the Supreme Court -:- a case to which he dedicated apprnximat¢ly4.00 

hours. . _. · · · · · · ·· . ·. 
""· .. 
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• SELECT HISPANIC COMMUNITY SUPPORT FOR MIGUEL ESTRADA. 

• 

•• 

The followfng groups, among othe~~' have announced their supportfor E~trada: 

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• .. 

League of United Latin American Citizens (LULAC)(nation's oldest and.largest 
Hispanic civil rights organization) · . . · 
U.S. Hispanic Chamber of.Commerce, 

. Hispanic National Bar A§so.ciation 
· Hispanic Business Roundtable 
The Latino Coalition · · 
National Association ofSmall Disadvantaged Businesses· . 
Mexican American Grocers Association 
. Phoenix Construction Services .... 

· Hispanic Chamber of CC>mnierce>of Greater Kansas City 
eHEBC Hispanic Engineers Business Corporation 
Hispano Chamber of Commerce de Las Cruces · 
Casa Del Sinaloense . · 
Republican National Hispanic Assembly · 
Hispanic Engineers Business Corporation· 
Hispanic Contractors ofAmerica, Inc . 
·Charo - CommunityDevelopmel1t Corporation 

4 
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. . . ·. ~TATEMENTS BY SELECT SUPPbRTERS''OF MIGUEL ESTRAJ)A. · .. 

. League of U~ited Latin American Citizens, Rick Dovalina, National President .. 
•. f, 

· · .• "On behalf of the League of United Latin American Citizens{ttJLAC), the nation's·· .• · ·· · 
oldestand largest Hispanic civil rights.·organizatfon; I write to express·our strong support. 
for the confirmation ofMt. Miguel A. Estrada .... Few Hispanic attorneys have as .· 
strong educational credentials as Mr. Estl'.adawho graduated niagna cum'laude and· Phi· 

· Beta Kappa. from Columbia. and magna cumJaude from Harvard Law School, .where he ~ .. 
·was .editor of the Hai:vard · La,w Review.~ He also served as .a law clerk to the Honorable 
. Anthony M. Kennedy in .the U.S. Supreme Cowfmaking him one of a handful of . . 
Hispanic attorneys to have hJd.this..opportunity~ He is truly one of~he.risiQ.g st.ai:s iii.the 
Hispanic community <md. a.role, model for our youth.·~· (Excerpt from Le,tter to .Senator · . 
Leahy, July 3, 2001.) · ·. ·· · ·· · · · · ·· .. · ·. · 

. ..· . . ·.: :.. . '.· ... ··. ·.. .:'.' :· . 

. The Latino Coalition, Robert Deposada; P~es~dent . · ' · · · · 
.·' :... .. :' '·' ;.,_ 

"To de:ny Latinos, the nation's largeshriinonty, 'the<6pportunity to 'have bne ohmr owit. . 
sel"Ve on this court in our nation's capi~l is U:Uforgivable." '(Apri/J.O,: 2002, press. · · 

· release.) . · · · ·· . . · ·· 

.. United States Hispanic Chamber of CoQinier¢e, Elizabetb Lisboa-Farrow, P.tesi<Ient .. 

''We unanimously endorse this nominee andstq:mgly urge youto move on the.· 
confirmation of Miguel Estrada. As ~judge, he will be a credit to thefederaljudiciary, ' '. 
the. Presi&n( Hispanics, and all. Americans.". {Exc~tpt from Letter to S~~~~or Leahy, .· . 
Oc.(ober 23, 2001) ,· . · . ,· . 

Hispanic NationalBar As~ociation, J.laf~ef A~· Santiago, National Pre~ident · .· -~: . 

.. 
"The Hispanic National Bar Association, nati.onal voice of over 25,000 Hispanic lawYers 

· in the United States; issues its endorsement:., Mr. Estrada's confirmation.will break new 
.·· ground for Hispanics. in the judiciary: .. The. time has come to move C>n .Mr .. Estrada's ·. 

nomination. I urge the Senate Committee on the Judiciary to schedule a hearing on Mr.,: .. : 
Esti;ada '.s nomination and the U.S. Senate t9 bringJhis. highly q~alifieci nominee tp a ·. · , ·; .. 
vote~;'. (ExcetptfromHBNA PressE.eleas.e, D<:toqer 12, 2001/ .... ,· . '/ . . , , 

National Association of SmallDisadvantage(l Businesses; Henry T. Wilfong; J:r., President 
' • ; '. • • •· • • • • ' ' • '< ' ' .' ' • ~: • • e • ' • • • • ., '. ~~( : • < '.' 

. '. 
"The NASDB Would lik~ to add our shpp~rt .. ~ :·f9rN,liguel Estrada'snominationas 1 ,' .. ' .· . 

: ... · ... 

• 

United States Court of Appeals Judge for the·District bf Cohmibia· Circuit. Mr..' Estrada is' · · 
a brilliantly talented and accomplished attoniey who will make ·an outstanding addition to • 

, ··· · the. prestigious D.C. Circuit. '. .. While we do not dwell on symbolism; yve feel that Mr. · 
·· · Estrada's appointment as the first Hispanic member of the DC Circuit will be ofbenefif · · 

·to us in further illustrating the wide range .of talentinthe minority coinmuiiities,just ·•·· 
waiting tQ be· effectively and fully used,~' (Excerpt from Letter to. Senator Leahy, July: 12; . · 
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Hispanic B~siness Roundtable, M1:trio Rodriguez, Pn~sident.. ~. r' • 

·. ·.···.r 

.' ;'Fr~Il1 his hqmblebeginnings as an immigr~nt frOIIl II011d~l!S who achieved.a stellar,' 
academic career at Colum,bia University and Harvard Law School, to his varied and 
impressi~e achievementsin.theJusticepepattment and private firms,Mr,Estiadahas · · · .. , 
shown himself to be of superior talents and accompljshments ... , J am confident that this 

· first Hispanic melllber of th.e DC Circuit wiltconti.riue to lead a dlsting\liShed care~:rwith : 
tho\ightful .and fairdecisions." (ExcerptfromLettq to Senator Leahy, July 17, 2001) : · 

... ·'. 

·.Barbara Ha,rtung,co-co.unsel with Estrada in pro bon:o case.represent.ingdeath.row inmate 

"Migu~l' s respect for the Constitutism and .the law may e~plajn why he too}( cm Mi: .• 
Strfoklet's case [the death row inmate]; which at bottom concerned the fundamental 
. fairness ofa capital trial and death sentence. One.would not e~pecf the defense o:(a cieath 
row inmate to. become the legal mission of a strong political conservative." (Excerpt from 
. Letter to $enator Leahy, September JO; :2002;) . . . 

. ' 

. Herman Badillo, former Congres~man from New York .. · 

.. J· 

"When. confirmed by' the Senate, Miguel Estrada, a 'brilliant fawyer wjth. extraordinary' .• ' ' ' ... 
ci:ederi.tials, will be the first Hispanic on the second most prestigiQus court inthe land, He · · 
will be a role mC>del not just for Hispanics, but for' all immigrants and their thildfeti. His . 
is the great Americaµ success story .... ~ · This ,treatment of Mr,~ E~ti:ada is demeaning an.d: 
unfair.;' (Wall Stre,et Jo.urnal, January30, 2003) ' · . · .. . · · ·· · · · 

Setl:I Waxman, former Solicitor General to President Clinton , ·. 
. . . ' + . . 

· .. :·P· .. 

'·:·· 

''During the. time Mr. Estrada and I worked together; h~ was a· model of professionalism 

"· 

. .· 

~ .... .- -.. 
·.·.>: 

.. ·. and competence ..... I greatly en'joyechvorking with Miguel; profited from ow: ·: 
inter~ctions, and was genuinely·sorry when he. decided to leave the office in favor of 
private practice ... : . I have gteafrespect both·for Mr. Estrada's inteilectand for his. ' 
integrity ..... In no way didJ ever discern that the recormrnmda.tions· Mr. Estrada made or .. · 

' the views he propounded were. colored ill any way·byliiS personal views '-- of indeed that .. ·, ,,;; . -
they reflected anything other than the.Iong-:term intere~t.s of the United States.'; (Exce.rpt 

.. ·.' ...... 

from Letter to Senator Leahy, September 17, 2001) ·· · · · · · · · · 

RoD.aldKlain, former Counselor to Vice Preside11t Al (;ore· / ·.'' 

,,. ,··. . ..• :.·:·. 

"Miguel is a person of outstanding character; tremendous intellect, and\vith a deep· 
commitment to the. faithful application of precedent.· .. : : Miguel :will nile justly toward 
all, without showing favor to any group or individual.: ; . the challenges he has overcome . 

' •. . in his life have made him genuinely compassionate, genuinely concerned for· others;; and . 
genuinely devoted to helping those inneed. ;•' (Excerpj from Letter, .to Senator Leahy, 
January 16, 2002.) · · ·· · · ···· · " · · · · 

. :::·.··, ..... 
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Bipaitisalll group of 14 former colleagues in the Office ofthe Solicitor Gen~raJ at U.S. 
Department of Justice 

"Miguel is a brilliant fawyer, with an extraordinary.capacity for articulate and incisive 
legal analysis and a commanding knowledge and appreciat,ionfor thelaw. Moreover, he 
is a person whose conduct is characterized by the utmost integrity and scrupufous . 
·fairness, as befits a nominee to the feqeral bench .. In addition, Miguefhas adeep and 
abiding love for his adopted country and the principles for which it stands, and in · 
particular the rule oflaw. We holdvaryingideological views and affiliations thatrang~ 

, across the political spectrum, but we are unanimous in our conviction that Miguel would 
· be a fa_ir and honestjudge who would decide cases in accordance.w!th th~ applicable 

legal principles and precedents, not on th~ basis of personal preferences or political 
yie"'.points." (Excerptfrom Letter toSenatorL~qhy, Sep(:mber19, 2002). · 

!landolph Moss, former Assi_stant Attorney (;~neralfor the Office of Legal Counsel for 
}>resident ClintOn · · · · 

"I write to express my strong support for the nomination of Miguel Estrada to the United·· 
States Court of Appeals for the District of Coh1mbia.: .. Although I am a; Democrat and 
Miguel and I do not see eye-to-eye on every issue, Tliold Miguel in ihe highest regard, 

. and I urge the Committee to give favorable consideration to his nomination." (Excerpt·. 
from Letter io the Senate Judiciary Committee, May18, 2001): · · 

. ' ' -

"Randolph Moss, who clerked for JusticeJohll PaulStevens while Estrada clerked for · 
. Kennedy, says he 'did not find Estrada at alldivisive. He was. always an extremely 

. principled guy, very honest arid ethicaL· ·rworked amicablywith"him:'" (LegaI'[imes, 
June 25, 2001.) . . · 

.. Leonard F. Joy, Attorney-in.;Charge, Federal Defender Division, Legal Aid Society of New 
York · 

. : . '·_ ~ '· : . ' 

~'Over Miguel's tenure in the United States Attorney's Office, we. became good friends 
and frequently had lunch together. He has a good sense of humor and never had an ivory 
tower approach to life. Itis fair to say that all the lawyers·in my office liked him. Many 
of them are liberal in their politics and it is a credit to Miguel that he. was able to get 
along with people who may have had different views than he. I think Miguel would . . 
make an excellent Circuit Court Judge. He is as fine a lawyer asl have met and, cm top 
of all his intellectual abilities and judgmenthewould bringto bear, he would bringa 
desirable diversity to the Court. I heartily recommend him." (Excerpt of Letter to 
Senator Leahy, September 16, 2002.) . 

Robert S. Litt, Deputy Assistant Attorney General for President Clinto11 

"I disagreed with Mr. Estrada on anuniber of the issues that we faced, but I have no 
doubt that his positions were sincerely held and honestly advocated .... T never.felt that 

7 
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the arguments he made were in any way outside the scope of legitimate legal analysis ... ·. 
While I may disagree with some aspects of Mr. Estrada's legal philosophy, I.believe that 
he is eminently qualified to serve on the Court.of Appeals." (Excerpt from Letter to 
Senator Leahy, August 28, 2002.) · . · · 

. Washington Post Editorial, September 29, 2002 

''Democrats have suggested opposing him because of general concerns about the partisan 
'balance' on the D.C. Circuit or because they don't know enough abouthis views to trust 

. him. They also continue to fish for dirt on him. Sen. Charles E. Schumer (D-N.Y.) 
grilled him at his hearing a1bout questions that have been raised anonymously concerning 
his aid to Justice Anthony M. Kennedy in picking clerks. And Democrats are still 
pushing to see confidential memos Mr. Estrada wrote in the solicitor general's office and 
trumpeting criticism of him by a single supervisor in that office -- criticism that has been 
discredited by that same colleague's written.evaluations .. Seeking Mr. Estrada's work 
product as a government lawyer is beyondanyreasonableinquiry into what sort.Of judge 
he would be. Nor is it fair to reject someone as a judge because that person's decision to 

· practice law, rather than write articles or engage in politics, makes his·views more 
opaque. And it is terribly wrong to demand that Mr. Estrada answer charges to.which 
nobody is willing to.attach his or her name .... At the end of the day, Mr. Estrada 
must be considered on his merits. His confirmation is an easy call." 

·, • • • ' •• • ¥ • ' 
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MIGUEL ESTRADA. 
Responses to False Allegations 

ALLEGATION: Because Estrada has no Judicial experience, he should not be confirmed. 

FACTS: 

• Those making this claim are employing a double standard. 

• Five of the eight judges currently serving on the D.C .. Circuit had no previous 
judicial experience. That includes two of President Clinton's nomim~es, Merrick 
Garland, whose Justice Department recordwas quite similar to that of Miguel 
Estrada, and David Tatel. That also includes Judge Harry Edwards, who was 
appointed by President Carter in 1980 (when Edwards. was younger than Estrada 

• 

.• 

currently is). · 

• Indeed, two recent Supreme Court Justices ~ Byron White, nominated by 
President Kennedy, and William Rehnquist, currently the Chief Justice:,;~. 
had no prior judicial experience when·appointed to the Supreme Court. 

The American Bar Association, whichDemocrat Senators Leahy and Schumer 
have referred to as the "gold standard," unanimously rated Estrada "wen 
qualified" for the D.C. Circuit, the ABA's highest possible rating . 

Estrada has argued 15 cases before the Supreme Court and W(:is a member of the 
Solicitor General's office in both the Bush and Clinton Administrations. He also 
has been a highly respected federal prosecutor in New York 

ALLEGATION: The Administration has refused to produce mefuoranda thatEstrada·· 
wrote when he was an Assistant to the Solicitor General. -

FACTS.: 

• . Again, a double standard is being applied to Miguel Estrada. These confidential 
• attorney-client memos were not requested for the seven previous nominees to the .Courts 

of Appeals who had worked .in the Solicitor General's office. 

• In addition, every living former Solicitor General~ Democrat and Republican ~ signed a 
joint letter to the Committee, statingthatthis request would have a debilitating effect on 
the ability of the Department of Justice to represent the United States before the Supreme 
Court. The letter·\Vas•signed by Democrats Archibald·Cox, Seth·Waxman, Drew Days, 
and Walter Dellinger. ' · ' 
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ALLEGATION: Estrada's memoranda would be particularly important in light of a 
critical comment about him made by former Clinton Administration Deputy Solicitor 
General Paul Bender . 

. FACTS: 

• Estrada received an ''outstanding" rating in every performance category in the years that 
he worked in the Solicitor General's office. In the two years when Mr. Bender artd Mr. 
Estrada worhd together, the reviews were signed by Mr. Bender .. ·(All ratings during 
those years were then reviewed artd approved by Solicitor General Days.). 

· • In the contemporaneous performance reviews, Mr. Bender statedthe following 
about Mr. Estrada to support his judgment that Mr. Estrada's performance was · 
"outstanding." . · · 

• ''states the operative facts and applicable law completely and persuasively, 
with record citations, and in conformance with court and office rules, and1 with 
concern for fairness, clarity, simplicity, and conciseness.'' · 

• "[i]s extremely knowledgeable about resource materials and uses them 
expertly; acting independently, goes directly to the point of the matter and 
gives reliable, accurate, responsivejnformation in communicating position to 
others." 

• "[a ]11 dealings, oral, and written, with the courts, clients, and others are ·· 
conducted in a diplomatic, cooperative, and candidmanner/' 

. . . . . . . . . . ' 

• "[ a]ll briefs, motions or memoranda reviewed consistently reflect no policies 
at variance with Departmental or Governmental policies, or fails fo discuss 
and analyze relevantauthorities." · 

• "constantly sought for advice and couns~l[and] inspires co~wm.:kersby 
exampleY · 

• Estrada's superiors and colleagues have stated that Estrada's work in the Solicitor 
General's office was superb and that he was a well-:respected colleague. 

• ~eth Waxman, who was President Clinton's SoliCitor General, wrote thafEstrada 
is a "model of professionalism and competence" and that he has "great respect .. 
both for Mr. Estrada's intellect and for his integrity.'' He continued: "I11 no way 
did I ever.discern that the recommendations Mr. Estrada made ortheviews he 
propounded were colored 0in any way by.hispersonal views - or indeed that they 
reflected anything other thari the long-term interests of the United States." 

• A bipartisan group ofl 4 colleagues from the· Office of SolicitorGenerc:tl wrote to · 
the Committee that Estrada "would be a fairand honest judge who would decide 
cases in ac.cordance with applicable legal principles and precedents:" . · 
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. ALJLE(;ATION: ·.In private practice~· E~trada defe~ded anti-Ioiter~nglaws that civil rights · .. 
groups have attacked. · · · · · · · · · · · · · · · ·· · ·. , . _ · ~ .. · 

,•' . 

FACTS: 
,:: ·1' .. ·~ .• 

,;, 

• . In.private practice, Estrada's prilliarypfo bo'ri9wotk.wasto.defenifa death row·ininate.in ' 
... the Supreme Court s.eekingto .ov.erturn the.death.sentence. · -. . . · · · · · · 

.;··: .. 

. · Estrada was retained to defend the constitiltionality of anti-gang ordinances, which \¥ere· .. 
. enacted in Chicago with the strongpubliG support ofDeniocratMayorDaley; after-. 
·. Estrada was contacted by the Democrat city Solicitor pf Chicago. · · · 

·.ALLEGATION: Estrada does not have support in the Hispanic community.·· 

·-FACTS: .. - . \ .. 

. , Estrada has overwhelming support among Hispanic organi~ations and.in the Hispanic 
· comwunity. For example, theLeagrie ofUnitedLatinArnerican Citizens (which is the 
. couptry's oldest Hispanic civil rights 0rgahizatiort), the HispaniC NatfonalBar .·. 
· Association, the U.S. Hispanic Chamoer of Cominefoe, the Hispanic Business 

.. Roundtable,. the Latino. Coalition, ·and many other Latino organizations strongly Support · .. · .. ,, · 
Estrada.·· · ·· ·. . · · . , ; : . ' . ' . . ' . ~ .. 

ALLEGATION: . Estrada· did not answer qu,estions on critical issu,.es. .· ... 

FACTS:.· ..... : 

• Estrada testified at his hearing that he would "follow binding case l~w in ·every case" 
' . even when he may disagree with that precedent. He also stated that he recognized that _ . 

"the.Supreme Court has said in numerous occasions in the area.of priv_acy attd,.elsewhere- · ... 
that there are unenumerated rights in the Constitution. Andi have no view of any sort, 

· · whether legal or personal, that would hindeune from applying 'those:rulings bythe :. · 
-corirt.,, . , . · · · · · · · · 

., • ' ' •' :, ....... ; • • • .. • < 

• · Estrada properly refused to say how he would tule t:m,specific matters or cases that ¢ight 
' come before him as a judge, which is both traditionatand appropriate for a judiCial · : ' · 

· . ·nominee. He also refused to say how he might have ruled in certain past cases given that 
. he had Il.'bt read the briefs, heard oral arguments, arid taken the other steps tha,t ate ·' . . 
necessary before any good and neutraljudge would or.couldindicat~ h9w.heor.she · 
would rule. ' · · · . . . , . 

"!. 

Lloyd Cutler, who served as Counsel to President Carter and President Clinton~ has stated 
. that "candidates should declille t() reply\yh~n efforts ai¢ made to find'out how.they' 
·.would dedde a particular.case." · · · ., .. ·· 
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No More Stalling; It's time for the Senate to confirm Miguel Estrada. 
By Alb~rto R. Gonzales, Counsel to the President 
Washington Post, September 26, 2002 

After 16. months of delay, the· Senate Judiciary Committee will hold a hearing today cm Miguel 
Estrada; one of President Bush's nominees to the U.S. Court ofAppealsfor the D.C. Circuit. 
Estrada is superbly qualified for the job and would be the. first Hispanic. to serve on that court, 
which some consider to be the second-most-important federal court in America after the 

. Supreme Court. · · · 

His extraordinary intellect, experience, integrity and ~upport normallywould mean a swift 
Senate confirmation -- particularly given the historic nature of the nomination. But some Senate 
Democrats have deemed Estrada controversial and are apparently threatening to block his 
·confirmation. Sen. Charles E. Schumer (D-N. Y.) stated last April: "Fro111 my perusal of the 
record, [Estrada] is way out of the mainstream." Ido not know what record Schumer: could have 
been referring to. Estrada has not been the author of controversial opinions. or articles, nor has he 
spoken out on divisive issues. He is not a politician or an interest-,group leader who has soughtto 
make policy. What he has done is serve, in a variety of public and private capacities, as a · 
brilliant and careful lawyer devoted to the courts and the la\\'. . 

' - . ' 

But in the current political atmosphere, some nofi1inees are.not being.ass.essed by the traditional 
standards of quality and ability to follow the law as a judge, but rather are being delayed m · ' · 
outright blocked because of distorted analyses of their perceived policy or personal views. As the 
president, the chief justice and the. American Bar Association have stated, every judicial nominee 
deserves a prompt hearingand fair vote-- no matter who is president or which party controls the 
Senate. In the words of the ABA, "Vote them up or down, but don't hang them out to dry.~' It is · 

· past time for the Senate to act on a bipartisan basis t() institute a fair and timely judicial · 
confirmation process that will endure well into t?e future. 

The prdblems in the judicial confirmation process•have gone beyond mere delay, however. Even 
',lfter hearings, for example, the Senate Judiciary Committee has .refused to allow fuUSenate 
votes on well-qualified nominees ..:_ despite the factthat the president's nominees would be 
confirmed ifthey received a full Senate vote. Shigle-issue Washington interest groups haveJ 
played an unfortunate role in the process, moreover:, by distorting records,Jeveling unfair 
charges and ignoring bipartisan support for the president's nominees. 

That Estrada ~ould be. seen as controversial is an e.xample of this. regrettable trend.· By any 
reasonable standard, he is an American s11ccess story. He came to this COU11tfy as a teenager fro111 
Honduras speaking little English. He attended Columbia College and Harvard Law School, 
graduating with honors from both. He clerked for Justice Anthony M. Kennedy on the Supreme 
Court, served as. an assistant U.S. attorney in the Southern District of New York and has worked 
at leading law firms in New York and Washington. He spent five years -- four during the Clinton 
administration -- in the U.S. solicitor general's office, which represents the United States.before 
the Supreme Court. Estrada has argued 15 cases before the high court and is well known for his 
written and oraladvocacy. · · · · 
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While. in pri~~~e practice, .he devoted hunateds of h~urs ~.: Jorfree· --to the _represefitaHon:.~(a' : < 
· ; ·· 4eath row imnate before- the St1pieme Court. Estrada1s co-counselin that case has wrjtte1rto the · 

Senate that 0 [o]tie would not expect the defense·ofa deathrow iruriate to bed:irne the legal 
. tpissioti: p( a st~ong political conservativ~." ~str~da's. dedsipn tO involve. himselfi~ that case 
: demonsfrates.his:devotion to the rule oflaw.· · · · · · · ' · 

.. ·._,-·.·. 

~·-. 

. .. ·. '.i.: 

. ~ ' . · ijstrada)tlso has tremendous bip~rtisan stippott:J-fe ·rece_iwd_ a ·tajan,imous ''w~ll-qua~ifi~.dY:,rating_ : 
-- the highest possible -- from the ABA; which Schumer and Democratic Sen; Patrfok J:. Leahy 

·.,. 

(Yt.) have referred t0 as- the ·"gold standard" for. evaluating judfoia:l ,:io1ninees.; A nuUJberqf .. -:i' •. . · . <, .•. 

prominent. Hispanic. organizations have supported ~strada and urged the Sen.ate to _treat him ·. . . . 
}afrly. He is .supported by leading .Pemocrati,c lawyers, including Ron !<lain, :\VP() .served as chief 
. Mstaffto Vice President Al Gore, and by high-ievelofflcialsofthe Clillton Justice Depamneni:, 

.·· '·£6rmercolleagues inthe'stilicito~ general's._'office ~l~~ h~;e publlclyp~aised:Estr~cfa. Seth.':· 
-·- . Waxman, ~olicitor __ general. under President Clintoµ, has written to. the Senate that he has '!~eat ••.. 
. > •· . tespecfboth for Mi. 'Estrada's intellect and fothIS' ittfogtity" andthathe, is ''a>-tnbdeJof '.-;' -v . _.· 

. professionalism and competence;" A bipartisan group of 1,4 fonner col.leagues who. served. with_·_ 
· · · ·' ·· . . Estrada in that office wrote to the Senate ·thafEstrada ''would be a fair: and; honest judge who: -· ·· · · ·, ..... 

.. __ ; < ··- ·. would decide case·s in accordarice with. applicablelegal pfi11ciples and precedents." . . · . 

. : .. · .,'' . 
..... 
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·~ •.. : ;!.· ':_ . ' • ' • . .· • ' : . . ·~ ' . . ' '/ . .'; ,: >=• . i'.;-:."':- .. ; . 

. Few la\Vyers in· the United_ States have the co~bihation of inJellect and. experlbnce that Miguel . .·· 
.. _ E~trada will bring lo the D.C.-Cirpuit Amainstrea~.nominee.who·hasexhib~ted:thiougpout ~is. .· · 
. career the integritY .and temperament to be a superb appe,~ls cotlrt judge; a Hispanic immigrant . __ ·. . 
who has: risen; to the pea,k of the legal profe~sion, M,iguel Estracfa is an, inspjratioij t9 Bispanfos .. 
aiicffo allAttiericans~The Sena,te should confinn hini'promptly; ' < . • . . · · . ', . :' '. .. : 
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WILLIAM JAMES HA YNES H 
Nominee to the U.S. Court of Appeals for the Fourth Circuit 

k Jim Haynes, the current General Counsel for the Department of Defense, is a highlly 
respected attorney with bipartisan support. He received a "Well Qualified" rating 
from the ABA . 

./ Mr. Haynes is nominated to the 4th Circuit, which hears appeals from the district 
courts of Virginia, Marylttnd, West Virginia,,North Carolina, and South Carolina . 

./ He has the strong support of both of his home state senators, Senator Warrier and 
Senator Allen. He also has the support of prominent Democrats, including Floyd 
Abrams and Newt Minow. -

. T The U.S. Senate unanimously 9onfirmed Mr. Haynes as General c·ounsel for th~ -
Department of Defense in May of 2001. 

Jim Haynes has dedicated the majority of his career to serving his country. 
\ ,. ,_ .. 

T As the chief legal officer of the Department of Defense and the legal adviser to the. 
· Secretary of Defense, Mr. Haynes provides oversight, guidance, and direction 
regarding legal.advice on all matters arising Within DoD. ··He oversees legal services 
delivered by the military and civihan attorneys in allDoD components . 

T In March of 1990, Mr. Haynes was nominated by President George H.W. Bush, and 
confirmed by the U.S. Senate, to the position of General Counsel of the Department 
of the Army, a position he served in until January of 1993. Prior to this service, Mr. 
Haynes had been a Special Assistant to the General Counsel of the Department of -· 
Defense since November of 1989. 

T Mr. Haynes served at the Department of Defense as Counsel to the Transition from 
January through Aprilof 1989. 

'· < 
T From 1984 through 1989, Mr. Haynes served on active duty in the U.S. Army, 

attaining the rank of Captain before his honorable discharge in January of '1989 .. 
. . -~·· . . 

In addition to his public service, Mr~ Haynes has considerable experience in the 
prlvate sector. · 

. T Mr .. Haynes was a partner in the Washington, D.C. office of Jenner & Block from 
1993 through 1996, and then again from 1999 through 2001, where his practice 
focused, among other things, on regulatory law, business law, and·.civil 
litigation/arbitration. 

T From July of 1996 through January of 1999, Mr. Haynes served as.Associate General 
Counsel and Staff Vice President for General Dynamics Corporation. He also served 
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as General Counsel of General·Dynamics Corporation's Marine Grcmp from 1997 
through 1998. Mr. Haynes' practicewith General Dynamics focused on .corporate 
law, antitrust, labor law,and environJ:nert,tal law. 

T Mr. Haynes served.as an a,ssociate in the Washington, D.C. firm of Sutherland, Asbill. 
& Brennan where he handled matters dealing with· antitrust regulation. 

Mr. Haynes bas impeccable educational credentials and a record of hard work. 

T He attended Davidson College·on anAfJ:ny ROTC Scholarship and the Lunsford- · 
Richardson Honor Scholarship. 

, -. ' • • • "•.· • j ·' 

T ·Mr. Haynes received his B.A. fromDavidson:in1980 and graduateq Phi Beta Kappa 
and Omicron Delta Kappa. ' · · · · · 

T · Mr. Haynes attended Harvard Law .School andreceivedhis juris doctor i111983. 

· T Upon graduating from law school, Mr .. Haynes obtained afedera,l clerkship, serving 
for the Honorable James B. McMillan .of the U.S. District Court for the Western 
District of North Carolina. 

Throughout hiscareer, Mr. Haynes has engaged in volunteer w;ork to help those 
· that are less fortunate. . . · 

T In 1999, Mr. Haynes served in Kazakhstan as a volunteer consultant for Mercy Corps 
International, a non-governmental rellef organizatfon. 

' . 

T While at Jenner & Block as a partner, Mr. Haynes served as pro bono counselto 
indigent clients accused of crimes in D.C.Superior Court . 

. T In his second year of law. school, Mr. Hayrn~s was a member of the Harvwd :Legal Aid 
Bureau where he provided probono legal services for indigent clients needing help 
with landlord-tenant, child custody, and social security disability matters. .·· 

~ · Mr. Haynes has received a numberofawards for his public and military service, 
including: . · 

T The Distinguished Public Service Award from the Department of the· Navy in 2003; . 

T An Honorary Doctor of Laws from Sterson .University in 1999;. 
•. -;·.. '.· : ' .... 

T ·The Meritorious Civilian Service M~dal from the Department of the Army in 1992; · 
and 

T The Army Meritorious Service Medal (Oak Leaf Cluster) inl986and1998 . 

) 
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Statements from Select Supporters of Jim Haynes 

Floycll Abrams, noted First Amendment Expert and partner at Cahill, Gordon & Reindel 

Jim has attended and participatedactively ina number ofourmeetings [ofthe Technology and 
Privacy Advisory Committee] and !have had occasion to. speak with. hiin on a number of 
occasiqns about the difficult task of balancing national security interests with those of a variety 

· of civil liberties' interests including privacy. I haveJound him to be un.usually able, easy to . 
workwith and deeply sensitive to then~edto (lccommodate civillibertarian interesisevenas we 
seek to prevent new acts of terrorism against us.... I urge favorable consideration· of his · · 
noffiination. Letter to Chairman Hatch, Nov. 18, 2003. . 

. . . 
Newton N • Min ow, former. Chairman ()f the FCC under President Kennedy, 

Having practiced law for more than53 years, I can recognize a good lawyer. In my opinion, Jim 
Haynes is an excellent lawyer, deeply committed to protecting each citizen's rightunder our 
constitution. He is sensitive to the importance of preserving our civil liberties. The project we 
are working on requires us to examine the balance of national security and civil liberties. Jim 
Haynes brings to our task an enduring understanding of the necessity of maintaining our civil 
liberties and our civil rights, even at a time ofnational danger. 

I am a Democrat. I am confident thathe will be a fair, moderate, thoughtfi.Il and respected judge. 
Letter to Chairman Hatch, Nov. 17, 2003 . 

The Honorable William H. Webster, former Judge ofthe U.S. Court ofAppeals for the 
. Eighth Circuit and Director of the FBI 

Having served myself as a judge of the United States District Court for the Eastern District of 
Missouri (three years) and as a judge of the Eighth Circuit (five years), I think I can recognize 
judicial temperament when _I see it. I believe Jiqi Haynes to be an able lawyer and one who 
would work every_dayto provide equaljustiCeunderthe law. Moreover, I believe that he would 
be a positive and constructive member of the Court to which he has been nominated. 

Finally, I believe Jim Haynes to be a man ()f exceptionalintegrity and character. I sincerely hope 
that the Committee will act favorably and soon to confirm his nomination. L:"etter to Chairman Hatch, 
Nov. 18, 2003. · 

The Honorable John 0. Marsh,· Jr., former Secretary of the Army, National. Security· 
Advisor tQ PresidentFord, and Congressman from Virginia 

Having known [Jim Haynes] for a number of years, and observed his performance indifferent 
posts, I can vouch for his ability, dedication tQ Country, and sterling character. Ip my view, he 
would make an outstanding jurist. ·Letter toChairman Hatch, Nov. 14, 2003 . 
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Myth: ·. . . . JimHayttes lacks th~ r~jev~~t l~gal .exp~rie9c~ necessary for a seat on.the 4th'·.··· ••. 
. Circuit Co~rt of Appeals. · · · · · · ·. · .. ·· ·· · · ·. · · ·· · · 

«,: .,' .: 

Facts~· . . ... , ··' •" . ~· 

· · ~ . . . The J\.BA, the ''Gold Standard" accorclingtd many Democrats,. detef111ii:iedthat ~~ . 
B:aynes was "Well Qualified'' forthe position as a judge on the lJ.S. Courtqf Appeals for 
the 4th Circuit. '··... · . ·· · .· .1· ·. <. · ··•. • ,·: · .... ,· ...• · . · 

~ . ,, ,.· "' 

... ~ ·. Mr· Haypes is a well'"respected attorney with¢xperief1ce:in maJ:ly cll(ferentareas of law; · 
·, • . • . • • . . • • .: • • . ..... ) • • . • ~ :·: . . ' .' ~ • f. ' ' • 

.-' ... f .. ·;. 

"(· 

1.·. 

·. · ./ . I:Ie se,rves as General Counsel. for the Departll1entofDefense; an organization· with ',a . 
' buclget of hundreds of billions ofdollan~ and with more than t~o million ffiilitary and . 

' 'ciyilian personnel, includingthous~nds ~f la~yers .. ~arlierinpiscareer, h~ served as ' 

:'i .. 

·. the General Couns,el for the Depfilimeni oftlie {X'nnf · . · · ·. · .' .. ·· · · .·· · . · ' .·· · 
·.'• ,, ... ,.·\ :t."' .,.,. 

• . Mr. Haynes provides Jegal advice on a brbad range of jssues r~mging from the 
conduct of warfare, to the establishment .of go'\(ernmeritin occupied temtories', to ' 
the operation of industrial facilities, to the ~oinpliance with ell,vfronmentaj. laws,' 
and to the development oflegislative proposals. · ' · · ·· 

':,;· 

• ~.Haynes oversees litigation conauc;t~dby and againstt~e Departrrient\i • 
·, ' Defertse and manages the legal resources of the Department. ' ' · ..... ' ' ''. ;· '' •. 

.•< • ••.• 

. . . .,. . . '. ; "· - -

':/ ·Mr .. Haynes was a partner at Jenner& Bfock,a prominent TawiirhU~ Washington, 
' b.c. His practice corisisteci of matterfinvolvirig adrrririisrt:ative/reg\Jlatory law,·· .. · ...• 
business• 1aw, tdecommuriications raw·, goveinmerit contracts; as well ·as ¢i vii''.·· '.\ 
litigation: · · " ·· · 

...... 

. • , Mr, Haynes personaJly handled ·seyeral civir ~atters in disfud court and in 
administrative pr6ce·edings. ·· "·· ' >· 

.. ~.-: .;" . . -:'.: -~ . '~' . i·:· ' , 

l. 

. ./. Mr. Haynes served as an Associate Genetal Coun.sel at latg~ corporation:; General' ·,, ·. 
· Dynamics. He handled matters refated'to corporate Jaw, achninistrative faw, .· · . 
transactionaUaw, antitrust; business la~, laborlaw~ environmental law,'.·governinellt ··· 
contracts, as well as oversight of litigation. ' . . .. ' ' ' .... 

· )' ·Mr. Haynes has been responsible, both as corporate counsel and asGenenll Cminsel a,t 
.. the Departnientof Defense, for supervising the conduct of litigatibn; ineludirrg 111any· · 
appellate matters. His role includes develOpiriglitigation strategy and reviewing . 
pleadings and briefs filed on behalf of his ~lient. · · ·. .· ·, 

I•: 

. ·:·. ,.:·-. 

; .... ;·:· . 

. ': 

. ' ·'· 

··::.· . 

~--··· 



• 

• 

• 

Myth: 

Facts: 

. . . . . . · .. 

Mr. Haynes refuses to commit to recuse himself from specific issues thafhe 
worked on while at the. Department of Defense. 

· > · Mr. Haynes has committed, if confirmed; to following all applicable statutes, court 
decisions, policies and ethical rules pertainingto recusaL He caimotbe expected to , 
blindly promise to recuse himself in hypothetical cases that have not yet been brought. 

· '(' Mr. Haynes has affirmatively stated tliathe would recuse.himself from any 
proceeding in which he had "participated as counsel, adviser, or material witll1ess 
concerning the proceeding or expressed an opinion concerning the merits of the 
particular case in controversy." 28 U:S.C. 455(b)(3). ·· 

./ Mr. Haynes alsohas committed to recusing himself in cases in which'he had 
"personal know ledge of disputed evidentiary facts concerning the proceeding." 
28 U.S.C. 455(b)(l); 

> Mr. Haynes has stated that; "deference1 to the judgments and rdlings of courts depends 
upon public confidence in the integrity and independence of judges;'.' Responses to Senator 

Feingold, Feb. 16, 2004. If confirmed, he has committed to recusing.himself in cases where 
is impartiality might reasonably be q4estioned. . · 

. !Jyth: Mr. Haynes, as GeneralCounsel for the Depcµtmentof I)efense,js responsible for 
· the Administration's policy on enemy combatants andthe deprivation.ofthe ~ · 

rights of the detainees at Guantanamo Bay. · · · · 

Facts: 

. · > . Mr. Haynes is the chief legal officer for the Department of Defense..:..: he does not make 
policy. He advises the Secretary of Defense and other senior civilian and military 
officials on legal issues. , . 

> In matters in litigation involving the conduct of the war on terrorism"" orindividuals 
detaill1ed pursuant to the war.,.... Mr. Haynes is obligated to make the best legalargurpents 
possible on behalf of his client. 

./. Lawyers have an ethical obligation to make all reasonable arguments.that will ... 
advance their clients' interests. Ac.cording to Rule 3.1 of the ABA's Model Rules of 
Professional Conduct, a lawyer mayinake any argument if "there is a basisilllaw. and 
fact for doingsothat is notfrivolous,whieh includes a good faithargutnenffor an 
extension, modification or reversal of existing law." Lawyers would violate their 
ethical duties to their client if they made onlyarguments with which they would .agree 
were they a judge. , .· 



• 

• 

• 

\ .... , .,, 

~. . . All of the positions taken by the Pepattment of Defen.se with regard to enemy comb~tants . 
· are grounded in law and precedent. 

v There are currently two cases pending befory the Supreme Courtrelating to the status 
of American citizen enemy comb~tants. 

-,- I ' 

v The government has relied upon.well"'.established Supreme Cpurt precedentinrriakirtg 
its arguments. For example,in·Exparte Quirin, 317 U.S. 1 (1912), the Court stated: 

''Citizenship in the United States.of an enemy belligerent does notrelieve 
him from the consequences .of his belligerency which is unlawful because 
in violation of the law of war. Citizens who associate themselves with the 
military arm of the enemy government, andwith its aid, guidance and. 
direction enter this country bent on hostile acts are enemy belligerents 
within the meaning of the Hague Convention and the law of war." 

'·•'· 

,/ The 4th Circuit in the Hamdi case held that Congress authorized the Presidentt()· use 
"all necessary and appropriate force against those nations, organizations, or persons· . 
he determines planned, authorized, committed, or aided the terrorist attacks'i.or . 

·."harbored such organizatio11s orpersons." (citing ;\uthorization forUse of Military.. . 
Force, Pub. L. No. 107-40, § 2(a)). The court stated: "capturing and detail1ing enemy 

· combatants is an inherent part of warfare; the 'necessary and appropriate force' · 
referenced in the congressionaLresolUtion necessarily includes the capture and 
detent19n of any and all hostile forces arrayed against our troops, Furt:hetmore, 
Congress has specifically authorized th,e expenditure of funds for 'the maintenance, 
pay and alk>wances of prisoners of war [and] other personsin the custody ofthe · 
[military] whose statµsis determined ... to be similar to prisoners of war."' 10 
U.S.C. § 956(5) (2002). . . 

v Presently, there is no U.S. citiZen being held without access to counsel. On February 
3, 2004, Y aser Hamdi, an American citizen captured in Af ghahistari and detained in 

. Charlesto'n, S.C., met with counsel. On March 3, 2004, Jose Padilla, .also an.· · . 
· American citizen, met with counsel. 
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•• ··~.·-" LE6N Houvrns· 
NOMINEE.FOR THE#rn_Cmcurt:CotIRT Of APPEALS· .. ·····. 

.,, ... , '.. " . '., . ···:.· ,·.;: ..".('._.. '• .. _. 
<".I • 

· Biographical .Inforrnatfon 
·.·,.' · .. . ; '; '."'.,• .. ~ .· . ,_ 

.... ,, :. Leon Holmes has practiced commereial. litiga~ion at ·th¢. trial and appellate.Ievefir1 state 
>and f ~deral court for many years~ and has acquired ·Sjgnificantcourttdom experience:· He 
. is currently a partner at Quattlebaum; Grooms; tun & Barrow in Little.~ock, Ark:ansas .. · 

• the ABA gave Holmes a ''Well:-Qualified" rating: ·. ·· · · .. · .. ·· .· < ';;; . · .· 
· • Both Democrat home-st~te senatm:s, Senator Blanche Linc;oln and Synator Mark Ptyot1 

., . ·. . .. suppoft:Leoh Holmes's·rtominatiOtL~ · · ' . . . ..· . · .... . ··.. . . :. _, ... . 

.. ,· ·: . .• 'AQnktwo ~c8casions IxC.· o~ Holm,~s hh~s~~e~.~~P?~nte~Jd serve as a STpeh~~~l J~~g~ of ~hed ....• h ... _. ... .. 
. . . : r ansas upreme ourt:,a great !;>hor ·1or a,pract1cmgattomey... e Jµstrees prruse. · 1s · 

service in those cases, and more thari op.e has encoµtagedhimtortm fora.seat (:in: the:: ' 
·· · · ,,Arkansas slipreine Court. · · · . . · . ·· · · ·· · · . · · , · ·< "' '· ,~., . · (; '. 

• Leon Holmes has served as director of the FlOrence Crittendon Home of Little ~ock 1n ' 
· ·. l.986_~_~987, helpiIJ:g young women·c;ope \\iithtey~ pregn~nc'y~ .. :: : ··· · 

·"" .. 

": :. 
•.• .·· ;: .. 

., .. :. 
:•.. ·" ; : .. · .. · 

• ". ~ • . . : . ," . . . • ... ' .• '. . " '.. ,. • • • . • . • .. • • .. f . ' •. ~.:' • "\-_;; ' 

. · •. SOfi?.e have statedtha~ Leon Holnies's views on gender.equal~ty arid gay rlghts·cast.int() ' 
_cioubt his a.q~lity to provide.equ3.lj\}stice·Jo \Vgll1en;w1dgays :~d lesbia.ns;who wq~ld.:;;:.· .. · 

',:· .. 

•.. ' · · · appear before him. . · · · · · · .. · . · . ' ' · · · · · · . ' : ·· 

.. , • . Some have stated that Leon Holmes' views about abortion. raise .serio:Us questiohs about · · . . . 
· µis fitri~ssfor a lifetime app~int_!nenttoth·e~ed~i:~.b~nch.:- · . ·r ~-' .. ·· \ .··.· ... •;. ._; .. < . 

• 

. ·.'·: : ~ '. 

,· . ..... ' . :·'. ::· "' ·:· ·:\;·,-.:,.·.. . ',, 
. ,, ·;,~. ·/.~' . ·.· ;. ... ::. ·· .. ,:·~· .:: 

· Re~portses 
• ... ~•.-;· ·< ," ~ .. ,•; ::,. ,; "-: 
. '·' ., 

' , : 

• • · .hon Jiolmesis a ~ember ofih~Roman·.CathoHc;C~~rclL. Sup;·ort f6t male~~rtly .. 

" .~ .. 

. '· 

.:" 

·· . '. 9r~riation ancl distinctions betweeii"ihe sex.es are ~filrl:Ongtbe· relig~ous' teaching& ·~f the. 
·.···Church .. Membership in the Catholic Church, ancl faitbfuf.adherence to itstn1ditioi1al < . 
te.achings·inone's•personallife;canvotbe··a·disqualifying_facton_int}i¢~selec;ti.9n_.of.a.·•·.• .... " . 
federal.judge:· · · ... · · · .... · · .. ··.·.. ··?' · · ... ·.· .:· · .. · • .· : .. ·"< · •. : _, 

. \ ::\_• .Leon.Holµies supports a Human Lifo,Ari.lendin~nt tbthe u,S.·Cdnstitutiori.,this:support. · . : . 
. ·. •·indicates that he. respects precedent. Holrµes' s support for a coQ.stitutional .~mendrnertt . 

. . . ,,·sirnplydemonstrates his undyrstan~ng thafRoe v. ·W,ade.al)d Cq$eyv:Planned, . .... ··.·.· .... 
f arenthood are settled law that wo\ild.have to be overtrirhed by constitutional < .• · ·· . . . 

. · .. :._.," 

. ·. 
, ..... 

·l.'l 

. #eri~ertt. 'His view that aborticm .. de~erves 9ie same r~sponse th~t:slaver.y g9t)ri this,.( ': ; 
country si~pl y means 'that he believes abortiqn should be ended l:>Y constitutional. .. . . 

;'filllendmeri~. just as slavery was.: ;.:, . . . ' •. ,'' . ,. •, . 

. ··~ 
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Leon Holmes 

The Arkansas Democrat-Gazette, Holmes' hometown paper that knows his rec9rd best,. · 
.· strongly supports his candidacy. The paper, writing while his candidacywa$ being 
·considered, indicated.that Holmes was a well qualified, mainstre~m ndmine~:. 

I 

./ "What distinguishes Mr. Holmes is the rare blend of qualities he brings to the 
law-· intellect, scholarship; conviction; and detachment. A reverence not just for 

. ·the law but for ideas, for the life df the mind. All of that wouldshine through the 
Clutter of argument that awaits any judge .... He would not only bring distinction 
to the bench but promise.: .. In choosing LeOn Holmes,[the President]could 
bequeath a promise of greatness." .Editorial, Name on a List in a .FietdofSeven,One. 
Stands Out, ARKANSAS DEMOCRATGAZETIE, Dec.1, 2002, at 86 .. 

• . Leon Holmes .has practiced commercial litigation· at the trial and appellate level in state 
and federal court for many years, and has acquired $ignificant courtroom experience.· He 
is currently a partner at Qu~ttlebaum; Grooms, Tull & Barrow.in Little Rock, Arkansas. 

• The American Bar Association gave Holmes a "weU.,.qualified" rating~ 

. . 
• Both Democrat h.ome-state senatprs, Senator Blanche l,incoln and Senator Mark Pryor; 

support Leon Holmes' s nomination. 

• Leon Holmes knows the value of hard work. He ciulle from humble.roots .and is the bnly 
one among his seven siblings to attend college. He worked his way through college, and · 
finished law school at night while working a fuff-time day j6b ir,i order to support hi$ · 
family. 

• Leon Holmes is an accomplished.scholar, and has taken the time out of his law practice 
to teach a variety of legal class.es. . . . •. .· . 

. ./ Mr. Hohnes finished law school at the top of his class; was inductedirito Phi Beta 
Kappa while a doct.oral studentat Duke University, and was named Outstanding···· 
Political Science Student upon graduation from college. ··.· 

During the academic years from 1990-1992,Holmes taught a variety bf courses at·· 
· Thomas Aquinas College in California. He also taught law at the University of · 

Arkansas during.the year that he clerked for Justice Holt on the Arkansas . 
Supreme Court. · · · · · · 

./ Mr. Holmes has displayed a wide-ranging acade~ic interest His doctoral 
dissertation discusses the political philosoP.hies ofW.E.B. Du13ois and Booker T. 
Washington, and it an~lyzes the effort Dr .. Martin Luther King, JL made to 
_reconcile their divergent views. He has also written substantial essays dealing 
with subjects in law, politicalphilbsophy, andtheology . 
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.,, : 

· Mr. Holmes has been an active participant in the Arkansas Bar: 

. ./ Holmes has taught c~ntinuing legal education courses t~ the bar. on numerous 
occasions. He has been awarded the state bar's .~'Best CLE'~ award four tirn:es ... 

'./ 

./ 

. Holmes sits on the Board of Advisors to the Arkansas Bar Assdciation's 
magazine. · . . · ··. .· . · . . . i · · . 

Holmes chaired the edltoriaL board for the bar's publication of HaizdlingAppeals 
in Arkansas. · · · 
Holmes sits ()n the judicial nominations committee fQr the Arkansas state: courts; 
which recommends attorneys to the Governor for judicial appointment in supreme. 
court cases where one or more justices.must recuse themselves. · 

Leon Holmes is one of the top handful of appellate lawyers ill Arkansas. IIi 200F, the 
Arkansas Bar Assodation bestowed its "Writing Excellence" award on Holmes. ·. 

' 

On two occasions Leon Holmes has been appointed: ~oserve as a specialjudge offhe · 
Arkansas Supreme Court, a great honor for i1 practicing attorney. The justices :praised his 
service in those cases, and more than one has encouraged him to run.for a seaf.onthe ·· · 
Arkansas Supreme Court. · ' · 

Leon Holmes is very well respected by.the plaintiffs' bar in Arkansas. Holmes is 
.. currently defending on appeal the largest jury verdict ever awarded in Arkansas; s history, · 
. in the case of a nursing home. resident Who allegedly died from neglect. On account of .. 
his outstanding reputation, Holmes was retained to handle the appeal. · . 

. Mr. Holmes believes in giving back to the coll1II1unity, and has generously provided his , . 
services on a pro bono basis. · · 

./ · Holmes was habeas counsel for death-rowinmate Ricky Ray Rector, the mentally 
retarded man whose execution then-Governor Clinton refused to commute during 
the 1992 Presidential election. Holmes helped to prepare the case for the . 
evidentiary hearing in federal district cqurt after the habeas· petition had already· 
been filed. · · 

:> 
' . ./ · Holmes represented a Laotian immigrant woman suffering from terminal liver 

disease when Medicaid refused to cover.treatment for a liver transplant. 

./ Holmes represented a woman who lost custody of her children to herex:.:husband 
and could not afford counsel for an appeal. · 

./ Holmes represented an indigent man with a rriethamphetamine felony history in 
connectidn with some traffic misdemeanors. · · 

·Leon Holmes has given back to his community in areas outside the law as welL He was a 
houseparent for the Elon Home for Children while a graduate student in North Carolina. · 
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He also ser\red as the director of the Florente Cnttenton Honie of Little Rock irt)9S6-87, 
heJping young woIT1en cope with teen: pr¢gnahcy~ · · · · .. ' 

. '· . . '. 

·(:·:·' 

Leon Holmes':sioimerlawpartner Philip Ancletson(ofWilliams&Anclerson}·is a recent 
··i.;-·' 

past President·of the American Bar Associati;on.· He strongly supports Holmes> · .. ·· . . 
. . . . ..,. . .. . ' " . - . . ·.. . ' ... "··"' : . . _.,._ -~:-:~" ''• 
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AllegatiOns: ,Leon FJolmes's "zealo:us'advqc~cyfor cioing• aw·ay with .: .. aJundamentalrigM [to, 

;, 

··.·•···· .... 

. ·.· ·. 

»:;·,. 

.~: ,;· . 

•• 

·.:.,,· 
·;: ·~ . '- .. :. . . : . ... abortion], alorigwitb extreme statements he has made abourthe. sep3_ratidn of · · ·. 

.. ·. · , chlitch and state, gay rlghts, and gend¢r equality, raises:s~rious .questions,about · ... 
· ·· hisfitness fot a lifetime.: appointmenftothe federal bench.''. Alli~ce f,orJustice :: 

.Jetter to Sens. Hatch and Leahy, March 25,2003. ·- · .... · '' 
,; .. ·. ·.· . . ·:·~:·,:·. ·. 

. ·.· .. :,: ·:/ . 

'Facts: . 
.. l .. 

--,··1·· 
.· ... .: '• .. , 

.' ~ " .· 
·, ~: . . 

. :; .. 
.. ' ~ ·' .. ·. ·..,' ... '-: ... ·.·· 

. · · ;ttolmes's support fora Human Lif,/Amend~enttb the U.S. Comititutipn'ihdicates thaih~ ,> 
· / respects prececient. . · : · ·• ' · · . . · . · ·" . · , . ·. . : · · · ··. · · . • ....•. > 

-''." /~ .... , . 

.. ,:·· .,,. 

.·:,, I ,., : 

· ... liolmes;~ support for a cbnstitµtio~al amendment siII:lj:>ly.deµionsttates his · ·•·· · , . 
• . uncierstanding that R~e "v~ Wade wtd C~~~y v. Planned Par~flthood are.,settledJaw 

that would have to be overturned' by cpnstitutio1:1al amendment... ' .. .. . . -
. Ho111les's view t)lat abo.rti9n deserve¢>tne. same.respo:q,se that slavery gotinthis ·> ·•· 

country simply means thathe believes iborti()n should l;>e enped l;>y constitutional ·· · 
amendment,just as.slavery_was, . .. _ · · ·· ··. 

Hoimes has written that if a_ constitutional amendment were passed tinder which 
· · ·· Arkansas could 'deterffiirte Its own aportion' pQlicy, 1;1bC>rtiori .~opld·Iho$tlil(ely be ,' · : . : 

permitted in certain ca~es, . . - . . . . . .. ' ' ... • ' . . 
~. ( : . · .. :;: . . ... ·. 

-- . '· , 

• · : .. · .. Holmes has .been a meritberof the N ationaE~awyers As·sociatio1f (~A}, bufhe has also . · ; · 
· .. bein a. membf'.r ofthe Americap<J3ar As~ociation {ABA). ; . · . . .. , · ·':~ .... 

. :' "'\',· •... t •. ' 

· · The NLA ~as fqrinedin part to provi<ie lawyers th~ opportunity fo jc#n::a . 

,·· .. 

professional organization in which 'all members would have the opportunity to,. ' 
. ' : vote on-socio,-politicaliss-~es. Th~ AJ3A, in contrast, allo~.s.it.s 539:1nemp~t · .. ··. ··:·· 

· · Ho us~ or' Delegates to decide political.questions on behalf of its 370;000 · ... · / 
nieln~ers, su~h as the co~t~oversl'~!-decisionin 1?92: t~ support apo~~on\ights. '\. ' ' " .. ' 

..... · .. 

' . .'f. 

....... 

. ·~.' : ··. ·, '·'•'. 
'" 

..l·' ... 

v-· · Philip Anderson, ~Lrecent P~esident'qf the ABA, 'Nas ~'iong41Il1e-.Iaw Part~eq>f ~ ;._. ·.
':Leon Holmesandha$.:written.the.Senate fodiciary·Conunittee.'hisappcirt.o'fhim:.·:······• 

. . ,. __ ., . . : . , .... ' .. . ·~ . . " . .. . .. . . . . . ', " . . ·.· .. ·. _. 

·. ~ ·~. r . . .. ·:.· 

· · . "l believe that [Leon Holmes} is superb! y qualified 'ror the. p0sitiori forwliich he ... 
. has :been nominated .. ; He'isa. scholaf:first, an4he has had '.brbad e~perience in- . . 
·.federal court. He is a person of rock-solid .iriteWity and sterling char~cter. He is· · 
compassionate and even-handed .... He has .fil1 iimate .sense of fainiess. · .. Fleis ·· .'>; ·. ·· 

.. ··: :'....' 

.temperamentally ~uitedforthebei1ch. Heworks_with dlspatcli,, Ill sllcnt,heh~s • · 
all of the qualities that one would hope to find.in a fedeval judge, and seldograre 
they found irt a persqn s.o'. amiable a.lid with. his degree pf genuine humility.',' · 
-:letterftom P(iilip Ander'Son ti/S~n::iiatch on.March 25; 20Q3 . .. ·. . ·· > : . · 
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Holmes 's representation of Arkansas Right to Life in .200las amicus curiaejnthe,Akd v . . 
. JeffersonHosp. Ass'n case was entirely appropriate; and the ArkansasSupreme Court ... 

. - . ,. - . 

· agreed with him . 

. Gross negligence ih that case on the part of the hospitaland the/attending 
physicians ·led to the needless death of a pregnant·woman.and.her unborn· full,.. 

· term child. The woman needed a caesarean section, but the doctors who were 
qualified to perform it did not come to the hospital in time; and the residents in.· 

· charge of the woman's care \Vere notqualified to perf oril1 the procedure . 
. The father brought a wrongful death suit on behalf ofhis deceased wife's estate'. 
and his deceased unbbrn son's.estate. The hospital and doctors defended in part 
by challenging the father'.s ability to sue on behalf of his unborn son's estate. 
The Arkansas Supreme Court mfod iri favor of the positiOn supported by . 
Holmes' s client, holding that a viable fetus was a "person'.' for the purposes of 
Arkansas's wrongful death statute, and that the plaintiff-father coµld bring suit 
under thatstatute on behalf of his unborn son's estate ... 

. . . 

• Holmes' s representation of the· defendant hi Pursley. v. Arkanfos in 1987 was entirely 
appropriate: 

. ./, 

. ./ 

./ 

Dow Richard Pursley was a therapist· in Springdale, Arkan~as. In his profe~sional 
counseling practice, he had counseled a number ofwomen who suffered serious 
psychologicaLharm as a.result of having had anabortion. Sev~ral of these women 
had attempted suicide. One. patient of his. had a daughter who 'was· sptraumatized 
by having had an abortion that she could not live ··~ith herself and committed · 
suicide.· 
Pursley became distral,lght that women were not beingtold the possible 
psychologicalccmseqLiences of getting.an abortion, and hewentto a,cli11iCfo 

Fayetteville where he though,tabortions were being performed withthe.inte:ntion 
of warning women about the psychological consequences th~y rnight suffedf . 
they underwent an abortion. . .. · .. .· . .·· 
Pursley stationed himself on a public sidewall< near the clinic/ As women went · 
irito the clinic, he followed them ontotheprivatesidewalktowam themof 
psychological risks of abortion ancl offer them alternatives. The clinic was a 
stand,..alone facility vyith a separate parking lot, so itwa,s not possible to approach 
the women entering the clipic without v.enturing .onto priyate property: ·.Pursley · 
persisted in entering the private property "despite repeatedly being told not to do 
so." He never entered the front porch of the clinic·orthe cliriic. buildirigitsel[ 
Pursley was arrested andchargedon a misdemeanor trespassing count. He 
retained Leon Holmes to defend him at trial and on appeal. · 
The trial court found Pursleyguilty and'imposed a $300 fine and 15:.day 
suspendedj ailsentence .. On appeal, Holmes argued that the trial court err~d in · 
excluding evidence that Pursley had, observed instances•of abortion~.s halTilful · 
psychologicalresults ·in his professional counseling. practice. Holmes also argued 
thatthetrial court erred in refusing to give a ''choice of evils'' instructiOI1 to the 

I . . , . . -. - • . . ~-. ' . . . ' 

.._)., 
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jury, which is a statutory de.fense in Arkansas whereby anordinariiy criminal act · 
may be excused in lightof extraordinary attendant circumstances, . , . . , 
Every criminal defendantis.entitledto competent defensecounsel, whiCh Hplmes' 
provided Pursley ... Becaus~ Pursley freely admitted that he.had entered theprivate 
property, the choice of evils defense was theonlyone available to Pursley that ··. 
Holmes could make. · . · • 

./ Thecourt of appeals ruled thatthetrialcourt did riot ert ih refusingto give the 
"choice of evils" defense, because Pursley put himself rt ear the clinic, there was 

. no proof of imminent danger to t1Ie women, and there was ncfevidence that any df · 
· the women were pregnant or had come to the. cliriic for an abortion. The court df 
, ·appeals did not reach the questicm of whetherthe psychologieal harm evidence· 
was properly excluded. . . . , 

./ · ··Pursley was onlycharged'With trespassing; He approachedthe womenin a · 
conversational tone, and did not obstructtheir entranc~ to the clinic, He was not 
charged with threatening behavior of any kind. Pursley •\Vas thus a very different·,· 
defendant than PaulJ ennings Hill, the manwhci was denied the choice of evils 

·.defense in his 1994 Florida rrnirder trial for killing an abortion doctor and his two. 
esc.orts. 

Separation of Church and State 

. The Alliance for Justice letter falsely claims that Leon Holmes questionedJhe. separation 
of church and state in ~l speech to the ~oci~ty of Catholic Social Scientists. Tp l.evelthis 

. pernicious accusation, the Alliance for Justice letter lifts a quote from that speech entirely 
out ofcontext. Any fair r~ading, would constmeJiohnes's remarks to1:each the .. · 
conclusion that Christianity and political aumorityhave separate spheres of'jurisdictio11, 
which is the.exact opposite of the Alliance forJustice's.claimthat Holmes questionsth.e · 
separationofchurch and state. · · · · · · · · 

v' When Holmes states that, "Christianity,in principle, cannot accepf subordination 
to the political authorities," Holmes is explicitly contrasting Christianitywith the .. 
paganreligions about which Aristotle wrote ... Aristotle; according to Holmes;. . . 
"stated that in a properly constituted polity, appointment of the priests and 
custodians of the temples, as well·as the rrfana:gement ofpubfie sacrifices,· are 
political concerns.'' Holmes makes the obvious point that the appointment of. 
priests and the like is not the business of modern public authorities. In other. 
words, unlike the control the state exerted overieligioninAnstotJe?s .. day/E-lolmes 

· recognizes that there is a separation of chureh and state in America today .. ~·· . 

v' Taken ih context, it is patently obviousthatthe quote used by the.Alliance for · 
Justice is simply one,ofthefour theoretical .possibilities thatHolmes discusses. 
He·doe.snot endorse •. it. Infact,he·argu~sthat when.political·mlershayetriedt9 
· subordinateChristianityto.their politicc;ilauthority, ''theresultshave been., .... · 
·disastrous;" regardless of wb((ther the politiqll authorities were s,ee,king tq )1elp of 
hindetit • · ., . . . . · . · 



• :o..: 

• 

• 
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·, . ': . ·: ' . . .. .·· ,. ., 

Holmes 1note~ that there· are four pos~ibili ties for the proper relationship between 
Christianity and the politic~l order: · 

. v' The only possibility Holmes sees as reaHstic is the fourth, ''that Chr1st1anityand 
political authority would be as signed separate spheres of jurisdiction." Holmes 

·describes this in shorthand as a "[g]ive to Caesar \Vhat is Caesar's andto·God 
· what is God's" way of doingthings, and he notes that separate spheres .of 
jurisdiction is the approach favored by modem liberalislli-· . including John Locke, 
Thomas Jefferson, and Alexis deTocqueville-and the modem Catholic Church. 

' . . . ' :) .. ,,'· ' 

v' Holmes comes down squarely on the side of supportingthis separation of religion 
and politics. For Tocqueville, "Christianity and the political.order are assigned 
separate spheres, separate jurisdictions: to politics is assigned jurisdiction over the 
material interests of men; to religion is assigned concern fortheir spiritual well
being." Holmes raises some questions ab0t1t Tocquevim~· s reasoning, but he · 
notes that ''[t]he Churchhascome to a teaching th~t is akin to thatof 
Tocqueville." Under the Church's version,.however, church and state must be 
separate because Adam's orig!nalsin separated human nature and original justice. 
Holmes espouses this view, thereby offering the Catholic social scientists . 
theological grounds for the separation of church and state, as well as political 

. '· ~ ' . ' . :· - :, - ' 

ones . 



I 

I 

• 

• 

• 

Summaries of Editorials and. Letters to the Editor· c:_ 

;."Embryo ls a Living Human," Arkansas Democrat Gazette, August22, 1996; p. 9B. 
Holmes discussed the testimony ohi doctor whp performed the abprtion that "created the 
Medicaid crisis,'' and noted that the. doctor indicatedthat at that time the abortion,. is.· 

· tolilI)].enced, "the womb contains a memberoftbe hum.an species, a human~mbryo, with 
. arms and legs, hands and feet." Holmes concludes fr()mthis description that :"the unborn .... 
is a living human who is killed by abortion. 1' 

'~Generation Faces Major Questionsdyer Natjon's Soui,': Arkali,s-:cifDemoerat'Gazette, . ' 
July 4, 1992, p. 6D. Holmes argues that abortion is the most important issue of our . ·. 
tl.me-. •· as was slavery more than a century ago:-'-::.and that failing to stop it wifl poison the 
spiritual soul of the nation and reduce the commi.tment to life andJiberty. In passing; 
Holmes says "[b]easts ate intended to be governed.by us for our purposes, and weviolate: 

. no principle of right when we take theirlives for some legitimate purp()Se of OUf own, 
including to use for food.''. 

• , :"Anti-::abortion Movement Has Only One .. Goal: Life,'' Arkansa~ Democrat, Jµne 24; .·. 

• 

1987, p. 7B. Written while Holmes was President of Arkansas Right to Life, Holmes. ·· 
argues that political vie~s of pro-lifers on.other issues;rre irreleva,nt and thatpro-life · 
liberals can form their own groups .. He rejects those who say theyagree with pro-lifers 
but won't join them because pro-lifers have "bad attitudes." Such ctjtlcs don't realfy 
"believe taking innocent life is wrong," according to Holmes. He discusses the 
Declaration of Independence as a document that lifierals today reject and conservatives 
endorse. He asks, "if our school children carirecitethe.declaration;which acknowledges 
God as creator, why can they not lift up a pra,yer thanking him for.the rights we enjoy?!' · 

. . . . . ' ' . . 

Letter tothe Editor, Arkansas Democrat Gazette, becemberl3, 1986. Holm.es points out i 

that the newspaper recently reported that a local television staticm.had 'rell1ov:ed ,ads .·. .· .. . 
containing pictures of the aftermath of abortion beca~se they were ten11ed offensive and · · .·. 
obscene. He made the point that nobody asserted that the pictures were inaccurate, and · 
that im fact, some people after viewing such pictures are moved to '.'stop abortion.'' ... 

. ".··. - ' . •. ' 

. "Should We Protect the 'Unborn Child,'" Arkansas Gazette, October 18; 19S4. Holmes 
defends the wording of the UnbomChildAmendmentto the Arkansas Constitution,< and 
argues tl)at the ACLU.wants to forcetaxpayers to fund abortion. He discusses· an . 

. incident in Pine Bluff the previous year where ~·one abo:p:ionist sent an:infant girl, who . ·· · 
· had survived the· abortion; home with themother in a garbage bag with the assuranc;e that . 

the bag would quit moving after awhile,'; and he advocated passing a law .to protect · 
children who survive abortions. Finally, Holmes labels a.s ''silly'1 the argument thatthe 
term "unborn child" is misleading. · · · ·· · 

: . . 

• ''.Lincoln-Douglas Debates: The Jury is Not Yet In," Arkansas.Gazette, February 12, 
.. :1984, p. 15B. Holmes argues that fetuses have a right tci life that miistbe recognized, just . 

. . as slaves had a right to be free. Although; as· Lincoln recognized, "freedom o(choite.in 
most matters is and must be the rule iri the American order,'' when it comes fo · ·· 



• 

fundamentallife.and lib~rty as it does·inthe cases· of sla~ery and abortion;cpoice,mustbe 
· . rest;icted;. According to Holmes, the right to}ife .of the unborn inustberesp.ectedand 

slavery prohibited, because one person may notchdose totake the lifoor l.iber:t;y ()f 
another.· 

. ' . -

'The Scary New Argument for Abortion," Arkqnsas Gazette, September.28,1982,, p.9A . 
Holmes laments a trend iI1 recent pro"-choice articles toward admitting thatabortionis . 

· murder, but endorsingit anyway. He says th.at the trend dearsawaya pseudoissue, but 
thatit frightens him with its low regard for1ife: He discusses recent cases ofabottion apd 
infanticide of Down's Syndromebabie,S as fµrther signs ofthelowregardJorlife. He . 
takes particularissue with the argumentthat abortion prevents child abuse: "It is.a strange 
argument to saythat child abusecanbe.preventedby killing children. By'likereasonihg, 
we could prevent rape by killing women.'' The article.ends with an unflattering . 
9omparisonto Nazi Germany: "The.proabortionists counsel us torespondto [great·sociall• 
problems by abandoning what little morality our society still recognizes. This was 

· attempted by one highly sophisticated, historically Christian nation in our century-· Nazi 
Germany. UnlikeNero,.who fiddled while Rome burned, the proabortionists rush to .. · 
throw gasoline on the flames." 

•. · Letter to Editor, Daily Dispatch, Dec. 24, 1980. Holmes 'Yrites that the Hdman Life 
Amendment would not affect contraception and that pro-life opponents of·it should offer 
an alternative to it rather than merely criticize it, which smacks of dishonestly . · 

. "perpetuat[ing] the status quo.". He calls the. conc¢m for denying abortions to rape . . 
victims a red heping, "becauseconceptionsfrom rape occur with approximatelythe same 
frequency as snowfall in Miami.'' He concludes by saying that "the abortion issue is the 
simplest issue this country has faced since slavery was made unconstitutional. .And it· 
deserve~ the same response." · · 

· •' · Letter to Editor, Christian Sciente Monitor,December23, 1980, p. 22 .. Holrries writ~s 1i1 ·· 
response to a Nina Totenberg piece entitled "Did America vote forthis, tooT'. Totenberg 
apparently assailed cultural changes in store in the wake of Reagan's election as not 
being democratically chosen. Holmes takes issue with Supreme CourtlUlings for 
abortion and forced busing, and against prayer in school, and he notes that an unelected· 
Supreme Court. brought about each. · · · · 

. . - ' ·- ' - . . . . . . . :·. ·~ 

·• Letter to Editor,' Daily Dispatch, b.ec.4, 19SO, p. 4. Holmes writes as (at that date)a . 
non-Cathollc and non-member of the New Right, but as one "committed to terminating 
the slaughter of unborn children~" He argues that the morality of abortion doesnottlim 
on who supports or opposes it, and that those who rail againstthe Catholic Church and · 
the New .Right sidetrack the public discussion of abortion from the merits of the dispute. 
He terms opposition to abortion coupled with oppositi?n to a Constitution~l A.mendment 
·against abortion ''a dishonestcopout,';becausethe only reason to oppose abortion isif 
one views. the u11bom child (lS human and an Amendment would simply exte.nd' 

<, Gonstitutional protectionto.such humans .. He also.argues that·the NewRight's support 
for voluntary prayer in ~chools · anp capital punishment, and' its. oppositfon. to aqortion an:d · 
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. ' .·~ _ ; Jorced:busing; "need not be feared as ~ sfop to~ards :fascism;, because theywerethe 
.···. ·existing public policy.in a non.-fascist u.'s.:avery short time ~g6;. · · · .· · ·· 

··.!'<. 
. I '.• 

··• ~'Abortion·Without Natu:tarAffectfo~," tv:Programon local'Arkansas'·statiori~t99():' Mr: 
>Holmes appears at· a: ¢oupleof places in the program.. He notes that the unelected·.· · · 
. Supreme Court made the Rde decision: He preciicts that the vqte~ are thereto overtt;1m .... ·', . 
Roe in the right case: He also predicts that if the deeision werereturQ.ed to the._-states• . 

. . · A,rkan~as.would permit abortionirt cases of rape;incest, and jeopwdyto the physical 

: ···.:· ... · .. 

;,;health of the mother. He characterizes those exceptions as not being a consistent pro.:lifo .·· · 
. position, because they still deny the sanctity oflife . .I:Ie, refergto.11n Indiana cas~ wber~ a . 

cour.t p~mutted the parents of a Down~ s Synd.roine cnild to wi1bboldfo,od and water as,. a . .·. 
.·· ~a~e ~.f ~Ilf 00.tiCjd~. "; · · · · · · ·. 1· • • · :.;~ .: . • · • · ····:· 

....... 
. ·';,. :·.: .. · 

. ! . ''Challenge," TV program on Newscenter 4, Little Rock, 1986. :rvfy. Holmys ~el;>a~~fl"a. ·· 
··. local cio.ctor about the effects·ofAmertdnient (?5, whichproposeci to elirliinate'.state · · 
. funding bf abortion and protect the unborn ·child to the, maximum extent perffiissible ··•·· .. · 
tmder foderal iaw. Atone poin.t il1 the prognun, after'the doctcir says fetus~s ·1ook like.·· . 

. fish, Holmes holds up a picture of a several week old fetus to. nwke tlie poinlthat even , · 
young fetuses are fully hum.an. " ··. ·.· · "· 

' ... "',•' ·. ~·· ·". 
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. , · Leon Holmes~ Gender'Equ~lity a.nd (i:ayRight; . ' · ·· · 

. . -:.: 

, , . , ''Allegation; ·· 1'.ebnifolmes' s ·''views on gencl~r eqµaliiy' ancLgay rights c~st :into doubt°bis : . . . 
. aqility to proyideequal jus.tice:tOWOITien .and gays and l~sbianS who would, ~ppear.'· .. : 

·'"·' 

: ... '.: .. '. · before him.;, · . · . ... · · -'· · ·· ··· · · · · · •· 

': .. 
. .. ~:.::,. ' 'I 

,· ..... .... 

. ·,. ~\·· . : Leon Hplmes ancl his·wife Sqsan.co::a~tbdred.an·~ide,in an effp)j: t(?,·expfarnt~e. · ... . · .. 
. ;' . ''historic Cc;ttholic teaching regarding the' relation between male and fem.ale." : Tl}.e article 
. .was. written ~tj. a Gatholic. magazin.~,: for. othei; catholics; •and<it shpµl<l .be ~nderstqpdin .· 
· .the.full context of explicating C_atholic .theology. See "Gender Neutral Language," 

Arkiinsa;. Catholic, Aptj.112, 1997., p: 10.· · · ·. ·. ·. ' ·. ·. 
. ··.· .•.. 

. ./ ,' 

..... ~ .. ···< .· . . '.. . ' .--~~~ . . ',', '. ··._ ·. ··.:":·· .. : . . ·.: :· '.··>:». · ....... ·' 

''All of us, male arid fern.ale, are equally sons ofOod·and therefotebrpthe'rs of one 
ariother." . · · · · · . . · · ··· · · ·· · ' ·. , .· - · · · ·.· · 

•.. ·· ... , 
,.! 

· ;·fr1tie distinction between: male and fem~ein ordinatibh ; . :' has nothing.to do. . . 
with the dignity·'or worth of male coJI1par~dtofemale.''' :·~··.:'· .. · :· . . :.· .. ··· ... 

. ~[MJe11, and ~omen are equal in !?eir c::JJgnity an~:v.ahie:" •.... · .·" ·.·.·· 
'.-: .. :-.····: 

./. 

J._-·., 

·'·· 

.. · ,. '. 

· -: · Leon Holmes is a meml;>er of the Rom.an Catholic Church. S~pport"for mal~"'.'.only 

i'•', 

.. •:.· :·~ ..... , 

;, 

•_, . . . · f ... 
:,; 

.. ordinatic:m and_ distinctionsbetweenthe.sexes, as w~ll a~: oppositi9P.Jq.gendei:;-ne~tral. · " 
'language in the liturgy and homoseX:ual marriage; are amortg the reliiious teachings of. ..: : .,_;:.:. ' . ·. ·:.' ~: 

·.~· 

,. 
',.·· 

· the Chutch. ·.Membership. in the. Catholic ChQrch, :and faithful adherence to •its traditioftah ... 
t~~dtings irtone's personal iife,.cannot,be adisqrialifying factorin thes_elecfio1,1of a :\ . 
focleraljudge. · : ·· .. · · .. · ).' > ,,/, <·., ·./' < ... · : · · ··.· ·· '.· <<:'>: · 

,.;.,;:· 

;.;' 
··>:,.\' 

~ ". Holmes'andhis wife dis.~usse4 inthe artiC!e'gayiriamage asa trt;atter:ofCatlioliC •' ( ., I . •' 

· .. ···. ·. th~oJ.ogy. His point was1th~(as a niattet 9f C~thqlic !heology, iµi¥e-~riiy9~cliil~ti<Jn arid ... 

·.:,., 

. ,·· 

•· . the refusal to recognize homosexual marriageare'b6thconsiStentwith mairttairting " . ', .. : ' 
distinctions b~tween the sexes'. · · ·· · · · · ·.· . 

. • ··•. : ·: kbh Holmes has sp9ken. in favor .df th~· separation of politiqs ari4 reli~ionr In aspeetBh •.. 
. . entitled "Froni Aristotle to Tocqueville on Church arid State;" Holmes ·endorsed .•. · 
;'.'·Tocqueville' s View that. "Chj:istfanity aircf'th~:politicaj_·(}tder are ~s~igrted separate . · 

,.;· 

·· ... ,.,:;_. 
: ·,····.·· 

.;::'. 

. ":£ . 

. ··. . .. ·." 
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spheres, separate jurisdictions: to politics is assigned jurisdiction over the material. 
.interests of men; to religion is assigned concern for their.spiritual well-being;" · 

• Leon Holmes has practiced law ~t firms with a large percentage of female partners and 
associates. His female colleagues in the Arkansas bar support his nomination to this · 

I ' 

position:· 

./. "I am a female attorney in Little Rock, Arkansas. I am a lifo.:long democrarand · 
am also pro-choice ... I comrnend Mr. Holines to you. He is a brilliarit man, a 
great lawyer and a fine persoq.'' . · . . ... · . . . . · 
Eileen Woods Harrison, Letter to Chairman Hatch ai;id Senatpr Leahy, March. 24, 2003.: 

' ' 

./ . "I hea~ily recommend Mr. Holmes to you. He is an outstandinglawyer and ~ 
fine person. While he and I differ dramatically on the pro-choice/pro-life issue, I 
am fully confident he will do his duty asthe law andfacts of a given case 
require.'' . , . . . 
Cathleen V. Compton,Letterto Chairman Hatch and Senator Leahy; March 24, 2003 . 

./ .. "I support Leon Holmes because he.is not only a bright legal mind, but also. 
because he is a·good person who believes that our nation will be juqged by the 
care it affords to the least and the littlestin our society. I am nottroubled that he 
is personally opposed to abortfon. Mr. Holmes is shotthrough with integrity. He 
will, I believe, uphold and apply the law with the utmost car~ and diligence.'' ·· 
Beth M. Deere, Letter to Chairman Hatch and Senator Leahy, March 24, 2003 . 

• The editorial board of the Arkansas Democrat-Gazette supports Mr. H.olmes 's 
nomination: "What distinguishes Mr. Holmes is the rare blend of qualities he brings to 
the law-intellect, scholarship, conviction, and detachment. A reverence not just for the 
law. but for ideas, for the life of the mind. All of that would shine through the clutter of 
argument that awaits any judge.·• .. He Would not only bring distinctiontothe bench bu,t 
~ .. a promise of greatness." 
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Leon Holmes: Abortiolii . · 
···-. ·, 

., •. .. > < .••.. · .·· • , · ... _ ' ' . . . . . .. ) .. · .. ·· .··. · ...•. ; · ... -.: .··.· ·, .. ,. 
Allegatitin: · Leon Holmes, a past president of Arkansas Right-to-Life, holds extreme pro-)ife .. . 

views, and he WOUid not be abie tojudge .fairly any ca~es touching Ort the abortion: ·. 

.. 

. - ,. . .. . . . . ' ., . . . . 

-.issue. • J ~ '• 

' .. 
··' 

·,:,. /. 
1 ... 

·Leon Holmes enjoys support from a numbe~ o( pro.;choice attomeysthroughC>~t. ··. · , 
·. Arkansas, who strong! y believe that he. w_ilt f air'iy adjudi~ate, any ahortion cases that come 

before him., These supporters ill,clude·:·~erit Rubens;who ledthe fight:;to strike: down , '· · . 
Arkansas's abortion laws in the wake ofRoe v. Wade: · >·· .. ; .. · . . " ...... ··''• 

' ,. ,- .~•'. ;/' .·· . "i' cannot think qf anyone Who.is better qualfoed .to :ser:ve: :· . . As someone who. 
has represented the pro-choice view,· I ask that· you .iJrge your members·to support· .. ':;"' : •. >!' 

_·j 

.·",,' ... 'I 

his,confinnatiori." . . . . . ... . . . .. . .. _ · ... · . . . · .. : · · · ·-.· 
Kent Rubens, Letter to Chairman Hatch and. Se11ator Le~y1 March,71,, 2003,: .·' .· .. 
. . .· . . . . ,. .•.. . .· .. ··. )f.' . .·.·. ' ' ·• . ·. . • .. . .· · ... · .. . . ' · ..• ·· .•. ·. ·.·· - ·. ·.···. . . . .. 

"I am a female attorney in Little Rock, Arkansas. I am a life-long democrat and · . 
am·alsopro-choice ... I'commendMf .• Hqhnesto you, ~e is a brilhatjtman, w 
great lawyer and a fine person." . · · · ... . .· · . . · · _··· · · 
Eileen Woods_ Hmisp:Q; Letter to Chairmiu1 Hatch and Senator Leahy;; March 24, 2003; ·. 

'', .· .. · 

''I heartily recommend Mr. Hohnesto yo\j:: He is an oµtstaQ.ding lawyer artd: a . 
fi,hepersort. ·While he and I diffet.dnunatically:on the p~o~cliq_ice/pro-lif¢. issue, I 

.. am fully con(ident he will dohi§dl1tyas-the law and facts.ofa given case 
.. requife:'' . . . .• . .·· .. · . . .· .· .... ' .. ·· . . . '. .: : .. · .... 

Cathleen V. Compton; Letter to Chairman Hatch; and S,ena~o~Leahy, M:arc}r'24, 2:003._,. · 
, .. 

• ··t· .. 

· " lam proud to be aDemocrat. I am also prmid to recolllliiend Ledn ·Holmes as a 
.. federal distri~t judge for the Eastern District of Arkansas, even though he ~nd I . 

di.sagree on issues, irtdµding a woman's right to choose whether t() .l:>e,,af a child ' 

·•. ,,: 

~ .. ' 

. ... I support Leon Holmes because he is not only a bright Jegal irll,nd, but also ; .· . · . 
becal1se he is a good person who believes that ournation will bejudged by the·. 
care it affords t6the least and.the litp~st ftfol1r society. l ajnnot ~oup'I¢d that fie , 

··is personally opposed to abop:iOn .. r\1r. Holmes is shot through ·witfrintegrity. He'· · ·· 
will, lbelieve, uphold and apply the law with the utmostcare filld diligence.'!· 

· Beth M. Deere.Letter to Chairman Hatch·arid Senator Lea..hy, March 24,2003.' · · ·· 

;,I heartily commentMi. Hohne~ to you.· .. Rei~ an olits~filldingl~wyerarid. a man· 
. of excellent character. . .LeoQ. Holmes and I differ on political and personal issues 
·such as pro-choice/ anti -:-abortion.·· I am a past board member of our locaf Phmned 

·.. Parenthood chapter and h.ave been a trial lawyer ill" Arkansas :r or ov'er twenty-five 
year:s. Regardless of our personaldifferehc.eson some issue[sl, I ·am o.onfident 
that Leon Holmes 'Nill do his duty asthe law and facts· of anyg~vencase require,"· 
Stephen Engsfrom, Letter to Chairman Hatch and ~enator Leahy, March 24, 2003. · 

. ,. 
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• Both Senator Lincoln and Senafor Pryor of Arkansas support the nomination of Mr . 
Holrnes. 

• Regardless of any personal views, Mr. Holmes will abide by the rule of law. H~: . 
'Understands that his personal views play po role in his duty as a judge to honor stgre 
decisis and faithfully follow the pr~cedent of theSupreme Court and Eighth Circuit 

.. ·/ Holmes has spoken in support of separating religion and politics. In _a speech 
entitled "From Aristotle toTocqueville on Church and State," Holm~s argued that . 
"Christianity and the political order are assigned separate spheres, separate 
jurisdictions: to politics is assigned jurisdiction over the material interests of men; 
to religion is assigned concerri fortheir spiritual well-being." · 

• The Arkansas Democrat-Gazette, Holrries' s hometown paper that knows his record best, · 
strongly supports his candidacy. The paper, writing while hiscandidacy was being 

··considered; indicated that Holmes was a weff-qualified;mainstreamnominee: · 

"What distinguishes Mr. Holmes is the rare blend of qualities he brings to t.he 
law-intellect, scholarship, conviction, and detachfl1ent. A reverence not just for 
the law but for ideas, for the life of the !Ilirid. All oftbatwould shine through the 
clutter of argument th<it awaits anyjudge , .. ; . He would not only bring distinction 
tothe bench but promise .... In choosing Leon Holmes, [the President]could 
bequeath a promise of greatness." Editorial, Naine on a List in.<1 FieldofSeven, One 
Stands Out, ARKANSAS DEMOCRAT GAZETTE, Dec .. 1, 2002, at 86 . 

. -. . . . 

• Prominent liberal politicians, including recent presidentialcandidates and members of the 
Judiciary Committee, have supported measures to.extend legal protections to unborn· 
children. Under the litmus test currently applied by some Democrats, Al Gore andDick 
Gephardt never could be confirmed to therederal bench~ · 

• 

c .. ongressman Al Gore voted. to am.. . end .. th. e .. Civil.·. R.··. ig. ·.hts···· Act to. ·.· define a "p~rson" to 
include an "unborn child[] fro~ the moment of conception." This would have . 
statutorily prohibited abortion. Vote269,iJ. Arndt. 942 toH.R. 5490 (CivilRights 
Act of 1984), 93d Corzg., 2d S~SS; (1984). 

CongressmanDick Gephardt issued a press.release that readasfolle>ws: \'Mr . 
·Gephardt pledged ina campaign positionpaper entitled, 'Justice, Your 
· Congressman and the Abortion Issue' released September 5, 1976, that he would 

sponsor and work for a Constitutional· Amendment to prohibit any abortion except 
to save the life onhe mother.'' . · · 

SenatorTed Kennedy wrote aletter that stated: "l amopposedtoabortion on 
demand. Thisopposition is based on my deep personal, moral and religious 
behefs.". Letter of Oct. 5, 1979. In anearlier letter, Kennedy further explained 
that "Wanted or unwanted, I beli~yethat human life, even at its earlieststages, 
has certain rights whioh .must b{! recognized-. the right to b~ born, the right to 



••• 

• 

• 

· love, the rightto.growold." "But once Hfehas begun, no matter at.whatstage of 
growth, it is my belief thattermination should not be decided; merely by desire.:' · 
Letter of Aug. 3, 1971. · ·. · 

· Senator Dick Durbin argued that "the rightto abortioq is not.guaranteedl:W the· 
U.S. Constitution."· He.therefore .. supported a constitutional amendment to 
overrule Rof! v. Wade. "The effect of this Amendment will be to return Us to the 
legal environment which existed before Roe v .. Wade in 1973. States would be 
allowed to regulate the practice of abortion up.der the~r power to legislate in areas 
dfhealth and safety." Letter of May 12, 1983. · · 

• · Mr. Holmes is a member of the Roman Catholic Church. Oppositionto abortion is 
among the religious teachings supported by the Church. Membership in the Ca,tholic 
Church, and faithful adherence to its teachings, cannot be a disqualifying factor fo the 
selection of a federal judge. · · · ' 

. . 

•· Abortion-rights groups have a poor track record ofpredicting hbwjuc:licial nominees will 
.·vote, particularly on matters involving·abortion and sex-based discrimination,·afterthey 
are confirmed. . · · . · 

· Duril1gJustice Souter' s 1990 confirmation hearings, NOW' ir presideht testified 
that confirming him would mean ''ending freedom for women in this country.'' 
Washington Post (Sept. 30, 1990) .. "I tremble for this countff.ifyouconfirm 
David Souter.'' Austin-Ameriean Statesman (Sept. 26, 1990). She further 
described Souter as "almos.tNeanderthal;'' and wamedthav"women's lives areat 
stake.'' U.S. News & World Report {Sept. 24,1990) .. 

' ' ' .. ,' ' . . 

.~ In Planned ParenthoodofSoutheasterrrPennsylvaniav. Casey, 505 U.S. 833 
. (1992),Justice Souter co-authored the plurality opinion that reaffirmed the 
centralholding of Roe v. Wade-. .. that the Constitution protects.a.woman's 
right to. procure an· abortion. . · 

. -·-

.. ·~ Irt Faragher v. City ofBocaRaton, 524 U.S. 775 (1998),Justice Souter ruled 
that an employer was subject to vicarious liability ul}derTitleVIIto an 
employee who suffered sexual harassment atthe hands of her su)Jetvisbr, 
since the employer had failed to exercise reasonable care to preventthe 
harassment.' ' · . 

~ In UnitedStates v.Lanier, '520 l].S.'259 (1997); Justice Souterheldthata 
state judge who sexually assault~d five women in his chambers. couldbe 
prosecuted under 18U.S.C. §242, which makes it acrime forpersorts acting 
under color of st:,tte law to deprive persons of their constitutionaTrights. 

· WhenJ~stice Stevens was noll1i~atedtothe Supreme Courtin1975,NanAron-··· 
·then the president of the Women's Legal Defense .Fund-· testifietlinbppositiori to' 
him on th~ ground that he had shown "blatant insensitivity to discrimin'ation 
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. , . . ag~rtst women."· She further faulte.d_hi;µl for haying a "precli$prn~{tion to rule. . · ·: __ , . 
·· ' adversely in cases which women btjng under- the Equal PrqteCtion Qlau,se/' ·, 94.th' •·· · · 
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>··In Hill·v.:·Col0rado,530:·v.s. 703,(2000);Justice"Steve~s held that astatel~w 
. thalprohibited any person from approabhing another person near an abortidh :• . ' 

clinic, fbr'the purposes of distribu_tirtg Utetalurlor e11gaging inbraTprotest;· · · · • · 
was consistent with ·the Fl:ist Arilertdm¢rit. · · ·. ··.. · 

.. ;. 

· ~ 'In Hodgsonv: Minries'otd,49,7-u.s. 417,(1990)_, J~stice'.Stevensiuledthata·_. 
. . state law reql,liriil,g'that both parehts be notified oftheipnjnor daughter's. . ' 

· .. ·.~ '. 

d~c,ision to prociire a~ .al)ortion was uncoristitution_ at... . . " . . . ·•··.·. ' >' . '. . ; ... · 
,•' .-;. _.1,·~· 

. ~- l~.Gannpn.'v. Univ~rsity.ofCh{cqgo,44lU.S. 66/f!9t9'),J~~tiCe Steveri~. "·. 
held that the plaintiff bad,aright undei."'.'J'itfo IX ofthe 197i Epucatioll < ... 

. · Anieµdmef).ts to pursue a..ptjvate caqse o[acti9n ag<llrist ~edlcal s~ho.ols at···· ·· 
. two.private imiversitie.s, whic.h allegedly wscriminated against hetQP.: a~cbunt 
of her sex~ .. · . · .. , .- . · , . , · .; 

. . .:·· .. ~.. . -··- . _,,_.,~ '· ,.,., ;.-

' Y In Ci'fy of Los Ang~les'. Deparlmeriioflflater aiul:Powe.r v. Mqnhari; 43-5'.U.S. 
· ... 702 (1978), JusticeStevensruledthattbedepartment'srequirementthak~ · .. · 

· , ·female employees makeJargefcontnbutions toit~ pension-fund than male 
· employees:Vfolat~dboththe langua~e.and·policydfTilleVII. · .:. . .· .·· ... 
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• Gender Neutral Language 
· by Leon and Susan Holmes 

Our whole life as husband and wife, as 
father and mother to our children, and as 
Catholic Christians, is based the historic Catholic 
teaching regarding the relation between .male and 
female, so .when that teaching is rejected, the 
rejection pierces the heart of who we are ,as 
persons, as family, and as Catholic Christians. . 
Nothing causes us greater grief than the fact that 
the historic and scriptural teaching on the · 
relationship between male and female is widely 
unpopular in the Church today. We have studied 
these teachings, prayed about them, and . 

· struggled to live them for the largest part ofthe 
almosnwenty:-five years we have been married; 
andwe ask your indulgence and patience as we 
attempt to share the fruits of our reflection and 
st]'"Uggle with you. 

reality of His place in: the Holy Trinity,, who is 
revealed to us as Father, Son, and Holy Spirit. Our 
,relationship tq God is a partofthis unseen reality,. 
. and it is two-fold. In one aspect, we are related to 
God as individuals; in another aspect, we are related 

• 
· The historic teachings of the Catholic 

Church are grand, elegant, and beautiful. When 
they are unpopular among Catholics, it us 

.to God as a community. Individually, we are 
adopted into the same relationship to the.Qod the 
f'ather as Christ enjoys, which is to sa,y; we are all 
sons of God the Father and brothers of Christ. All 
of us, male and female, are equally sons of God and 
therefore brothers of one another. The equality of 
our relationship is destroyed when. some of us are 
called sons but others arecalled daughters, some are 
. called brothers but others are called sisters. 
Daughters have .not the same relationship to their 
father as sons have. Daughters:cannot be like their 
fl:tther to the same extent a,s can soris.· Sisters· have 
not the same relationship to brothers as brothers 

.· have to one another. Sisters cannot be like brothers 
to. same extent as brothers can be like one. another. 

• 

usually because they are not understood; and so 
it is, we think, with respect to the teaching of the 
Church regarding the relationship between male 
andfemale. The passages of Scripture that call 
Christians "sons of God" and "brothers" are 
offensive only ;if they are misunderstood. The · 
teaching that only males can be ordained to the · 
priesthood and the diaconate is offensive only if 
it is misundersto()d. Far from being offensive, 
these teachings. are elegant and beautiful; and 
true for this age, as for every age, because truth 
is eternal. 

Catholic.theology is essentially 
sadramental, which is to saythat it's teaching is . 
pem1eated by and flows from the notion that 
there is an unseen reality that is symbolized by 
visible, external signs. We believe, for instance, 
that Christ was it1camate as a male because His 
masculinity is the most fitting sign of the unseen 

.... Hence, Scripture refers to· all Christians:.-Jew and 
. Greek, male and female, slave and ftee--as sons of 
God (Gal. 3:26) and brothers of one another to 
signify the equality, the sameness of our spiritual . 
relationship i.n its unseen reality to God. 

.As a community, as Church, we also have a 
relationship to God as the bride of Christ. This 
relationship is an unseen reality that is signified in 
the visible world by the relationship between maie 
and female and especially by the relationship 
between husband and wife. Hence, .the husband is ' 
to love his wife as Christ loves the Church; and as 
the Church subordinates herself to <;hrist, in that 
·manner the wife is· to subordinate herself to. her 
husba11d: The verb used in Ephesians5:24 is 
hupotassetai, which. means to place one's self under~ 
The Church is to place herself under the protection 
of Christ anq foso facto.place herself under .His 
authority. Likewise, the woman is to place.herself 



• under the authority of the man and ipso facto · 
place herself under his authority. Both the man 
and the woman areto live so thaftheir 
relationship is a visible sign ofan unseen reality, · 

·the relationship between Christandthe.Church. 
Distorting the relationship between male and 
female is as sacrilegious as profaning any df the 
other sacraments that by which God symbolizes . 
a divine, unseen reality through tangible 
symbols. 

The use of male and female to symbolize 
the relationship between Christ and the Church is . 
pervasive in Scripture. ·In Leviticus, for instance, 
whenever a sacrificial animal was to stand for 
Christ, a priest, or a leader, the animal was 
required to be male; whereas, whenever a · 
sacrificial animali was to stand for the com:triort 
man or for the community, the animal, was 
required to be a female. ·In the Gospels, Christ 
always forgave and never condemned women, 
though he sometimes condemned men. Women·· 

·• we. re a .. l· wa. ys forgiv .. en beca.us. e the Ch.· u. rch. w·m·.· 
. always be forgiven. Men could be condemned 

· for their sins because Christ was condemned for 
our sins. 

compared to female .. When a woman chooses to 
marry a man, it is not because she thinks.men have ... 
more qignity or value Hran women. The suggestion 
that male-only ordination implies a devaluation of·· 
women is. as silly as the suggestion tbat a woman 
devalues women when shelooks exclusively among 
men for a husband. ·The assertion that males and···· 

. females both should be ordained withoutregard to 
their sex is akin to, the assertion that same-sex: . 

.·relationships should be regarded as having equal 
legitimacy with heterosexual marriage. 

The demand of some women to be ordained. 
.is pre'"figured in the OldTestament,whenKorah and 
twp hundred fifty "well-known men'' d~med the. 
right to offer sacrifice equally with Moses and 
Aaron because "allthe congregation are holy, every· 
orie of ,thern, and the Lord is among theIJ1:" · · 
NumbersJ6:3. Itis ~rue tlrnt all !he congregation 
are holy and the Lord is ;among them; but it does not 
follow that all are entitled to off er sacrifice ... By the 

.. ·same token, it is true thatmeri and women are equal . 
in their dignity andvalue; 'but itdoes notfoUow that 
·all are entitled to beordained. 10rdination does not 
signify the intrinsic ~orth orholiness ofthe one 
ordained; it signifies that the one ordained is to be 
another Christ to the Chl1rch, which is to say 
another groom to the bride ... A woman cannot be 
ordained, not because she is inferjor,in dignity to· a . 

· man, but.because she cannot be a husband to the 
Church, which is the .bride of Christ. 

In away that we cannot unders,tand, the · 
relationship between the unseen reality andthe 
visible signs is reciprocal. St. Paulsayshewas 
.made a minister ''to make allmen see what is the 
plan of the mystery hiddenforages in God who 
. created all things; that through tht9hurch the 
manifold wisdom of God might now be made. 
kilown to the prineipalities and powers in the 
heavenly places." Eph, 3:10 ... He also says the· 

· ·.apostles h.ave been made·· a spectacle "to. the· world, 
toangelsand to men." ICor.4:9.In thesame vein, 
he says a woman should have a veil gn her head [as 
a sign of authority] "because of the angels." It is an 
awesome thought that what we do somehow 
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• ~ignifie~ the 'l"e~ity _of the unse~n wprld; but.it is · ' is illifilicafto the transri~siofr oHife; ~hi'Cii i~ the .. 
even amore awesome thought that God calls us .. :· • raison· ciietre of that distinctioidn bbth·.~he·biologit.al 
tom*e kncrwn.the.realityoftheunseenworldto · arid spiritual realms; No.matter how'oft~n We··· .. · · 

"'.. 

the\inseert .wo~ld. ' . . .. " condemn abortibn, to tile' extent we adoptthe : ' ' 
· • · · · · · · .•. f~mini~t-p."rirtCiple thatthe.d.i:S . .t .. in.ct.16n.~.-· bet_we.¢11.the· · · ·' · ·.·· 

·. . . _. In the biological sphere, life clepends on · 
· .. ·the relatfonshipbetweertmaleandfemale.·]n ·sexes is 9frto conseqtience.and.shouldbe - .. · ...• ,, 

thisrespect,thebiological·sphereis a :visible . . "· disregarded in the organfaatio1fof society at).dthe·· 
sign ofthe unseen reality of the spiritual realmfo .. ···church, :We are contribufa:\g to the' culture of death; ' 

-'which life dep~nds on thetelationship of Christ . ' · _: ,·As Church, w~ .are the ~~qe :o~·christ. W ~ 
apd the Church. Sexuality is a "great mystery•. '. ; ·._ -. are to subn_tlt to Him. -This· means. in Part that we· • .. 
. in reference to Christ and the Church.,.. are to.take on the mind of Ctuist rather than adopt . 

" ·.,' J;:phesians 5:32. . ' ' ' '\vh;:itever paradigm prevails in the age in whfoh: we ' . ' 
. ·• . Aliof this -is why denominations. whose . Ii ve. As you said in J~nuary wh~n· talkihg about' .. 

;, theology is not essentfall y sacramental have been. . aborti6n,. "I do not waiit .a Chµrch 'that is nght·when._ ,' 
... , quick; to' endorse ~ificial contraception,. divorce,: · the world is right. lwailt a Church that is nght-"~c: . ·· · · · ·· · · 

. ~nd<t~e ordination of women; and it is whythey. · . ~hen the w~ole wo!ld iswrong:" . . · ·,, ·" j' 

are much more open to the legitimation"of . We<writein- a spirltof friendship; nbt of 
··homosexual n~lMio!tShips .. Churches whose · . aninjosity. · When w~: express concern 'about the use' 
, , theology js essentially sacramental, which is.to c : -of II gender neutral II. fangbage in pl~ce of what the . 
say the Catholic Church and the Orthodox· . -... :wdrd of the Lord act~allys~ys,~laboiit the ·.·· .. ,· . 

. ·. Clmrches, ca11tmt accomniodate the spirit of the abartdonm.ent of a4000 year olc{traditfon tpat only 
'. • age with re~1>'ectto th~se matters no matterhow males mafserve at the altar, or aqout the Other .·. 

. overwhelm.mg th~ social pressure because to do .. . . ·ways in :which the prac.tite of the '~hiirchseem~ :.: 

·_./· 

. so w6uld be to.repudiat~ the essen~e {in the. . . . .... · inore consistent with feminism.than with Catholic' ·. 
· stri.ctestTlwmistic se11se of the word} of our~'· . ·_tradition; we do so because we believe tha~ agrea{ · .· 
• _whole th¢ofogy. Apatt from sacramental · · .· · dealis atstake; anq·we\varit our shepherds and·· , · 
,theology,_s_ex.ualityisjust another physi9al .· .... Jellow.Cath,olic.sto :appreciate.our cqncemr;;; We -..... . 
function, and the distinction between the sexes is ·· have brought all five of our ohildfeiiirito the •· 

·· llo mote signific~ntthan the distinction between- · Catholic Church. ·It is rto exaggeration to say·we · 
· righ~".lrnp.ded p~rsoris arid left~handed one~. have.bet'lhefr eternal lives on the ~hurch; · Aflhe · 
· Wheri .. we treat' the distinction between the sexes same time, we have .. built outwhoJe fanlily life ori: · · 

. <as Of no con'sequence, we are parting from ·· tlie traditional and IlOW unpopularteachings ·about. 
sactainentaltheology, whichis to say we are ·•· .... • the relationshipbetween male: and femftle::What ·,_' , .. 

... parting from'Catholicism, which istosay we are ·are we·tqdo when we seethe_se tw9piilafs:oforir 
· parting from. Christianity. · . . . · -· · life start to separate and_ pull apart? How do WtL · 

'·.It is notcoi~cidental·that this culture of· . ~tand on both?· How:can we stan~ on dn~y one?. 

· d.eath:iilwhich.we live is a culture that seeks to " ' . 
eliminate the distinctions. bet\Veen male and . 
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.· f~m~l~~ It. is n6t coincidental that the Yeirlinist. · · · 
iriovementbrought withlt rutifidal contraception. 

. . and abortion on demand, With recognition of· ... ,· .. 
· · ' . homos-exual liasons soon to foil ow. The projecr · 

of eliminating d:ie distinction betweei1the se~es ·. 
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· .. :·.· .: • . ifr·;.Ka~artaugh has p1i6ticed law-hi the pri~ai~ ~rt~(pubhc sec'tor~;- far."l4 years~· .He:wa~ ' 
. .. :. )1_partner at the law firm Qf :Kirkland & Ellis~ ~d ha~ an cmtstaiidillg fopo:tatiort in'.the · : . · 

legal cpnnn.unity. .' .. : . . ' · · .· . · . . ·' · · ·.· :: 

t.,. 

.• Mr~;kavanaughgraduated from Yale~Coilege.an4 Yaie J-,~w.'Sshoqr1 .• itii4 ~el"Ved ~s:the··: ·: 
· · ·· ·· ' N'otes:::Edifor.ori the prestigioµs Yale LawJoµrnal : "~ · · > ; ''' ->: '.'. .·. .::: · 

I '. ' .• ~·· !.>::,Mt:Kartavaugh clerke~for:Suprein¢.Cotip:Jri.~tic~:::Aritbpny Kennedy,,.;~~ w~n:as)udge·;, .· 

. '·> 

'-·.·. 

. · .. , ' 

. ·. ... ·.< W aiterStapfoton of the Third Circµii and Judge· Al~x Kqzinski of tpe &fotb· Girc.tiit · · .. · 
" •·,; frjorto.his Supreme· Cp~rt clerk~hip, Mt. 'Kanava~gij. eart}ed a prestigfous'feil«)Wsl)ip In\;' 

· < · ·: the Office of the Solicitot'General hfthe'Uriit~dStates. · · .. · ·. · · · · · .. " 
··r···· .·:, •. TheABAh~sratedMr.Kav~naugh_.,~w~i1:6\l'altfiecP' ·. •' ·>:_": .;.,'.;_,·< ··•·· .. ,_·· , 

· ·'. : •. ·. t4f.·K;J:vanau.ghhas arguedb9thdvil..ancfbriminal tnatters.beforetheBriiJtewe Cbhrt.artd·.•· · 
. ": a:ppeUate:courts throughout the counqy: . '". . :. . · .,,: . .. ::;: . ' .. .. 

:,·.~··. ,·: ~· \.... .· ;; ·· ...... ;· ... ~ .... ~ .... ·. ·"-.:~'.::~·: . -·. · .. _:. 
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:.~1 .:~~~tr~~.eislalls~ues , · . . . _,:;j. • . . · .• : :· ·· .. ·. 

, . ~!,~"i!i~e~9·~~;!~i:f.Brett i(~y~ti~i$ ,t~~youlig tqD~~f~de~~~~Pe(la*,i)'dde~s .. 
r · ·; <While working forindependentCounsefKennethStari;Hrettl(av(lp.aughJ~mg!l0he ··: ; . . ' ... 

. Clinton Administration for access to confidential· comffiunieatloi:ls. . As Associate Whi.te , ·. :· .. · · ·· 
. ~ous~ Gou~sel in the Bush Adiriini~tiation, liooWever,. Mr. Kav~~~ugP, help~cf t0'dfilft· .· · · ' . 

• ;· :Exectltive Order J3233 whichJiniits pubUc.acce~& to pr~sidential records. ·S4¢h'a start: : 
.. · .. ·. ':incon~istenc·y-de~on.strates ?v!r· Kavanaugh'sideolOgical anclpaitis~n;..agen~~- ' > .·:.· .· 
. · ! ·· irt :Good News Club v, ·Milfqrd ·central ·schdol, Mr., Kav@aug~ 4eroon&trafed .his l16stility . 
. ·•. ·' ;· Ao the -separation of church an~ state and.r~lig!o~·s fteed9mWheh he aigµed th;al.the U.S~ . ·. 

:-: . · .. · : · .. · · -: C~mstit~tion required a N,ew York puplic school district- to allow a Chdstian .otganization ·•·· .>: . . .. 
. ... ' ·. . to hold an 'evangelical wor&hip service after school hours in an eleme~t~y· school: s ' . . " ' 

-cafeteria. ' · .. ' . ..·· . . : '. c·:: '·. ' .. ':. '" ,· ."> . •• . ·'· . 

~'~~~,~~/ < ,< / .•.•... < · .. ··<· 
~:... ·· ... , ·_, ·. :' • .': .... : .. f · .. -,,;,_·· .. •: ~-.. . ...... ,.,\.·,, .. · -~ ·,:.:'.·'.".~: ~ ."~ . ~-~~ ... ,,._ .. ~··:,_·. ..=.· 

~M.t:Kavanaugh,has a broad range of experie:nce. His legal work ranges from s~ryiCe as ·· • ·.··. 
. . ·~ss9ciate, c'c~rinsel fo.t~e· President to app~1late)awyer in priva~e-.p!a,~#.ce;to :experi~nce ·a~-~ :j:' . ::••··· , . 
'· .·· a ptos~c!itor. : Allthre~ of the judge& f,ofwho.m Mi\ Kavanaugh clerked.were appointed· to ;: .. 

,. . 'the bencifbefore they were 39. 'Justibe-Kennedy was 38 'years _old! JUdge ko'zinskl was . ;' '. .. 
+ • ' " / . , ,· ,'" . 

• , • •• ffe • • , 35 years old and Judge Stapleton was 35 years old. · . · · ·.. · . . · , 
. ,. :~; JSxet\iiive Order13233 simply establisb~s poiicie& _and procedures,fo'g6\rerii.re'.ciu¢sfs'.fot .. . 

,, ... \ ,· ·, '.pre~idential.recorcis .. andthe assertion· of cor;i:~titUti'orially-based'privileg~s/lt do~snof">:<:< ... ·' 
. ; .. pti,rp,pttto set forth tho"se cfrc'UmstanCeS under which an .aSseriion:.ofe)H~CUt~v'e ptlvilegv · ... •. ·.· . 
. . . :. shq(lld be made and/or' would be successful. .. :: ; ' .· .··· .. · .. · , . ' .. ·. ~\ • . ..... ·· ··. • . :.. . . .. < ,,,, 
• . The U:$:supreme Court; in:sludirtg·;Clirttqn app.~in!e~_Justice Stephe11J3,~eyer, agr~ed .. •· · .·· 

.· '~,,. wi(h th<) J>?sitibrt take°, by_ ... ~_ ..•• ~:1111a:g~ ori be?aif of~is ¢H~nt. }' {;: .. ··• ·' · •. ·•· · · ·· · 

';.' ,"'; 

' ·)·' . --:.; ~· --:- .. 
. ·.,,'·, . :-· 

. '·•· r'." 
'( 

. · ··· ... 
. :; .. • -.··. 

• · • .- ,o •. 

' . ; .~ 

.,,._ .·1····. ::. ·: .... " ',._','' .. ·"= .. ;:·' 
. ': . ~ ,, -.... 

.. .• ,, ::i .·· '_'. 
.·,,. f :. ·~ 1 
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· ·• .. Brett l{ava.~a.rl~l,r...; ';Age .· 
'. ~· ... 

. . , .. . . ·, . 
' .. . " 

. Allegation: ... • Brett ~avanaughis too young'to be aJederal appellatejudge'...: he'~~rt1,)i3.9 §ears ·.. ., .. 
. old; , · ·'. ·.· · · ··· 

··_,,· . ... •. 

Facts:. · .·.---.- .. 

~· · · Mr. Kavanaugh would·brfng a broad rarige•ofe~perierice to the court: .• · 
,· : . . ·.... . .. , . . ., .. · .. .. . ····., . "'' ·, 

( Mr. Kavanaugh's leg~l work.ranges from ~ervic~ ai.assqciate counsel to the · · . 
. . President, to appeliate lawyer h1 private pradice,tq experience as. a pi:ose~utor. ·. 

•" . . ., . . . ' ·. . .. . . . . . " .. . ':. _:·, . . '. . . ~ . ·' . ; . . . . . ~ ,., ::. . . 
. ~- . ;., ', -~. .·· 

. ., Mr. Kavanaugh has cforked at two of the tlS.·Courts ofAppeal,~theTfoid and . 
Nirith Circuits, arid at'the Supretn'e.CourL He would bringto. the D.C. C,ircuii his 

.··,-- r 'experience with those courts. '. ' .. . . . ' 
:.;:' 
~: . 

. . . .·. · ·~. . · .. \ In private practice arid during his servic~ ·as. a hroseQutor; ·Mt; K.ava,O:augh . . : 
partiCipated in appellate matters in a number, of th~ feder~f ¢ourtinlfappeaL: . 

:··,. 1 \ •• ' ' kf" .. ,. ·"' ~· 

' ~· ··•.All threeof the judges, for who.mMr. Kavknaugh ;cforked \Vere appoip.ted t&_t~e ben94 ... ; .. 
' · · hefo!e ·they we~e 39; All have' beenrec()&nized· a~ :distinguishe~}utists. · 

. · ·· ./ Justice:Kennedy was appointecltoth~9th tirc,~it~henhe ;asjs years old. 
;.<-:,: .·.·'.:;.. . ··. ·.:. ,· .·'. ·~·. .· .... . ; 

./ .. ··Judge Kozinski.was appointed to the9th'cfrc~itwhenh~\:\,as.35.yeats.oicL; .. 
• ~'<!". • • • • ·.;, ••' ' ~'!.' -· ,.:. ' . . •'' • > • •. • 

.'./ . ·. . . . 'Judge Stapleto'n \Vas appoini~d to th~: IBstritf c.6urt at ·3;·.'~iia· l~t~rele~~ted ~to the'' :.: ,.· ' 
. 3rd Circuit . •. . .. · . ; . ' · · " '. . > · . . . ·: . · ., · · 

·· .. .-:: ..... ·: ..... . ,,,.·,., ... ·· .. • .·' 

): ... '.There are many:~;x:amples ofjudgeswho ~ere appqiritecf tothe.l)~rt¢h at a.young. age anq. '· 
. . have had illustrious careers. · ' · , · · · · . · 

·'· Jud e Dou· 1as,Girisbur 
JudgeKenneth Stair 
:J11:d e Samuel A1i.t6 
Judge J. Michael Lutti · 
Jiidge'.Karen Willian:is ·. 

·Jud· e FrankEasterbtook' 

Jud e Steven Colfoton 
Judge Anthony Kennedy (later'. · 

.. . 
" 

DC 

8 
8 
9 

Cirtuif ·· 

__ ,:.. '; ... · 

· ..... ,· .. ·· .. 

. ,., ,,,··. 

,._· .. \ ,· 

·39" 
40 
37 

37·· 
. .... • 

40 ' 
39 
35 
36 
40 
40 .· ... 
38 

·'.':: '.''.'',;, . 

••·• <, 

. · .. '· 
: '·· 

... . .. '·· •' 

" 
. ::· ... 

-.: 

. ,··· 

. '.~< . 
. ·· :··, 

..'· .. 
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appointed to the Supreme.Court) . · • Jud eMary Schroeder 
Judge Alex Kozinski 

38 
35 

JtidgeDeanell Tacha 39 
Judge Stephanie Seymour 39 
JudgeJ.L.Edmondson 39 

>" Age should not be ameasureofa p~rs~n's experience .. Manydisting\jis9edsenatbrs 
began theii service at a yourig age. ,. '· · · 

. . 

./ Senators Bi den and Kennedy were elycted to the Senate~at the age of 30, and·· 
Senator Leahy was elected at 34. 
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Brett Kavanaugh ·-'-Elian Gonzalez 

Allegation: Mr. Kavanaugh challenged the Clinton administration's.decision to return Elian 
Gonzalez, a Cuban citizen, to his legal guardian - his father in Cuba. 

Facts: 

~. Mr. Kavanaugh was asked to represent; on a pro bono basis, six-year-oldElian andhis 
American relatives after the Eleventh Circuit had ruled against Elian. Mr .. Kavanaugh 
was involved in filing a petition for rehearing en bane by t.he Eleventh Circuit, as well as, 

\an application for a stay and a.petition for writ of certiorari fromthe U.S, Supreme Cour,t. 

);;> The narrow question before the court Wf!S not whether or not Elian should be returned to .. 
Cuba, bµt whetherit was proper for the INS to make a decision to return Elian without 
even consideringthe merits of his case - without a hearing of any kind . 

./ After his mother died at sea while 'attempting to bring Elian td the United States, 
Elian filed for political asylum through his "next friend" on severalgrounds, 

. including that he feared persecution at the hands of the communisHotalitarian 
. Cuban government if he were returned .. 

Under 8 D.S.C.1158, "[a]ny alien who is physically present in the United 
States ... may apply for asylum." However, the INS determined that because of 

, Elian's age, the application had no legal effect and it therefore did not hav~ to 
consider the merits of the application or reach the question of whether Elian's 

·. fears of persecution were well founded. · 

./ The Lawyers' Committee for Human Rights explainedin its amkus brief before 
the 11th Circuit, "the implications" of the INS's n,o-hearing, no-interview. . . 
procedure fo~ minor asylum applicants are ''quite serious." Amicus.hriefofL:iwyers' · 
Committee for Human Rights, at 19 .. 

~ . The Eleventh Circuit recognizedthe merits ofthe arguments set forth by Mr. Kavanaugh 
on behalf of his clients. Nevertheless, the court upheld the INS's authorityto inteipret .. 

· the law because of the great deference thatithad to grant a11 executive branchagency. Iin 
rendering its opi11ion, the court expressed serious concerns with the action taken by the · 
agency: 

"We have not the slightest illusion about the INS's choices: the choices-, 
about policy and apout application of the policy-.. that the INS made in. this · 
case are choices about which reasonable people can disagree:" Gm:izalezy. R~no, 
212 E3d 1338, 1356(2000) (emphasis added). . · . .. 

"The· final aspect of the INS. policy also worries u~ some. According to the. 
INS policy, that a parent lives in a communist-totalitarian .state is no. special' 
circumstance·~ .. to justify the consideration .of a six-year-old child's asylum'; 

We acknowledge, as a widely-accepted truth, that Cuba does violate 



• 

•• 

•• 

' ' 

hmnan rights and Jund~merital freedoil'ls arid do~s not guarantee the rµl~ of . 
law to people living in Cuba." Id. at 1353. . · . 

"But whatever we personally might. thin!(· abouf the decisions .. made by the 
Government, we cannot propedy conclude that the INS acted arbitrarily or 

. abused its discretion here.'' Id. at 1354. 

The representation of Elian Gonzalez and his American relatives \Vas nonpartisan. In 
fact, lawyers who brought Mr· Kavanaughinto the case· included Manny Diaz, current! y 
the. Democrat Mayor ofMiami, .and Kendall Coffey, a prominent Miami Democratand 
formerU.S. Attorney in the Clinton Justice Department. · 
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BrettKavanaugh...:. Privilege Arguments v. Work on E.0 .. 13233 

· Allegation: While working for Independent Counsel Kenneth Starr, Brett Kavanaµgh fought 
the Clinton Administration for access to confidential communications. As 
Associate White House Counsel in the Bush Administration, however, Mr. 
Kavanaugh helped to draft Executive Order 13233, which dramatically limits 
public access to presidential records .. Such a ~tarkinconsistency demonstr;:ttes 
Mr. Kavanaugh's ideological and partis.~h agenda . 

. . Facts: 

·~ Mr. Kavariaugh's work on privilege issues for the Office of thelndependent Counsel 
was consistent with his work on Executive.Order13233. · 

~· Mr. Kavanaugh argued on behalf of the Office of the Independent Counsel that 
govemmentattorneys in the Clinton Administration could notinvoke the · 
attorney-client priviiege to block the production of information relevantto a 
federal criminal investigation. 

, , 

Mr. Kavanaugh also argued on behalf of the Office of Independent Cqunsel that 
the attorney-client privilege, once a client was deceased, did not apply with full 
force in federal criminal proceedings, and that federal courts should not 
recognize a new "protective function privilege" forSecretService Agents in 
federal criminal proceedings . 

./ ·The federal courts of appeals agreed with Mr. Kavanaugh's positionin those 
cases. 

,/ N6thing in Executive Order 13233 purports to block prosecutors or grand 
juries from gaining access to presidential records in a criminal investigation, 

~ ·Executive Order 13233 simply establishes policies and procedures to govern requests 
for presidential records and the assertion of constitutionaHy~based privileges. It does not 
purport to set forth those circumstapces tinder which an assertion of executive 
privilege should be made and/or would be successful. 

. . . 

./ · Executive Order 13233 specifically recognizes thatthere are situations:where 
a party seeking access to presidential records may overcome the assertion of 
constitutionally based privileges. See Section 2(b). 

~ In his Georgetown Law Journal article, which was authored during the Clinton 
Administration, Mr. Kavanaugh specifically recognized the difference between· 
asserting executive privilege in a criminal context arid outside of a criminal 
context. 

He argued that a presumptive privilege for Presidential communicati9ns existed 
and that "it may well be absolute in civil, congressional, and FOIA proceedings·;". 
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Mr. Kavanaugh wrote: "itis onlyin thediscrete re~lm of criminal proceetlings .. 
where the privilege maybe overcome.'' See Brett M. Kavanaugh, The Pt:esidenfand;the . 
.JndependentCounsel, Geo. LJ. 2133;,21]1'(1998). 

WhHeWorking in the White House Counsel's Office' Mr. Kavanaugh 's work on 
·. ·privilege issues has been consistent and evenhanded, whether the issue at hand 

involvecl the Bush Administration or the Clintoti Administration. •. · 

./ · For example, Mr. Kavanaughwprked in the Counsel's.Officewhen theBush 
Administration asserted executive pri vi leg~ to shield the records regarding the 
pardons issued· by Bill Clinton ~t the end of his presidency: 

• , ' < • 

./ Mr. Kavanaugh likewise was involv~din the Bush Administration's.assertion of' 
· executjve privilege to withhold from Congress Justice Department documents 

related to the investigation of alleged campaign fundraising abuses by the Clinton 
Administration. · · · 
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Brett Kavanaugh..,. .. Experience .. ' -~ . 

.. ;··/, ., · ..... 
BrettKavanaUgh is notquahfie<l to be .aJeder:aI appell~tejudge·beqall,s_e:hel~tks. : . . . · 
the neceSSilfY experience. · · · · · · · · > .. · · _. . , -: .· .. 

. ·, .· 
-~·-. 

>··. 

. • .·': 

: . :•. ~ . 

. .... , .. 
; ·.·: . . ,., ·... . ·' ~ . 

Brett :Kavanaugh has allof the·quaiities 11~ce~~a,rito be_ an Qntstalldingapp~llate· ... ·. ·· · · 
·judge. He has imp~ccable academic' credentials. and sigilificantiegalexperlerice hi:' . 

the federal courts. · · ·. · -·· · . :: , . · · · _:< , " · 
... : ~; . : . 

The ABA, the Demo~ra1t's "Gold Standaf,d,'' 1tasr~~~d hiin "WeIJ.QuaIJ~ed'';,•to !. .... , ·. ' .•. ·· 

serve as a judge on the DC Cfrcuit. · · · · · ,., ·' · · · , , 
.. :- .. ·._ . 

... ,. 
·-·' 

./ 

. . . . . . . 

·.· ./ 

;•,. .. . ·. ...· .. 

,, He Jias practiced fawin_the)priyate•andpublicsec.torsfor14 y~~s. He;was:~ · · ,, 
partner at th_e law firrri of Ki.rklamL& Ellis, ·specializing.in app~ilate lii~ga#on, ~cl- . , ' · 
~as an outstanding reputation in the' legal community. . . ' : ·: < . . . . . ' ' • : :; . . ' ·. 

· .. Mr. Kavanaugh has dedicated a scibstantiaI portion.of his car~er; 1 {years; to ::: · 
publkservice. · · - · ·.- ·. · : . · · ·· · ·.· .. · · · · _· 

,:: 

',., '"":.·', 

. ·. : .. ·; : . ; .. ·~. . ·. : ' . ,. i; 

· · · ·· • .. ··~-- -··' · ' Mr~ Kavanaugh has argued both ~iviFand criminal mattersbefore ·the Stipr~nie · 
· · • • · ..... • · ·· ·. Col!rl ll!ld apjJellal'! ~om:lt thomghout the l'.OWttry; ·· . . · · . ' . 

... ,,: 

::.···· 
. ~· 

, ·: · . 

. ·. ·:-· . .'. 

V, Wfiile serving as _an Associatti .Counsel in th~ Office of Independent Couriseltrvlf. · 
· · .•• -. Kavanaugh handled a'nµmber ()f the 'rlovel constitutional ai:lq legal}ssue~ . , . 

· presented duritig ~hat investigation. ·. _ · ·- · . .· . ·. •· · 
.. :· ... 

·. '·';;/; 
·*····. 

· · 'iri private practice Mr. Ka~aria~:gh focused on appellate m~hers ,atld as. pad .of his , . 
·, praptice, he filed arnicus briefs on behalf of clients with the U.S;Bupreme Cmirt .. · .... 

' . . . ·. . ' . , . . . . ' . . . . ,· , .. ~., 

' ,,, 
I ; :· 

· · > . - -. ·Mr~ Kavan~ugh has extensive experience iii Jhe app¢llate courts; bot1'_as a clerk iind 
. as counsel. . ' ' . . . ' '· . ; ' . . ' . . ' ' ' . •' ', .. 

,·' .. 

·. - .· 
...... ! .:..-• .f 

: .·· .. · 

,_··.· . ' 

· •• '1 ... 
. .. ... . · 

. . ,. . ,, . ~ . .. :<: 

··v--·•· Mr.·· Kavanaugh served as afaw cl~rkto Jlicige,,Waltei Stapleton of the :O.S: Court ' •.. ··· .. / , .. ' 
:of Appeals for the Thifd Circuit. · · .· .· .·• · , I · 

' .- ,·.·. 

He' cl~rked ort the Ninth Circuit for JUclge Al~x Kozin~ki ofthe u:s-. Cqurt of> 
·_ Appeafs. · .. · .·' · · - · . . . · · 

· .. ' ./ ,· 

·. ~ ' ·~· 

Mr. Kaval1augh vv~s a_i~n~ clerk ~ou:,s:'Sµprellie: Court J~~~i6e f\.nigbn,~·J<~11:~edy,: ' ' ·· 
·• ·,'" ~· ·.. . ": ........ ·. . ·::•. . :.:·-. .. 

./ · . J?.rlor to his Supt~me Court clyrkship~ Mr. Kavanaugh earneda prestigious. .. · · -
· ·.· .. fellowship in the Offic~ of the Solic~for Generator' the lJnited States. The· · 

·.Solicitor Genefar s ()ffice represents: the Urihed States before-,the:Supf~meCouri.: .. : 

· ..... 

,:_. ·• l • . . . . • . /" ·, ' ·; ·: • • ·-'> ... ·: ••• ··:>.:,. . ". '· ,: , ~:' ' ', '. ·: ,··... .. - . . ... . ·. . 
..: . . . ··~ ._'.. . 

·., d: . 

. ·: ...... : .. 

'.'..< 
. ~. .. . . : 

-:··~ . .' .: 
' . ; >' :· ·,. ~ . 

.··-i,:· 

,_··. 
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. ·:· 1:· ~ .. 
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";. .... 

-. ···.' ·.~- :oniy3of the 19judges c~nfirmed to'ihe:·D..c~.Circuil'since President {j~tt~r'~\frm :'; ·· ·•·· 

....... « 

. '· 

··.''-

.. :• 

. :·" . 
'"," 

• •"o: ;•,'• 

beg~nln.19.77 previ~usly h~d serv~das.Judges~. •· · · ·· · · · · · · · · ·· · ·· · 
... . -.: . . .,, ' ',."''< :).· .:. ·,·~ 

' • • ~I•' • ( '.•: • • ',. • :· • • : 

· .. - ./ . • ... l)emocrat -,appointed D .C .. Circuit judges':~ilh no priorjudicial ¢X.pen~nce · .·>:- . . . .. ·-: . 

JnclQde: Harry Edwards·, 1V;lerrickG:arla11d, RutbB.~der G:insburg;Ah'ner :.c '•<· 

· l\1jkva, David Tatel, and Patr'icia\yaid·'.' . · .. .. <· · .: · . 
. . '. ·. . , . . . . . :. . . . __ ... ,· ., ' , 

·:·.··~····· .. ''.Inhis,2001Year-EndReport·on.th;·F¢deralJudi~~ary, chief J~sti~~ R~hrtquisr;ifgµ~({ .. ,' .... 
. ·•that "we must not drastically.shrink the.numberof}udiciaLnmniriees:\\iho ba~e· ... ) : ...• : . 

. ' substantial experienc:e in private practice;" The Chief:Justice <lls9 notedin his Report.·. · 
. that "th¢ federal Judiciar,yhas traditionally.dfawn _from a wide diversity qfpr~fessional ·· .. · .. 

. . : 'backgrotn1ds, with many'ofoudnost.well~respe.cted jlidges cbrriipgJrofu.. priyai.~ ::< (, ' ' ' 
.. :,,'.~. praGti.ce.'' · ... . · .'i., · ,• · · .. •·· ." ···.·'!' · 

..... ,.. . ... ,~:.~··.:· .. "' . ·:~···., . '.\ : . . : .. ·' . . ·:.' :·:'\:. 

:;- Supreme Court Justice Louis Brand~is spent hi·s whole cweer in priva~e p!actice ·: . .· " · ... > 
before he was name'd to the Supreme'Cemrt-in 1916. : . · · · . · .. · · · 

.. ·. 

' ' •". ' ~ ·: . .. , . 
' -.. · .. · .. :~· ·.~ .... "", ·: " -: .. ,· •J,.; 

·.· s{ipreme Court Justice Byron White' spent fourteen yea}$ in: priv~te practice. and 
lwo years attheJustice Pepatttnentbeforehis appoi11trrrenttoth~:c9U:ttbY. ···. ·· ;.· ... 

~.... . , ·'' 

. .. ..,,. 

··• :~freside1lrK_· etj,neciy in 1962,. . , ,, , · ., · ' ' '· ·,. · ·, . · ;< ' 
'.';."-:, '\ :, .,,_,. -~ '•! ··."' :'~- : •• ~ ,:·;; ... ~.. :1 .. -. •' ··;::.: .. · 

. ·-_, .··.·, ·: .:.'. ··, :• ·.··:' •'. :> :·. ·.' .. -... ·:·.~" .. -··~·.'. ·' ..... -·'.':· .. '~'':'":\: __ _,;:-:-.;: -'.:~·~:':--·~ .:~· 

. :·· SupremeCourtJusticeThurg9od Matshall .. had.rto judici,al expefie11ce'.'Yhen-.: ..... 
. :President Kennedy recess· appointed himtoJiie Second Circufffo..1:96 l. Marshall 

, had served in private practice: and :as. Special Counsel alld '.nfrec(or of the NAACP 
prioitoJ1isappointme1lt.'.·.; ,., .. '.·· e···· · .•. :» .·.: .•. ··_; _,:·:·: ' .. ;. . . .. :. 

.,.·.· 

, . ·.· .· :. ·~ ·· ... .:r•resident Clinton ~oIIlinated~ anJ the~Senil(econfirrile«J;.~totilI~f 32 fawye;~~ , ,, ... · . 

'· · · .. > without any p~iorjudicial e}(peri~tice io the'us~coutfofApp~~s,Jn~ludlngJudges·':. . 

·.,· 

_,., ... •' 

.. ,,, I)ayid_1)Iteland.MerrickGarland·tott1e}lCCircuit. , ... ··X>:: , .. . · · ·· .,,_ . ··•· · .-
.. ~~ .· ; '· ; ·' ', ,- \ ::. ·~ ~ , <~ i,,"· 

.. ·.• Co:Ofirnted·Clinton Appeals Court Judges Without Prior Judi~i~l Jt)(peti~nce .··:•····· 
• • • • • • ' • • '.. J. • : '·" • ~ '·· •• • ' ·' • ,_, ..... 

. "· 

Name · ci~cuit · . 

.... · M: Blane Mi~hael ·• .·· Fourth '· . _, :•. 
•· .. ·~··. Robert Henry .· , Tenth 

. ·.. . . .. ' ~ .. 

·.··•. Guido Calabresi . 

~onfirme<L. •.· 
September 30, 1993 · .: 

. : M~y-6; 1994··· 
. : July 18,l994, 

.. ·· .. :!·,·. · ... MiCha:el Hawkins . 
S~C.otid 

'Ninth 

Federal·. 

DG -

·· ·.. · ·' · September i4, 1994 . ~ 

· · · ·· ·sdpt~niber 2s, 1994 · · ··•· ' · · · · Wiiliam Bryson, 

·. ' ' : . pavid Tatei 

~and.ta Lynch 

·• KatenJ\foqre 
Oarlos ,Lucero 

first ·· .··~·· · 
·.·. Si~th .·. 

Tenth· 
. . ' . ' 

•· ... 

.. ·. ·... · ... · ..... 
, October 6;:199~:.:· .. , 
· .·March 17 ·199s ·.'. ··· 

.. ? .. ···:.:·· .. 

·March 24, '1995 < 
· June 30 1995 
' . . ">· . ~ .· ... · .. 1: ...... :: 

~. ·• 

. · .... ' 
·'-. ~. 

·, .. ; ·:''· ..... · 

....... 
·; ,, .. 

·;·:· ·-

·, .· 
'. 

' ... · .. 

~ : ... 

: . ., ' 

·' :·· .. Diane .. W odd· S~venth June30, 1995 .. ··">:': 
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• Merrick Garland DC March 19, 1997. 

Eric Clay Sixth . July 31, 1997 

.Arthur dajarsa, Federal July 31, 1997 

RonaJd Gilman Sixth November .6, 1997 

Margaret McKeown Ninth · March 27, 1998 

·Chester Straub Second June 1, 1998 

Robert Sack Sec'ohd June 15, 1998 

John Kelly .·Eighth July 31; 1998 

William Fletcher Ninth October 8,1998 

Robert.Kin& Fourth October9, 1998 

. Robert· Katzmann Second JulyJ4, 1.999 

Raymond Fisher Ninth Ocfober5, 1999 

Ronald Gould Ninth · November 17, 1999 

Richard Linn Federnl November 19, 1999 

Tliornas Ambrd Third February 10,,2000 .. 

Kermit Bye Eighth February 24, 2000 

··Marsha Berz()n Ninth March 9, 2000 

TimothyDyk Federal May24,2000 

Robert Tallman Ninth May 24, 2000 .• ' Johnnie Rawlinson Ninth July .21,·.2000 
Roger Gregory Fourth May9,2001 

•• 
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Brett. Kavanaugh-: Georget()w.n Law Journal Article 

Allegation: In a 1998 article for the GeorgetOwn Law Journal, Brett Kavanaugh argued for a 
narrow interpretation of executive privilege and specifically stated that courts 
could only enforce executive privilege claims with respect to national security and · 
foreign affairs.information. As Associate White House Counsel, however, Mr.· 
Kavanaugh was involved with asserting executive privilege in a variety of other· 
contexts, including documents relating to Vice President Cheney's energy policy 
task force, the Enro~investigation, and the Marc Rich pardon. . · · 

Facts: 

~ Mr. Kavanaugh's Georgetown Law Journalarticle demonstrates his impartiality 
and ability to analyze issues without respect to ideological or partisan. concerns. 

V· ··While.President Clinton was.in office and thus subject to possible criminal 
indictment for perjury and obstruction of justice, Mr. Kavanaugh called on 
Congress in his article to clarify that a sitting President is not ·subject to criminal 
indictment while.in office. See Brett M. Kavanaugh, The President and the.Independent 
Counsel, Geo. L.J. 2133, 2157 (1998). 

. . . 
The positions taken'by Mr. Kavanaugh as Assodate White House Counsel are 
consistent with the views regarding executive privileges that he expressed in his 
Georgetown Law Journal article. · · 

V' In his Georgetown Law Journal article, Mr; Kavanaugh was addressing cmly 
claims of executive privilege in response to grand jury subpoenas or criminal 
trial subpoenas when he stated that courts would only enforce such claims in .the' 
context of nation~l security _or foreign affairs information. -Id. at 2162. · 

V Mr. Kavanaugh also argued, however, that a presumptive privilege for 
. -Presidential communicatio11s existed, not limited to th.e areas of national security 

and foreign affairs, and that "it may well be absolute in civil, congressional, and . 
FOIA proceedings." Mr. Kavanaugh clarified that "it is only in the discrete realm 
of criminal proceedings where the privilegemay be overcome." Id. at2171._ 

V A.s Associate White House Counsel, Mr. Kavanaugh has never ,worked on a 
matter where the President invoked or th.reatened to invoke executive . 
privilege in responding to a grand jury subpoena or a criminaltrial 
subpoena. There is thus no contradiction between the views expressed in his 
Georgetown LawJourna{a:rticle and hisactions while working atthe White 
House. · 

~ Mr. K..avanaugh's _article presented a thoughtful examination of the problems ... 
assodated with the independent counsel statute and offered a moderate and sensible·. 
set of recommendations for reform. · · ·· 



• 
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Among the difficulties Mr .. Kavanaugh identified with the independent counsel 
system existing at the time wc:rethe length and politicization of independent 
counsel investigations. Id. at 2135,., · · · 

:V- H.e also argued that theappointment and removal provisions pertaining t6 ... 
independent counsels, both in theory and in fact, led to unaccountable · 
independent ccmnsels; Id . 

./ To solve th~se problem$, Mr. Kavanaugh set forth several proposals. Fqr 
example, Mr.Kavanaugh suggeste(f thatindependent counsels should be 
nominated by the President and confirmed by the Senate, andthat the President 

, shquld have absolute discretion over whether and when to app'bint anihdepe11dent 
· counsel. Id. ~t 2135-36. · · 

V Jerome Shestack, the President of the.American Bar Association at the time that 
Mr. Kavanuagh's article was published, complimented his ''well~reasoned and 
objectively presented recommendations," and noted his.'~lllost scholarly and 
t;omprehensive review ofthe issues of executive privilege." Jerome J.~h6stac:k, 
The Independent Counsel Act Revisited, 86 Geo, L,J. 2011, 2019 (1998). 

~· -, 

._._ _________ __;;_ _____________ ___; _______ _:__:__:_:_~ _ _:___c__:_~~--- ---------
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Facts: 

----------------------~---~., ------
;,/'' 
f ,r,·· 

Brett Kavanaugh .,..Good News Clubv .. Milford Central Scho()l 

In GoodNews Club v. Milford Central School,533 U.S. ·98 (2001), Brett 
.·.Kavanaugh demonstrated his hostility tothe.separation of church and state and . 
,religious freedom when he argueg that theU.S. Constitution required a NewY ork 
public school district to allow a Christia11 organizationtohold, an evangelical . 
worship seryice after schoolhours in ah elementary school's cafeteria. · 

' • • • ., ·- J 

~ . The U.S. Supreme Court, including .Clinton appointee Justice Stephen Brey~r,· 
agreed with the position taken by Mr. Kavanaugh on behalf of his.client. 

. . 

~ In Good News Club, Mr. Kavanaugh filed anamicu~ brief·o11behalfof 1Iis clfop.t with. 
·the U.S. Supreme Court.and argued for the principle that religious perspectives 
· should be given equ_al, but not favored, trea~ntent in the public sphere . 

./ · Although the school district allowed members of the public to use school facilities 
forardstic, social; civil, recreatfonal,.arici educationalpurposes'as wen as~"other 
uses pertaining to the welfare of the community,"it specifically forbade school 
premises from being used for ''religious purposes." . · 

. . 

ML Kavanaugh's brief argued that the school district's policy was . 
unconstitutional because ittargeteci ''religious speech for a distinctive burden/' 

. . 

. ~ Looking to past U.S. Supreme Court precedent, Mr.Kavanaugb's·brief merely 
argued forthe equaltreatmentof religious organizations. It pointed out that the · 
school district "would not be favoring (and thereby endorsing) r,eligion over non-religion 
simply by opening its doors on a' neutral basis and allowing theJiood News Club; among 
many others, to·enter.'' . 

./ The U.S. Supreme Court concludedthatthe Ne\V YbrkSchoolDistrict's ·· 
"exclusion of the [Good News] Club from use of the school ... constitute[d] 
impermissible viewpoint discriminatiOn;" Good News Club;533U.S. atll2.' · . 

. ' ' ' . , ' ~ 

·. . - ·, . 

./ . The. U.S. Supreme Court· also held that permitting· the G~odNe)-V~ C::hib to fueet on · 
school premises, just as a varietyof other clubs were allowed,touse schqol 
facilitiesafter school hours, would not violatethe Establishment Clause; See Good · 
News Club, 533 U.S. at 119. 

.. . . . . - ' ' . 

. . -~ Five Democratic State Attorneys Generaljoined an amicus brief in Good NewsClub . . 
taking the same position that.Mr. Kavanaugh took on behalf of his client. 

Democratic Attorneys.General Tom Millerof Iowa, Richardleyoub.ofi'Louisiana, 
Mike Moore of Mississippi, Paul Summers· of Tennessee, .and Jan Graham of Utah 
joined a brief on behalf of their respective states arguing that the New York 
school district's discrimination against religious speech was unconstitutional: 
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A diverse range of religious organizati~ns advocated the same position in their · 
amicus briefs as Mr. Kavanaugh did on behalf of his· client. · · · 

./ ·The National Couricil of Churches, Baptist Joint Committee on Public Affairs, 
American Muslim Council, General Conference of Seventh-DayAdvemists, 
Reorganized Church of Jesus Christof Latter Day Saints; First Church of Christ, 
Scientist, General Assembly of the.Presbyterian Church (U.S.A.), GeneralBoard 
of Church & Society of the United Methodist Church, Union of Orthodox Jewish 
Congregations of America, ahd A;M.E. ZioriChurch all agreed that the New York 
school district's .decision to discriminate against religious· organizations violated · 
the First Amendinent. ·. ·· · 

~ . Mr. Kavanaugh submitted an ami~us briefon' behalf of his client Sally Campbellin Good 
. News Club. As Ms: Campbell's .attorney, Mr. Kavanaugh had a duty to zealously . 

represent his Client's position and make the best argument on her behalf. Such arguments 
do not necessarily reflect the.personal views ofMr:Kavanaugh. . . 

Lawyers have ari ethical obligation to make all reasonable arguments th.at wili 
advance .their clients' interests. According to Rule 3.1· of the ABA's Model Rules · 
of Professional Conduct, a lavvyer may make any argument if "there is a basis in 
law and factfor doing so that is not frivolous, which includes a good faith. 
argument fonm extension, modification or reversal of existing law.''. Lawyers 
would violate their ethical dl1tie.s to their clientif they made only arguments with 
which they would agree were they a judge. ·· 

, .. ·! 
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·. Brett Kavanaugh -'-Judicial Nominees 

··Allegation: While working in the White House Counsel's office, BrettKavanaugh played a 
key role in selecting many of Preside11t Bush's right wingjudic;ial nominees, and 
he coordinated the unsuccessful nomlnatioys of Miguel Estrada and' Priscilla 
Owen. 

~ · Judicial nominees are selected by the'Piesident. Whatever one thinks of Presic;lentBush's 
prior judicial nominees, their selection cannot beattributed to an associate counsel to the 
President.. · · 

·~. Prior to the President's final decision, thejudicial selecticmprocess.is a collaborative one . 

./ The White House Counsel's Offi~e consults with home state senators on. both 
. district and circuit court nominees.· The Department of Justice and the White 
;House Counsel's Office participate)n interviews of judicial candidates. A . . 
consensus is reached on the best candidate for the position, and a recommendation .•· 

. is made to the President. · · ·. · . 

Over 99% of President Bush's nominees to the federal district and circuit cdurts have· 
received "well-qualified'' or "qualified" ratings from the ABA- the Democrats .'.'Gold 
Standard." 

» One non-partisan study .conducted ~arly ht$t year concluded, based on a review of 
American Bar Association ratings, that Pre'siqent Bush's nominees are "the most qualified 
appointees" of any recent Administration. 

'y" , ' " I 

~. · ·· Miguel.Estrada and Priscilla Owen would have been confirmed if given an up-or.:.dowri 
. voteby the full Senate. . .. 

'J / 



• 

• 

• 

Setting the Facts Straight on Bfett M~ Kavanaugh 
Nominee to the U.S. Court of Appealsfor the D.C. Circuit 

' ' •< . . ., . -

Brett Kavanaugh is a highly respected attorney with a broad backgrou~d in both 
. government service and private practice. His legal experie.nce makes him uniquely suited · 
to serve on the D.C .. Ciircuit Over the.courseof his career, Mr. Kavanaugh has !)erved asa 
federal appellate law clerk, a federalprosecutor, anappellatelawyer representing both 
private clients and the United States, and a senior advisor to the President. While Mr. 
Kavanaugh's record has been mischaracterized by some, the facts point to a well-qualified· 
nominee who deserves to be confirmed. bythe Senate. · 

Myth:.· Brett Kavanaugh does not have enough experience to be a judge on the D.C. Circuit--' 
he's never tried a case. · 

Facts on Experience: 

~ The ABA rated Mr. Kavanaugh "Well Qualified" for a position on the U.S. Court of . 
Appeals for the D.C. Circuit. A.rating of Well Qualified means: 

. . 

''To merit a rating of well qualified, the nominee must be at thetop bf·the 
legal profession in his or her legal coIIll11unity, have outstanding legal ability, 
breadth ofexperience, the highest reputation for integrity and either fo1ve 

· demonstrated, or exhibited the capacity for,judicialterhperam~nt." · · 

Mr. Kavanaugh would bring a broad range ofexperience to the. D.C. Circuit. ·He has 
substantial experience in the appellate courts, both as an attorney and clerk. From his 
work in the executive branch, he brings a wealth of knowlec:lge about theinner workings 

· oftbe federal government. · . · 

./ Mr. Kavanaugh servedas a law clerktoJl,ldge Walter Stapleton oftl:ieU.S. Court · 
of Appeals fortheThird Circuit; Ninth .. CircuitJudgeAlex KozinskioftheU.S. 
Court of Appeals; and, U.S. Supreme Court}ustice Anthony Kennedy .. 

. ' ', •, - \,"' 

. ./ · Mt. Kavanaugh' sJegal workranges from service as. assoc fate t;olinsel to the. 
President, to appellate lawyer in private practice, to experience as a prosecutor. 

. :_ .· .· '' '• ·:' '• 

. . ~ ' ' 

· ·~ .. Mr. Kavanaugh has specialized in appellate law, as opposed totrial pra,ctice. He has 
excelled in his field, arguing before the Supreme Court and state and federal appellate· 
.courts throughout the country; · . · . . 

\ - ' - . . . -. -. , 

». . Mr: Kavanaugh' s legal experience is substanticilly silllilartothat of m~ny Democrat ... 
appointees to the D.C.Circuit, including Harry Edwards, who Was appoiµ.ted to the cotut 
atthe same age as Mr. Kavanaugh isnqw. · · 

I 
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·· .·· Myth:>·': M:f; Kavanaugh' s legal career has consistedla.rge_Iy of partisan activities,'majtinghiin 
• . : ... ·· · . '· ' unsuited to the federal bench. . .. · ..... · · .· · .·. · · > : · · ··.'.· · ·'.l ·· · · , .· . 

. .. 

. ,., •• ·. --,. _,. 

. ·,. 
~ . . : 

·:facts on Suitability fot the Bench: . 
. '•· :.\ ' ·, ~ . . 

:·,i 
'.·.·:.· . ,.·. 

' ~',: . . .: ·" : ' 

· · Mru,-k Tuo~ey, a Democrat and f?tmer:presic.lent of th.~·n.q; ·Bai, \V<?r.ke4 wi~h Mr·. , ... 
Kavanaugh in the Office oflndep~ndent Counsel. He wrote: ''l\1r·.K'1vanaugh exhibited . 

: tfre highest qualities of integrity and professionalism in fos work: These trfilts . . · · · 
< ·bonsistently exemplify Mr. Kava~augWs approach tdthe pra9tice_ofla\\<and_w111•· .. . . . 
.. exemplify his tenure as ~federal ~ppellate judge ..•. · His approach to: importantqhesiioiis of ' . 

·1a:\V will be professi?ria.l, notpartisan/' Letierto. Chairman Ha!.<;:h, API"ii"~6.2004/ · , .. · 
,,:•". 

· > ... ·. Pnotto. his: appointment to the is~ Cin:µit,:Justk:e Stephen Breyer held po§~tioris that_Wete .·· 
silnilar to Mr. Kavanaµgh's service. ·· · • :·'. .. : · · . , · < •·· ..•. · ·· , , 

./ . Justice .Breyer served ~s a coµnsel for:the Watergate Speeial P.rosecution.f.orce; :·:, ·. 
· · '· · . -'. · -;" J ::'·,; . · · • ·. . : . i~ .. • • •·• •• ''. · .. •• .~. '· r · .o :. 

./ · Justic.e Breyer served as Chief Counsel of the S:enate:Judic~~ Cqmmitt~~. for: . 
then-Chairman Edward K:ennedy - · .. · · --. · · · · · · - · ·· · . 

. .. ·.; ·•. :: · ...... ' . . . : ·' ~: ·~ . ·· .. :.·.. .. :.. 

. :':>:_ . ..·· As ev~rylawyer is· required to do; Mi-. K!ivfil,uiugli ha~ zealous! f re.presentecthis cl~erit~' . 
-positioris and made the besUrrgum¢nts ·on th'efr behalf .. Sµch argudi,((rtfsdo·not . . ··. ·. 

· nec€ssarilyref1ect the.personalviews of Mr; KaY;anaugh: · · ,.. · · · . 
· ... ~·.. ~ . .. . : . . .. ·., . . : . :'\ ,. "'·' . : ~ . . .. -· 

'Myth: ·. · Mr)<avanaugh wasde~ply involvedirt tp~·:Sus9 Admihisti'~ti()n''s.s~i~ci~o~ ~f,highly . ' 
· :, ·· .... ..· .. ·controversialjudicial noininees. Alook a( the' candidates Mr. KaVahaughha's helped . 
.. ;.• .•... : . ~--, select aiid support for lifetime appoiritments to,ihe federal judiCi;:try sj_ie~s vol\iriies ·., ... 

'·'...· 

. . ~; 

. . about his· own legal philosophy~ . . . . ~ •' .. . ' .. ; > .. '\ - ... .,,, . 

. . , , ' . . . . ', . ' ,,. : : '~. 

' ' ••• ·'· ' • • •• , :· " .. ·: :~ • < : '. ; ., , •• , • • ... 

~ads on tij.eJudicialNominatiorts Proc~ss:: · · · ~· .. . 

· ·· * ~ -The Presidentselects judicialnorllinees. :,Priorto the President;s·firiard~cision,;th~ .. 
~judicial selection process is a collaborative: one.·· . . . , .-'. <: . ' . 

': 

·. ;> .... ,. 

. . . . . . .. . ·.; .. ' . '• ~. . .' ·:-.:· 
·.·,· 

./ .·.·. the White .Hm1se Courtsel'sOffice co~sults w,ith 119111e s~~t~·~enatb~s~oribo~h . •'. 
district and circuit court n9Ininees. The Department of Justice and the White. 
House Co-unsel' s Office partiCipate fa interviews ofjudiciaLsandidat~s:' ·A·-•· .. - ::. 
consensus is reached on the best candidatefpr theposition;·:and a.recomme11datioil:: 

ds .IP:~de to the President. .. ·. . . . · , ... ; < · · ·· -' 
·. i' t ."·' : ·: . • . :' ' . . :· .. ~, .. \.,:· 

);> _. ,, · . O:ver 99%.of Presider;tBush'~ nm;niriees to_thete4eta1dlstrictand.~frcuitc0Uits_.~ave•.· ... · · · 
· ·. · received "well-qualified'' or "qualified" ratings from. tbe ABA :'- th~Democrats': "'Gold· .: · 

. .. S~an,dard.'' One non-partisan.study condµcted early.last year.concluded;- hased on a·; .. 
· . review.OfAmerican Bar Association ratings, that Presiderit.Bush's.nomin.e'es a.te ''.the· ... , ..... · 

· most qualified appofotees" ofa.nytecent Administration. . . " ... . . . . . 

. ' 
: .. ·· 

.: ., .I ' , '·, • ,.- ~. • , " ." , f. ~;,"• ,!, • '<.. ·"..i • 1' ',· "; .,. 

·,: ·' 
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: •\ . . ' ... ;~ . .' ... .. ~/. 
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·.,•:. 

; » . '·. Tf1~ President has made clearthathe has no''P.tmtis tests" for nominees to'.tp~ federaL.;; .· 
'courts. No candidate· is'·ever asked forhis· or her personal· opinion ()n any .speCific legal or: 

'; p()licyjssue. The Presiden(homin~fos .irtdiyiduals whq are coriimitfed;1:cfapplyh1g 'the 
· ~aw,,ridt.tpe1rJJersonal policy.prefenmce~~ :_ , · · · · · · · .~'>·· ., · .. ·. 

. Myth:· 
'• ,_· .. ·:: 

·1 ·- •• ·.,· 

Mr. Kavanaugh is out of the mainstrea~ because lie publiclypraisedMigµ~lEstrada 
and Priscilla Owen, along with :the 'test of President Bush's 'first 11 nomine~s fothe 
u~s. Courts ofAppeaL · .· · ... ~ ·/ ·:-.. : · · · · ·.· .· • .. ~·· · .· :; . · :.' ·· :~ 

' ~ ;' . .•:,:.• .. ' · ... ··· ·. --;·. 

. ' .. ~ . ', 

: ... r«.,'·'.·' 

', ._·,:. 

Facts aboutPresldent Bush's No.m.inees: · ·,: ·; _:. :· ,(' .·· . 
.. ;,.,. 

» At ih,e. time of their nomirtation, Democr~tse~afors had po~it~v~ things to ~ay ab~4t · 
.• ·· President, }3ush' s first group of noffiinee.s: . . . . . . . . .. . . . ... · . 

'·•· ... , . 

~-. 

. ...... ; .... ,. 

.. ·-· 
•· .. v'' 

~ Senator Leahy said. that he was ertcoiiraged by the Presid~nt's efforts to B'al~hce ... ,· . i 
his noffiinees: . "Ifad I not bee,n enc9uraged, I woulcj noflJ;ave beerih¢re t~day. . . , : ; . · ... ·. . . . 
Som~ have said that he might get more 9f ~ gridlqck with a 5Q~SO S~nate. · j JbinJ<: · · .· 

. 'it'sjust the opposhe. I th.inkthis calis upbn us to dq the besttocooper~te.aac(_ · · .. 
· make it work." NPR: AllThings~Conside;ed(Radio Broadcast May 9, 2001). · . · .. ; . . · · · · 

,:· 

• " 

Senator Daschle stated: ''If I .might just say~ as' leader, Tm .pl6aseffthat'tlle,. W})it~ ,. . r . 

H01.ise has chosen to wot.k with us on the Jir,st _gn:>up of nolilinati,ons:'' A.ni:Y ; .· ' ;' .. 
·Gol~steinand H~len t>ewar, J lJudicial Nominees N(lnied, Wash. Post; May l,P'.2001, atA2:·. ···· .·''·•· 

·. » Miguel Estrada andPrisciHa()wen;· )Joth linariimously ratec:l"Well Qualified" by the .. . 

' , 

. , . A.BA; enjoy~.d wide'spreafi bipartisan supp9rtAmd would have been confifin~ci i(giyen ari 
, r ·up-or-down vote by the full Senate: : . .. · ;, >·· . /' · ·• · ;· ~. • · . • .··. · .· 

: :: : .. '. 

,. ···. ·~· .. · .. . '·Each of the first 1,1 noininees was rated ''Well' Qualified" or·''Quaj.ified'; .by the ABA;__ 
.. , . ·· the Democrats' "Gold Standard~,; · · · . - · · · · ·. · · · ·-• .· 

.. ;, ·~ ··: . ' ) 

·.:·Myth: · .·.· Brett K.avanaugK was a co-~uthor of Independent Counsel :~eii Starr' sreport t6 the• ... · .... 
H0l1Se 'of Representatives; in WhicbStarr allege,d thatther~ were grqund~'for' . ' 
impeaching PresidentClinton~ KavanaugJ:i 's" particip~tioni~ Starr's~ investigati6n o(. · 
. ihe Monica Lewfo.sky affai~ evidences his partisan, right-wi~g agen~a.: · • . .. , ·. . .. 

. . . " . '· ; . . ~ . 

· racts ~briut the Starr Repo.rt:.: . '.' ;· 

., . ' 

···~ . . •' .. Th~ section of the Independent Counsel's report Mf;'Kavartatigll CO-'~Ut,horecl, _:; grpµnds• ; ' ..... 
forill1pe3,chl)1ent ~ wa~.requited byl~w. . · ·· ;, .. , · · ·. 

,. 1,. \. 

. . .· ' . 

·,.' 

Federal law req~irec;l Iridepenclertt <=ourtsel 'St~ to advise the· House of .. . . .. .· 
Representatives of "any substantial andqredible infonnatiQn" unc()vered ~hiring ·. · 
the course of his"irivestigation tharmay'com~titute grounds for impeathnrent. "See 
28 U.S,C. § 595(c).···. . . · ··. c ...• , . .. :i:. , .· ' • .. .': ·•·· . . .. ·. '·.· 

., ; . • ··, ..... ·.· ·, .' 

·~ .... ·.· r·· 

. ~·. 
:· ... ~ 

.·:,,,,., 

· . ..; -: . '·. 

··. ~·. . . .. . ). 
· ..... 
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' ' ' 

· The Independ~nt Counsel's report did not conclude that President Clinton should have 
been impeached. Rather, it simply indicated that the Office of Illdeperident Counsel had 
µn,covered substantial and credible ipformation thfit may constitute grounds for · 
impeachment. This conclusion was clearly borne out by subsequent events . 

./ T_he House of Representatives determined that the· evidence presented by the 
'Independent Counsel constituted grounds for impeachment. By a vote of228-. 
206, the House voted to impeach Presi:dent Clinton for perjlinng himselfbefore·a· 
·grand jury. And by a vote of 221 ~212, the House voted to impeach President 
Clinton for obstructing justice.·· · 

./ After a trial in theU.S. Senate, fifty' Senators voted fo remove President Clinton 
, from office for obstructing justice. ,. · 

~ · Democrat sen,ators agreed with the IndependentCounsel that PresidentQinton gaye false 
or misleading testimony. 

Senator Feinstein introduced a censure resolution that stated President Clinton 
"gave false or misleading testimony and his actions [] had the effect of impeding 
discovery of evidence in judicial proceedings." Senators Durbin, Kennedy, Kohl, 
Schumer, Daschle, and Kerry co-sponsored theresolution: s .. Res. 44, 106th.Corig. 
(1999). ,·· 

Then'"Congressman Schumer, as Senator-elect stated that ''it is cleat. thatthe 
Presiden! lied when ):1e testified before the grand jury~''· · 

~· U.S. District Court Judge Susan Webber Wright later h'eld President Clinton in contempt, 
for "giving false, misleading, and evasive answers that Were designed to obstrUctthe . 
judicial process" in Paula Jones' s sexual harassment lawsuit and, ordered him to pay a 
fine of $90,000. · 

. ./ JnJanuary 2001, President Clinton admitted to giving "evasiye and misleading · 
answers., in violation of Judge Wright's discoverf s orders'.' during his deposition 

·. in Paula fones 's sexual harassment lawsuit. As a result, he agreed tq pay a 
$25,000 fine and give up his law license for five years. 

·~· The U.S. Senate already has confirmed judicial and executive.branch nominees who . 
worked for Independent Counsel Ken Starr. If the work these. nominees performed for . 
the Office of Independent Counsel was not disqualifying, then there is no reason why ,· · 
Brett Kavanaugh should not be confirmed becaµse of his work forthe Office of · 
Independent Counsel. 

/ 

./ · Individuals confirmed to judicial positions include: Steven Colloton ~ 8th Circuit; 
, John Bates--' D,C: District Court; Amy St. Eve -.Northern District of Illinois . 

4 
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Myth: l\1r. Kavanaugh returned to tbeOffice of Independent Counsel ("OIC'') wherithe · 
· Monica Lewinsky scandal broke because he wanted to participate in tJ:ie investiga,tidn . 

. . Facts ~bout Mr. Kavanaugh's Return to the OIC: 

.~ ·. Mr. Kavanaugh came backtothe OIC t? handle a SupremeCourt argumentregard!ng 
privilege, which he had worked on before returning to private practice .. 

. ' . . 

· ./ .· Fromthe May 8, 1998WashingtonPost: Washington lawyer Brett.M. 
Kavanaugh has1eft private practice atKirklahd & Ellis for another temporary 

• stint at the office ofWhitewater independent counsel Kenneth W. Statr, also a 
Kirkland &.Ellis lawyer. Kavanaugh is working on the Vincent Foster attorney- . 
client privilege case to be argued at the Supreme Court June 8, · 

Myth: Brett Kavanaugh has praised Independent Counsel Starr despite Starr's 'partisan 
tactics, including his relea,se of the entire repo,rt oriPresidentCJinton witha. 
description of wide array of questionable facts that we~e high~y offensive. 

Facts about th~ Release ofthe Report and Support of Judge Starr:· 
. . - - . 

. - ' . 

~ TheHo~se of Representatives, not the QIC,publicly releasedtheindependeniCounsel'.s 
Report. 

: . . ~· . '. . . ' . . . . . . . ' . . 

Mr. Kavanaugh criticized the House. of Representatives for rele<;I~ing th.e ·report to th.e 
public before reviewing it. See Brett M. Kavanaugh, "FirstLet Congress Do Its Job," The 
Washington Pqst, Feb, 26, 1999, at A2,7. · · · · 

· ~ Judge Starr was unfair! y.cri ticized for his work· as independent counsel. Even the . ··. 
Washington Post editorial page acknowledged that mucl1ofthe criticismwas 
unwarranted: ' ,. . . , 

• 

• - ',· ,,. . J . - ' ' • 

"Yetthe sum of M~. Starr's faults constituteda mere shadow of the villainy of which 
he was regular! y accused. The larger picture is that Mr. Starr pursued his mandates in 
the face of a relentless and dishonorable smearcampaign directed ag;;tin'sth1n1bythe 
White House. He delivered factually rigorousanswers to the.,questions, pose~ him 
and, forthe most part, brought credible indictments and .obtained appropriate 
convictions. For £tllthe criticism.of the.style of his report onthe Monica Lewih1sky 
ordeal, the White House never laid a glove on·its factuaLcontentions. The various 
ethical allegations against him have mbstly melted away on close inspectfon. Atthe 
end of the day, Mr. Starr got a lot of things ri~ht." Editorial, Wash, Post, Oct. 20, 1999, at 
A28. . . . 

Myth: Mr. Kavanaugh is willing to. twist legal theories to best serve his own partisan interests. 
The best example of this is his flip-flop on executive branch privilege from hisargµments against 
the ClintonAdministration' s assertions of pd vilege ·to his drafting of the Bush Administra.tion' s 
Exec;utive Order 13233, which gives both sitting andformerpresident~ authority to claim · 

· privilege over records. 



./ 

• Facts. about Mr·. Kavanaugh's Work, on Executive Branch Privilege: . 

• 

• 

~ Mr. Kavanaugh 's *ork on privilege issues for the. Office of .the 'Independent Counsel was 

··~. 

consistentwith his work on Executive Orderl3233. · 

~ Mr. Kavanaugh argued oh behalf of the Office of the Independent Counselthat 
government attorneys in the Clinton Administration could not invoke the • 
attorney-client privilege,to qlock the production of information relevant to a .. 
federal criminal investigation. The federalcourts of appeal agreed with Mr'. .. 
Kavanaugh' s position. · . . · .· . . .· 

~ Mr. Kavanaugh also argued on behalf of the Office of Independent Counsel that. 
federal courts should not recognize a new."protective funetionprivilege" for· 
Secret ServiceAgents in federal criminal proceedings. The federal court of 

·. 4ppeals agreed with Mr. K:avanaugh's po.sition. · 
. . . 

Mr. Kavanaugh argued beforethe Supreme Court that the attorney-ciient. ·. 
privilege; once a client was deceased, did not apply with full force ill federal· 
criminal proceedings. 

', ./ " 
. . . . . 

Nothing in Executive Order 13233 purports to block prosecutors or gr.and juries· 
from gaining access to presidential recordSin a criminal investigation. · · . - . . . . 

. . " . 

Executive Order 13233 simply establishes policies and procedures to g~vern req~ests for 
presidential re.cords and. the assertion of constitutionally-based privileges. It does not . 
address when an assertion of executive privilege should be made or would be successful. 

. . 

~ Executive Order 13233 specifically.recognizes ~hat there are situations wh.ere a. 
party seeking access to presidential records may overcome the assertion of 
constitutionally based privileges .. See Section 2(b). 

While working in the White House Counsel's Office, Mr. Kavanaugh's work on privilege 
issues was consistent and evenhanded, whether Bush or Clinton Administration records 

. ' ,• ' ' . ' . " ' " ., . " . 
were at issue . 

./ While Mr. Kavanaugh worked in the Counsel's Office, the Bush Administration 
asserted executive privilege to shield records regarding the parddns granted by· 
President Clinton at the 1end of his presidency .. · .. · · · · 

While Mr. Kavanaugh worked in the Counsel's Office, the Bush Administ~ation 
asserted executive privilege in response to a Congressional request for Justice 
Department documents related to the investigation of alleged campaign 
f~mdraising abuses by the Clinto.n Administratfon .. 

6 
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Myth: Mr .• Kavanaugh has argued extre.me fight wing positions. on behalf of tl~epts: 
instance, he. submitted an milieus brief in a school prayefca~e. · 

~ ' ' . - '.: . ' . . 

Facts al>o~tMr. Kavanaugh's Wor.k .. on ... ·.·.· First .. Amendment.Issu. es: 
·-. '. ·. 

» In the arriicus brief Mr. Kavanaugh tiled on be~alf pf his clients in SantaFe Indepeftdent 
Schoo/District, he acknowledgedthattheEstablishment Clause prohibits goverµment- · 

· composed~government~deliyered,rn; government-required prayers in classes.bratschool 
··.events. · 

» However; Mr. Kavanaugh argued that a school district's policy that permitted high school 
.students to choose whether a statement wouldbe delivered beforefootball gail}es and .. 
who would give that statement di.dnot fUI1 afoul of the First Amendmtmtsimplybecause 
a student speaker might choose to invoke God's name or say a ~'prayer" in his orher''pre- · 
game statement. 

. . 

Mr. Kavanaugh's brief pointed out: "TheConstitutfon protectsthe ... studentspeaker 
who chooses to mention God just as mtich as it protects the ... studerifspeakefwhp · 
chooses not to mention God.'' . . 

. ·.Mr. Kavanaugh' s argumerits were based upon well-established Supreme Com;t precedent 
holding that the government does not violate the Establishment Cfal1se when private 
speakers avail themselves of a neutrally £lVailable school fommto engageinreligious 
speech. See Rosenberger v. Rector andVisifors of Univ. ofVa .. ,515 U.S. 819 (1995); 
Lamb's Chapel v. Center MorichesUniori Free School Dist., 508 U.S. 384 (1993);Board . 

•>of Ed. of Westside Community Schools .v. Mergens, 496 U.S.226 (1990); Widm.ar v. 
Vincent, 454 U.S. 263(1981). . · . 

' . ·. . .' ' :- ·' ' ·'1-.· .:·:· < .. -._, -_ . : . -_ .. 
Jhree Democratic State Attorneys.General joined an aIJticus l:>riefinSanta Fe 
independent School Districttakirig the same position thatMr: Kavapaugh took ori beh£tlf 
of his clients. · . . · 

. . 

As·anattorney, Mr. Kavanaugh had a.dutyto zeal6uslyrepresent his clients' position and . 
· make the best argument on their behalf · . 

.··,·., ·7 
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BRETT .M. KAVANAlJGB 
Nominee to the U.S. Court of Appeals for the DC CirctJ,it 

· Brett Kavanaugh is a well-respect~dattorney and highly qualified ca~diclatefor the 
. DC Circuit, with strong bi-partisan supportfrom the legalcomm1lnity. Mi. 
Kavanaugh has an extraordinary range of experiencein the public and private sectors that 
makes him well-suited for the D.C. Circuit. The ABA rated Mr. Kavan~ug~ "Well 

· Qimlified" to serve cm the DC Circuit. 
' . . . 

. . . . 

./ He has practiced faw in theprivate and public seCtors, for 14years: He was a partner · 
a:t the la\V firm of Kirkland & Ellis, and has an outstanding reputationirt the legal 
community . 

./ Judge Walter Stapleton said of Mr. Kavanaugh, ''Jlereally'is a superstar. H,eis a rare 
match-of talent and personality." DelawareLaw Weekly, May 22, 2002 . 

./ . After arguing against Mr. l(avariaugh inthe Supreme Court, Wa~hingtori .at,torrt.ey Jim 
Hamilton stated, "Brett is a lawyer ~f great competency, and he will be a force·in this 
town for some time to come." News Conference with James Hamilton, Federal News 
·Service, June 25, 1998 . 

./ Mr. Kavanaugh graduated from Yale College an~ Yale LawSchool, ~nd Seryed as the · · 
Notes Editor on the prestigious Yale LawJoumal. 

Mr. Kavanaugh has extensive experience in the 3,ppellate courts, both as a derkand 
• as counsel. 

.,/ 
-' ~ 

Mr, Kavanaugh clerked for Supreme Court.Justice Anthon)'Kennedy,as well as_· · 
Judge Walter Stapleton of the ThirdCircuit .and Judge Alex Kozinski of the Ninth 
Circuit. 

·. . -. - ' ' ·.. . , ... . 

Prior to his. Supreme Court clerkship, Mr. Kavanaugh earned a prestigious · 
fellowship in the Office of the Solicitor General of the United St.ates. · rhe . 
Solicitor General's· office represents the United States before the Supreme Court:. 

' ·.' .· ' ., . : •.• ·" .'·· ·:· . :,- r 

· Mr. Kavanaugh has argued both.civil and criminal matters before.the Supreme· . 
Court and.appellate courts.throughout the country. . . . 

Mr.Kavanaugh has-dedicated the.majority of his'career to public service in both 
the Executive and Judicial branches. · · 

./ In addition to. his service for three appellate judges arid.his work at. the I)epartment1 

of Justice, Mi.Kavanaugh has worked for President Bush since.200L ... 

.,/. He curreritly serves asAssistant to the .President and Staff Secretary, In.that 
capacity; he is responsible f9r the traditional functions of th~t office, includ111g 



• 

• 

• 

coordinating all documents to and from the President. He previously served 
· as Senior Associate Counsel and Associate Counsel to the }>resident. In that · 
capacity, he worked on the numerous constitutional,Jegal,'and ethical issues 
traditionally handled by that office. . · 

Mr. Kavanaugh served as an Associate Counsel in the Office of Independent' 
Counsel, where he handled a number of the novel constitutional and legal issues .· 
presented during that investigation. ·· 

);;;: · Mr~ Kavanaugh bielieves in giving back to. his community . 

./ While in private practice, Mr~ Kavanaugh took on pro bono matters, 
including representation of the Adat Shalom congregatibn in Montgomery 
County, Maryland against the attempt to stop the construction of a synagogue in 
the county. · · · · · · 

./: In addition to being active inhis church, Mr. Kavanaughhas.coachedyouth 
basketball and participated in other comrhuhity activities . 
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' ' ' 

Brett, Kavanaugh - Santa Fe Independent SchootDistrictv; J)oe 

.' Allegation: In Santa Fe Independent School Districtv. Doe, 530 U.S. 290(2000), Brett , 
Kavanaugh once again demonstrated his hostility to the separation of church and 
state by defending a high school's broadcastingof prayersoverits public address 
system,before football games. The US.Supreme Court decisively rejected Mr. 
Kavanaugh' s radicalargument, holding that the, pre-gallle prayers in question 
violated the First Amendment's Establishment Clause. · 

Facts: 

);> In Santa Fe Independent School District, Mr. Kavanaugh filed anamicusbrief on 
behalf of his clients with the U.S; ·supreme Court and argued for the principle that a 
public school is not required to discriminate against a student's religious· speech. 

' ' 

, '!/" The school district permitted high school students to choose ~hetherastatement 
wouldbe delivered before football games and, if so,who would d~liver that. 
me.ssage . 

. ;/ A speaker chosen to deliver a pre~ game message was ~II owed to choose the' 
content ofhis or her statement. 

'./'. As Mr:Kavanaugh's brief pointed out, the school district's policy did "not 
require or even encourage the student speaker to invoke God's name, Jo utter 

, religious words, or to say a 'prayer' of any kind. Nor, on the other hand 
[did] the school policy prevent the student from doing so •. The policy [was] 
thus entirely neutral toward religion and religious speech .. '' 

;/ Mr~ Kavanaugh therefore argued on behalf of his clients thartheschool district's ·,. 
policy did not run afoul of the First Amendment simply because a student speaker' 
mightchoose to invoke God's name or say a '~prayer" in his or her pre'"game, 
statement. His brief pointed. out: "The Constitution protects the ••• student 
speaker·who chooses·to mention God just as much as.it protects·tlte ..• 

· student speaker who chooses not to meritfon God." 
' ; . . ' ,' ' ' 

~ Mr. Kavanaugh's arguments were based upon' weH-establishedSupremeCourt , . 
precedent holding that the government does not .violate the Establishment Clause when .. 
private speakers avail themselves of a neutra.lly available school forum to engage in 
religious speech. See Rosenberger v. Ryctor arid Visitors of Univ.of Va.,515 U.S. 819 

. ·~ 

(1995); Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S; 384 , 
(1993);Board of Ed. of Westside CoinmunitySchoolsV. Mergeris,496U.S. 226 (1990); ,· 
Widmar v. Vincent, 454 U.S. 263 (1981} , 

In the amicus briefthat Mr. Kavanaugh filed oil.behalf of his clients, he carefully 
distinguished between individual religious spe~cb in schools, which is protected by 
the Constitution, and government-required.religious speech iµ scbools, which is 
prohibited by the Constitution. . · 
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. ' . . 

. Mr. Kavanaugh's btief acknowledged that theEstablishmentClause · 
prohibits government-composed; government"'.delivered, or government-·. 
required prayers in classes or ~t school events. ·· · 

. - . 

···~ Three Democratic S.tate Attorneys General joined an amicus briefinSantaFe 
Independent School District taking the same position that Mt. Kavanaugh took, on 

·. behalf ofhis clients ... · · · 

I)emocratic Attorneys General Richard Ieyoµb of Louisian~ •. Mik,e Mqore of ...•... ·· ... 
Mississippi, and Paul Suniniers ofTennessee join~d an amicus<brief on behalf of 
their respective states urgingthe U.S. Supreme Court to uphold the · 
constitutionality of the school district.'. s po_ .. licy regarding pre" game messages. 

' ' •• .-. • < \ 

· ~ Mr. Kavanaugh submitted anamicus brief on behalfofhis clients, Congressman 
. Steve Largent and CongressnianJ .. C. Watts in Santa Fe Independent School District. 
As their attorney, Mr. Kavanaugh had a duty to zealously represent his clients'· 
positfon and makethe best argument .on theii-·behalf. Such arguments· do not·· 
necessarily reflect the personal views ofMr. K,ava:naugh. · 

Lawyers }iave an ethical obligation to makeall reasonable argulllents that will. 
advance their clients' interests. According to Rule 3.1 of the ABA's Model Rules 
of Professional Conduct, a lawyer may make any argument if "there is a basisin 
law and fact for doing so that is not frivolous, which includes a good fajth · 
argument for an extension, modification or~eversal of.existing law.'.' Lawyers 
would violate theirethical duties to their clientif they made only argume11ts with 

···which they would agree were they a judge; 

I 
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. ·. ·.,· 
... .... ·~: 

,.·'·." ":.\·' ,.Brett·J{a~~naugfi....:.FJoridaSchool.·V~uchers 
: :.1 . 

. , :·"!- . . '" f '· •. ·: • .. ·~.' 

· Allegation: ···•.Brett Kavanaugh de~oustrat~dhis.·hostihty,both t~tbe sepaFatiofrof'.~hurch,.21:nd · ·· .. , , · · 
·. state and to public education wheri.he defended the constitufioillfljty 9f!~:florid~ ; .. : > :. 
··schoolvouclie! program tha(dffilrt~sJaXpayers' nlOhe)' (ronJ.p~bJic SCJ;l()ols,t,O pay<;,: .·, "· .. 

· · : for students to attend religiqus schools, Bush v:. Jlolme's~ 767 So~ 2d ~.68 (2000); · · · 
" . .• • . · •. " !" ••.• • . . '· . . •. ·••. • 

. . : .• ~· : .. ;'.'~ .. < . ·:, ' 
.. .•, .. ;i .·· J ... ' 

. Facts: · , · ' · · · • · 
·-.-·'.:. .?. , .. :_. 

.. '·' ; 

. ··~ •. , ·,~:.• Wbile an· attorney.in private practice·,. Mr .. · Kavitrla11gh wa~ ~arttit·~ large;~m ~f , . 
lawyers representing Florida state official~ in defending .floJ:"ida'~ ·opp~rtunity . / · .. 

. . ·. . •··scholarship program, which prov,ided childreili.n'f?Jling public~c.hools with:~tc~ss'· ' . 
. ,;,,,, · .. ··, .toa.high-qµality:education and h~~improved the qitality ofFlori<la·'s public,·schoo,ls~ 

•' 

. .... 

,. :-',. . 1·\.· 

.~· .... • • . i . 

:The· opportunity scholarship progran'iis a iimlted pfogra~thaffilfows studen~- ,· .. 
.. )it f~iling public sch~ols 'to :tral}Sfer.io a better publ~c: stJ;lo'ofof ~ pnyate .s,choch'.a( , , . 

public expens.e .. · ····. ?· >. . .. ·. · '' · -•. · <P:. 
",' .... ·.·!·' .. :; '.·.-« .. ' :'.:":.." ..... ; :"j .. 

· · The opportunity'schola~sbip pt9gr~lii,- is c~l'~fully piiJQreJ_tQ gi,ye·,cijo~9~: tQ 
· those parents who need.it and to ·spur publi~ scl:lo61 hriptovement tlifough' _., 

. ,,.:,: .. 

;,:·· 

~ " _.: 
~ ~ . .. ;, ... , .. competition, ' . . . . '; ,. . ' ~:< . •' .. ·:~.:. : .... ~; 

" ~ 

· .. , •.... · 
' ·.~ :· •"c ,,'. 

. -.;·. ';.,.,··-. 

· Beligiou~ and nQn~religiot1.s,~priv~t~',s~hQols are.allow,ed.t$:pai:ti.cJp~t~ 1i~ the . , . 
program on an equal basis and all public funds are directed by the priya~e.aQd· ':_ .• 
'independent choices of parents. · , · . ' " .· · . · ,.,,-!" .·.• • 

•. ' .• ·• J . .. ;. ~- .. ' '. ~ •• , . 

. ;.; 

: ~ .... . In two separat~ evaluatio11s:· r~searcher~ have;fpund :th~t Florlda~s QPP~~funit~ ' ' ' 
' . scholarship program )1as raised student achievementin FIOrida's'~orst ... ;,:,, .,.·. 
·····.public schools. A·2003 stttdfspedflcally fptind that ·:voU:chetCQmpetition in., · '· · 

,·: . .... 

•• f .: 

.. Florida is leading to signific~nf iJlipro-verµep.(in· p~blic .~chQols'' an!:f Jhat .: :·: . , 
. · ''Fforida: s loW';perfomling $cho_ols are hnprovirigin dir~ct. propoition:to tl1e> .· ... 

. ·' ." 

.;·,challenge they.facefromvouchetco1Ilpetitiot1." · .. · :·- · · · · · 
-·.·.!:.··: 

.. ,. 

.. ~: 

.... , 

.. _. .. 

. , . .. ,, .. '" ··. 

· ...... ; 

l\ tbree~judge panel of Florida's Coµr(ofi\_pp~~l fm;;the Ffr~t nistrict µi;animou$ly 
agreed with the positioQ taken, by Florida officials. AU three of thesejudges·were, ··• 

. ·appointees of Lawton Chiles, the formerJ)emo~ratic Govei"nor .of Fforida'.> The 

. .-·_·:,:,_:_'· 

: ·' . ~ 

··: . · .. ~' 

·. F16rida Supreme Court reftised'to·revi~wtheCourt'.of Appeal's clec#io1'~ S~e/Jus~ 
· ffo~mes; 767 So. 2d668(2QOQ): · ·· · ·· •. ··"_, · '· ·.· · · · · ·· .. · ·. · , '> . , '. · · ··. · 

. " 
.. ····:.'" .. :_",.:·", 

:'. ' ·1"' • 

· ... · .. The Eforida officials were not arguing for an exterisiott in the law. F6rdec11des .. ·· .. · . 
· '.·:' ··Flqilda's K~12 ·system made.rise of cuntraets With private ·sclfools· t().¢ducate te~sj>f'"-> 

) t~o.µ_~8µ.clS"9f ·~tudent~. tn.P.rivat~·scb..90JS ... :. · ... ·. '"· · · :~ · .. , · .".. ._-;_·c·: .. _.~~< .... _-;.,_, 
. . .. '-.:·'· . ·. ' . · .. '• . ; 

,...._._ 

~: .. 

:' 0 .. ... ~;, 

·.· ·· "~." · .. · During1Mr.Kav~maugh;sinvolvementin thislitigation, the l:nainissuewaswhetb'..er 
·· ·· the ~l<)~id~ Constitut.ion prohibir~<I (Ile use··of state funds iO' pay for· th~ ~~12. . · > : . · : .. , ·. 

,., .ed.ucatiOn (>f stud.en ts att~ridirig private scijo~ls; regardless of. whether they were •.. '' ' :, :· .. ·. 
religio]J.s mt nonsectariari• · .. . . · . . · ···. , · ; • ·· . · 

,.. 
.• ,. ··.·.· 

' ~. . . ' 

'·· . , ; .".~· ·., ... 
,:•. 

..·,· . 

.;.···:":• ·' ,. ·. ' .•. :; 
. ·•;' '.,.; • ., ., 1;, . ,., .. _,,· 

.. , . ' ..... ,, ' ,'~, . 
:'.. 

·; ... ,. 
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The team of lawyers. representing Florida officials, including Mr. :kav~naugh, ' 
argued that the Florida. Constitutian' s affiffilative mandate forthe State to provide 

· for "a uniform, efficient, safe, secure, and high quality system of free public 
·schools" did not preclude the use of Pl1blicfm1dsfor private school 'education, 
particular! y where the Legislature foundsuch use was necessary~ 

The Florida program .has specific safeguards to protect against discrimination and 
coercedreligious activity. Participating private schoolsmustagreeto comply 
with Federal anti-'discrimination laws and notcompel.anyopportunityscholarship 
student to profess a specific ideological belief, to pray, or to. worship. · 

. . 

~ Fforida's opportunity scholarship program enjoys substantialsupportamong. 
Florida'sAfrican-American population .. The Urban League of Greater Miami, for .. 
example, intervened in court proceedings to defend the con~titutionality of the · 

. program. 

~ , The U.S. Supreme Court has upheld the constitutionality of a school voucher . 
· program ii1Cleveland thatis similar to Florida's opportunity scholarship program. 
See Zelman v. Simmons-Harris, 536 U.S. 639 (2002). · · · · 

· The U.S. Supreme Court held in 2002 that Cleveland;s schdqfvoucher program · 
was consistent with the FirstAmendment' s Establishment Clause because it 
treated religious and non-religious private schools.equa.llyand aJl ftinds wer~ 
guided by the private and independent choices of parents~ 

./ Th.e Zelman decision vindic;ated the position that ¥r. Kavanaugh ha~ladvocated 
on behalf of his client. · · · 

- ._ . ,. 
' . . . . . ' ,• . 

~.·· In this litigatioo Mr. Kavanaugh was defending the constitutionallit; ~fthe 
opportunity scholarship program on·behalf of his clients. As their attorney, Mr. . 
Kavanaugh had a dutyto zealously represent his clients' positionand make the best 
argument on their behalf . 

./ Lawyers have an ethical obligation to make all rbasonable arguments thatwill 
advance their clients' interests, According to Rule 3. l ofthe ABA'iModelRules 
of Professional Conduct, a lawyer may make any argument if ~'there is ibasis in 
law and fact for doing so that is not frivqlous, which includes a good faith 
argument for an extension, modification or reversal of~xisting law .. " Lawyers ' 
would violate their ethical.dutiesto their client if they made only arguments.with . 

· which they would agree were they a judge. · . · 
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· Allegation: 

Brett Kavanaugh ..,.. Starr Report 

··Brett Kavanaugh was a co-author. oflhdependent Counsel· Ken Starr's report to 
the House of Representatives, in which Starr alleged that there were grounds for 
impeaching President Clinton. Kavanaugh' s participation in Starr's investigation 

. ofthe Monica Lewinsky affair evidences his partisan, right.:wingagenda. · . . . . . ' 

~ According to numerous pr~ss reports, Mr. Kavanaugh did not~uthor the narrative 
section of the Independent Counsel's reporfth~t chronicled in detail President 
Clinton's sexual encounters with Monica Lewinsky.· · ·. . 

~ Mr. Kavanuagh has since criticized the House Qf Represenb!Jivesf~rreleasjng the 
report to the public before reviewing it. See Brett M. Kavanaugh, "First Let Congress Do Its 
Job,"The Washington Post, Feb .. 26, 1999, at A27. . · 

». The section of the Independent Counsel's report co-authored by Mr. Kavanaugh-., 
grounds for impeachment - was required by law, and the allegations contained in 

. that section were confirmed by subsequent events. 

Federal law required Independent Counsel Starr to advise the House of 
Representatives of "any substantial and credible information" uncovered during 
the course ofhis investigation that may constitute grounds for impeachment. See 
28 U.S.C. § 595(c}. . . 

./ According to press reports, Mf. Kav~naugh co-authored the section of the 
Independent Counsel's report that explained the substantial and credible 
information that may constitute grounds for impeachment. This section 
summarized the specific evidence supporting the allegations that President 
Clinton made false statements· under oath and attempted to obstructjustiCe. 

· ~ The Independent Counsel's report .never stated that President Clinton should have 
been impeached. Rather, it only explained that the Offic~ of Independent Counsel · 
had uncovered substantial and credible information that may constitute grounds for 
impeachment. This .conclusion was clearly borne out by subsequent eveJ:!ts. · 

.. ../ " The House ofRepresentatives determined that the information presented by the. 
Independent Counsel constituted grounds for impeachment. By a vofo:of 228.., 
206, the House voted to impeach President Clinton.for perjuring himself before a 
grand jury. And by a vote of 221-212, the House voted to impeach Presidynt 
Clinton for obstructing justice. · 

../ · Aftera trial in the U.S. Senate, fifty Senators voted to remove President Clinton· 
from office for obstructing justice .. · · · 
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Numerous Democrat~ co-sponsored ~ cens~re reso_lution fotroclucedl>Y . ..• ··· ... _ 
Senator Feinstein that stated that Preside~tClinton ''gave false or ttiisleadili:g --· 
testhnony and bis aetions [] bad the eff~ctof imped\ng discovery of~vttleiice : 
injudicial proceedings/'· -S.Res;44; 106tb Cong; (1999). , . _ ··-.. · .. -··· · _ ·· .. - .· - . · 

' . . ' . .. . ' :· . " .. ·.. . ~-

~ ''; '· .. 

-• •.- Members:of the Sen3,te wlio cq-sponsor¢dthe censure resolution iftch,lded:'. 
Senator Durbin (D~IL), Senatot Kennedy (D-MA),SenatorKohl (D'-_WI), ·-_ 
Senator Schumer. (D.'.NY), Minority:Leader Tow.Daschle,(D-SD ), arid Sen.ator 
John 'Kerry (D-MA). . .,. · .. 

··., ' :• ,··:.:,_ ... ·. 

Then~Cong~essman Schumer, as Senator~elect stated th.it-' ~if is clea.rth~t; the , .· 
, Prysident liedwhen he testified befot¢ the'gran(l jury~'.'' .. _ ... _. _ . 

,.,.I 
· ..... '. 

. · .. '· 

·· U.S. DistridCourt Judge Susan Webber Wright later held-President Clinton.In·. 
_co11tempt for'"giving:false, misl~adiilg, and evasive answers that were desigriedfo 
obsttucJ the judicial process'' in Paula Jones;s sexualharassmentla'.wsuit aµd ... _ . 

, ordered him to pay a fine 'of$90,09a. < · · · · · - " . _ _ , · 

·. Iri January :Zoo 1, President Clinton admitted to giving ''eva~iye and mislea&ng .. _ ·• 
answers, ~n violation_of Judge Wright's discovery's orders" during his deposition·
in Paula Jones's sexual harassment lawsuit Asaresult, lie agreed:to _pay;a: .. 
$25,000 fine and give lip hislawlice:ns~ for five years. ·· · 

·.· .. ,-': •' 

-·-.. 

> •• "'!..• 

· ~.. .. . ';fhe l].S. Senat~ already has co.nfirn,ied judicial and ~ther nmnin. _ ee~ wtm worked :for .. 
- • - - •. . :Independent Counsel Ken Starr. Ifthese nominees' workfortheJndepende11i : ·'-· · 

I
·._ . . ·. _-Counsel' was not disqualifying; theli there is no reason why Brett Kavanaugh sbol,il<f . 

·. ·· · · ·· · ·· .· not be confirmed.because•of his work for the Offic~ of IndeRerident Counset.: .• , .·.· 

.. " .~ ·: :.• -._ 
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·. ··steven Collotcm _served'as Associate Independent Counsel ·from 1'995 tc{l996~and .. · -.·. 
· wa:s col\firm(:!d for a seat-on t,h~ Eightg CircµitCourt ofAppe~s- ori ~epte);J:iqer 4, · . _ , :' - · · ·· -·· · 
'2003 by a_vote of-94 tol .. He.was confirmed to be the U~S:Atto:rney>f~rihe·· ··· ····· 
.Southern District of Iowa on Sept~mber ,5_; 2001, by a y9ice.vofo, · .. 

,:•v. 
',. 

·.·'./ ... ·.·-· fohn,B~tes.served as Peputy. IndepertdentCounsel from l995 to 199'.7 ailcl Wa~· '._ 
_. .. confirmed for a seat on the U.S .. J)istrictCourl for the'r:>istriet·of Cohirt1bia prr. . . ,_ ·'· . 

"_December 1:1, 2001 by a vote of97to 0: : ·- .•' ' . _ .. ·· ·. ;. -_-_ · · ·· 
. ,, .... ·,· ., . . ., .· ; ., ·,, ·.·, :·. . .. ·.. .·, 

.-... .. - .·.·' ~- .,~'.:.' -~. ·: .. · · .. ·.. .· ... ,:. :'. ....... ,.:.; .,.·: .. ··. . ..... ..-··.:i, .:· ·.~·,. ··~ .. · .... '.. ·' .. ~· .. _·· .. ,~· ' :,:.' . ·. -~- .· .... ·~! 
./ ' . · Aniy St. Eve_ served as As~oci.ateJ11dependent Coqnsel from 1994 to 1996- and. . . : 

was· confirmed for a seat on the U.S.: District Court for the N ortherri District Of . ·. 
-Ulinois on August l, 2002 by a voice' vote. ' ' 

. . '.';'"·, ' ~ . ~~ .. ··~ ·- ·.', ~-· ·;~:· ''.·':' 

.;.· 

_,j < : Willfam't>uffey served as A~s6ciat(flndepend~rit Counseifrcnn l9~4-td1995 and .. ~·' ·. 
, .. ,. 

·was cortfirmed to be the U.S. Ahomey-forthe.Northem District;ofGeorgia ori· .·.· 
Noverriber 6,'2001; by a voi_ce vote, .Mt. I)uffey recently was noii:ifoatefffor a ~eat .~• .. . . . < 

on the Unit~dStatesDistrict Colitt !& Northefl1 Di~trict of (ieoq~i~ and W~~ vqte9 • 
... _ out of the.Senate Judiciary Conunitteeon February 5; 2004, ~yunanimoqsi .• , , · -.- ,· · 

· · · ' 'consent. 

. :; ·" 
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.. •· K~n Iriimergut. served as As.s.ociate Incfepend~nt Counsel in 1998 and was< ·•; 
· · · .. ·· confirmed to be the U .s. Attorney for the District of Orego:n on October :( 2003 .· 

by a voice vote. > .··. .·· ( • ·· ·· · . : · .·· • . .. •-·· • , " . ·••· ·> · <' ,,· 
\ - ·-·: 

·.Alex· Azar served as A~soei_ate Irtclepelident Coti~sel fr0111 1994 tc}1996and-~as • 
confirmed to be :the· General ·coµiiselof the:Depaitment of Health andJiunian /: · .. 
Services on August3, 20Pl.'bY a voice vote. . '< 

_ .. ,,,,.. 
'. 

~· . ~: ._ .. , 

Eric Dreiband served as Associate Independent Counsel fron).1991 to iooq and . 
was confirmed to be General Counsel of the Equal ErriploYJJlen(Opportunity • 
Commission on July 31, 2003 ,'by· a voi~e vdte~ '. . _ · ,,. ' · .. · 

. -", '· 

. ,; 

· · .. Julie Myers served a~ Associat,e Ihdependent(:ou~s~IJroin 1998 to JQ99and was • 
. confirmed to be ::in Assistant Secretary of Commerce on. Octob~r ;l 7, 2003; b.y a· . · · · · 
voice vote. · · · · · · ' · · · · ···. ·. · .·. · ·· ·· .· · · ' · 
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. . . BrettM. Kavanaugh . . . ··. . .. · , 
Nomin.ee to the U.S. Court.of Appeals for theD.C. Circuit 

I. Background 
1. Experience 

II. Office of]ndependent Counsel 
1. StarrReport 
2. Vince Foster Investigation . 
3. Executive Privilege Article 

A. Executive Order 13233 
· 5 .. Defense of KenStarr 

Ill. Elian Gonzalez 

Iy. · · Separ~tion of Church and State 
1. Good News Club 

' - ' ' 

. . - -. 

2. Santa.Fe Independent School'Distric( . 
. 3, Florida School Vouchers 

·· v~ Race 

VI. Product Liability Cases 
1. Lewis 

·. 2 ... Geier 
3. Green 

··VII. Judicial Nominations 

. _, 
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All~gation·: · . When he worked f~r IndeJ?end~nfCounsel :ken Starr,·-B~~tt Kdvanaiigh · .. 
.. 'repeatedly'cftallenged.assertionsof :privilege by Cliritpri ac4irinlstratio11.officia1s.· Now · 
.. thathe.wotks for President Bush, however, he defends the same assertions ()fiptj~ilegb, · · 

., - - . . ' - ,. .; ··:. '·::.-:· ... - ·-, ·, - . 

·· '·Facts:··"·· 
','. 

.-... -.-.-... -..-;··. I 
:·,. · .. 

''·:;-;. 

_,. ··.;_·:·:. 

· ,The Independent Courisel challenged ass~i;ti9ris 'C)f'pri vilege bf th¢Clintoh · ... ·_ .. · . . 
. ·.Administration because it wa.s part ofa crimiriaI-investigation:-..·1n.his capacity as 

·· .· an 3,ttorney for the Bush admirtistrat\on: Mr. ·Kavanaugh has:"not:·defended,any 
. assertion of executive pri vHege or attbrn~y~clietit pri vileg€i in· co~nectioii·wHh · ~:. 
criminalil).vestigation... . . ·,, ··. . . .'. . ·· ·· 

. ' 

.: -·>~ . \ i 

'••.',·· .. <· 

·,,_, .. ,.,.. __ . 

' ... \ 
., .. 

,.·. : > ~ . Whil~ Working Iot the IndeP.,nde~(6o)lrtsel'S ow~, w . .[\(!{aria.~~;~ •> .. ' 
·case before the U.S~ Supreme (::ourt ~eeking notes take11 byVin".e Fostefs · · .,,·- · · · 
attQrp.ey during a ccmyersation::nipe. dl:!-yS betofo Foster's -Sui(ifd~(Jh'e' n'otes Were . .. .. · ·. · 

' . ',, t .. :·:::.'··., 

· . soU,ghtin_connectionwith ·whetijerpresidential aides.covered'·~:p;Mrs.:Clintog'.s , . 
. . ' . . .. .. . · · · role_ in. the disrriissal. of White Hbµsy traver off1ce personnel. :_se~ Swidler:&. ·._.· .. ·. 

· , ' .. •· .• -... Berlin'tJ; Vitit(!d States, 118S. Gt '.2081(1998)~ ·· ···' · •· ·~ :• -.. · · 
~ .• ::- . . . . . . " . . . . . ' . ,,.,. '· . " . . ~ - '" . ... ·:i .. ·.' ;•"· .. ,' 

': '·' 

- • ' : ~ .. ' ,. ·. ~ \«'· ::. ·. ·'. -· ·-;' •• - 1' 

./·. ·. Ttie f~de~al app~al~ court h~d'ruled'that. the' attorn~y' s ripte~ tdfod ~-e · ' ·· · · 
~-···produced tothelndependerttCounselif ''they-bear on·a:S,igtiifiCMt:aspect·of :·.:. · 
•''"the. crimes at issue~,,. Swidler & Berlin v. Hhfted:States,.'t24 f ,.3_d '.230·(t998).> .·. 

· ... ,: 

· .. ~ : . 

. ~.,;. ' 

Ii •. 

·'·.' 

··-.,, .. ,' 

... ,. 

.-·' '; 

.. . .: 

.,'.:> •... . W:itb.,respect··totheroie that·¥r. Kava11aug~m~y()r•rri~y not1iave pljiy~P,in,th~·--., · 
· GAd:'s la,wsuit against Vice Pr~sidehf Cheney's energy taskf orce, if is' the . . . . "'·· 
J'resioenfwbodecides whether to challenge 'afawstiit. .. Mr.Ka\1.~nitug4's duty as · ... · 
hi'.s attomey, which is the duty of aUla'Yyers; ;1s t.o: m~ethe J5e~t4eg~FargtlIJ.1erits<. 

. possibl,e for his client in every cfrcm;nstance. ' .. ·. · .. : . ' ,' . , ·. ' . , .' . 
~ . . .... 

- " ~ .· < .... , .. ·. ·:.·: : ., ... : ._,. «,.. 

- ·.'. r . .,. 

'• ·'" .. ,, 

. ./ ·. As. Vi~e Presid~nt Chen(!y'. stated contesting. the merits; ~(tne dAd IaW,suit, •. "3 

·•· ~'What fo_bjectto,: ancl what th_e J?residei}f s· objected.to~ iW4 wh# ~e'..ve:t6ld.· 
.. the GAO.we won1tdo,' is 1rnikeit.impossiblefornie orfutµre;vlcepf.~sidehis 
· , to: ever hav:e "':conversation in confidence with anybodfw1tho4t h.aving, · . 

·· .. · hltimatel y; to tell 'a member of ,Cop:gre$s what We talked a.tio\:(t'artd\vn~t;w:as ; .. 
· - ... said.'' 

' . ,· ~ . . 
. ~ '. 

.. . ... 
',·,_ 

. .· .. 
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.. ·: ' . . . . ~ . '' ' ... ·,,.: 
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./ As .the U.S. Supreme Court has stated, "Unless [the President] can give his 
advisors some assurance of confidentiality, a President could not expec! to . " 
receive the full and frank submissions of facts and opinions upon.which · 
effective discharge of his duties depends." Nixon v. Administrator of Gener~[ 
Services, 433 U.S. 425,. 448 {1977) 

' ' ·'' " . ,,, . 
./ The case against Vice President Cheney's energy task force "'as dismis~ed by 

a federal judge. The court held that the Comptroller General did not have · 
standing to pursue an action seeking to compel the Vice President to disclose 
documents relating to meetings of the energy task force over which. he · 
presided." See Walker v. Chen~y, 230 F. Supp.2d 51 (2002), GAO chose.not 
to appeal the decision. 

With respect to the issuance of Executive Order 13233 concerning executive 
privilege, the President makes the decision on.all matters regarding the scope and 
exercise ofexecutive privilege. The decision is not made by his staff 6r anyone 
else in his Administration. 

. . 
Whether working as an attorney for theJndependent Counsel oi for the President 
of the United States, Mr. Kavanaugh makes the best legal arguments possible on 
behalf of his client. . Such arguments do not necessarily reflect his personal views . 

./. Lawyers have an ethical obligation to make all reasonable arguments that 
will advance theirclients' interests. According to Rule 3.i of the ABA's 
Model Rules of Professional,Conduct, a lawyer may make any argument if 
"there is a basis in law and fact for doing so that is not friv9lpus, which 
includes a good faith argument for an extension, modificatidn or reversal 
of existing law." Lawyers would violate their ethical duties to their ~lient 
if they made only arguments with which they would agree were they a 
judge . 
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PRISCILLA R. OWEN. 

NOM1NEE TO THE U.S. COURT OF, APPEALS FOR THE FIFrHCui<::Ufr 

BiographkaUrtformation . . . 

.. Unanimously rated ''WellQualified",by,the ABA: . . . . ... ·.·. . , .· .. · ... ··.. .. < 

· 'Has served as a respected and· distinguished Justice 011 the Sup~eme Courtof Te~as since 
W95 . . . 

Beforejoining theTexasSupreme Court,Justice Owenwasapartner withtheweH- . 
respecteclJaw firm of Andrews & Kurth, She pr£icticed comffiercial litigationforJ 7. 
years: 

. Justice Owen is a mem]Jer of the American Law Institute, the American Judicature 
· Society, the American BarAssociatipn, c,tnd a Fellow qf the American ~nd :8oustonBar 
.· · Associations. . . ... . .·.· ·.. . .. · · > · · .. ·.. . · ·. . .· . . . ·•. ·. · .· .·. ·. . . ·· . .··· ....... · .· . · .•.. 
· JustiCe Owen earned a B.A. cumlaudefromBaylor Universityand gtaduatedcum laude · 

... frorn Baylor LawSchoolin 1977. She was a member of the Baylor1Law Review and has 
· .beenhcinored asBaylor Young~a'wyer.9f theYear·and.as a BaylorlJpiversity 

Outstanding YoungAlumna. ··. . · .. · 
• iustice Owen earned the highest scor;e in the state on the December .197'7.Texas Bar· 

'Exam. 
Cont~oversial Issues · 

• Justice Owen has been an activist in cases involving iriter):Jretation of Texas' parental 
notice statute. 

•. ··Justice Owen has favored comorationsoyer consumers. . .· .. 
• Justice Owen received·campaign contributionsfro'mEnroli .~nd ruled on cases involving 

·that corporation. ·. . · · .. · . . 

ll:esponses ·.·.· ... ·· ... · ... ·· .. ·· .. · ..• ·••· ....•. · .. ···. ·.·.· ·. · .. ·.·•·· .•....•..... /< ..•.• · · 
,. • Justice Owen has not questfoned Roev .. Wade in her decisions, and sne'has testified that, 

as a lower-courtjudge, she would adhere to and strictly followRoe v.Wade. Justfast '. 
yearshejoined a majority ofthe,Texas SupremeC,ourt inrejectipgthe argumentthat the 
''state statute barring wrongful death. actions •Ort behalf of unborn chjldrenviolatedthe 
Equal Protection Clause, reasoning thatunborn children do hot enjoythe protections of 

. 'that clause because the U.S .. Supreme Cqurtheld in Roe that an unborn child is not a' 

,person under the Fourteenth AmendmenL . ·.·.·· ... · ..... · .· ·. . •. · > ·.·.. . .· · ... · 
Justice Owen has joined or authored a number ofopinions that advanced thejnterests,of 
consumers. Totake only a few examples, she has suppprted the right of meciical . . 
malpractice victims to rec9verfromphysicianswho.injuredthe1TI,uph,eldthe rig~tof 
policyhol,ders. to recover from illsµrancf! companies, held .that manufatturers had''alegal 
duty to make a product child resistant; and uphekta $5 million punitive damages verdict 
ina construction accident case. ' . . 

.. Inthe.l994election,cycle,Justice0we~'scampaignc()mmittee receivedapproxiII1a,tely 
$1.2 million in contributions.from more than 3,000differentcpntriputofs. included in '. 
that total was $8,800 from employees of Enron and its employee-funded political action 
committee. Employees of Enron thus contributedJt1SS than 1 % ofthetotal contributions ' 

" ~oher co1mnittee. lrt the 2000 electioricycle, her campaign committeeieceiyed rto 
c;ontributions from Enron affiliates or employees . 
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. . . : . . ' . 

Summary 11nd ,Biographical Points for Justice Owen 
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·Statements by Select Supporters of Justice Owen . 

Responses to Allegations against Justice Owen 

Select Editorials. and Letters· of Support for Jll~ti~e Owen 

· Attorney General Alberto Gonzale.s op'-ed 
(Written during his time as Counsel to the President) 

Dalla.s Modiing News editorial (2/10/02) · 
Dallas Morning Newseditorial(7/ll/02). 

· Dallas Morning News editorial (7 /25/02) 
Washington Post editorial(7/24/02) 
Letter of Senator Kay Bailey Hutchison . . . 
i;eitet of John Hill, FormerI)emocrat )µstice qn Texas Supreme C9u,rt 
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'Letter of Hector De Leon, Past President of Legal Aid of Central Texas 
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Press Release of Ami Stone, Chair of Republicans for Choice. 
Letter of Lori Ploeger, former lawclerk . . •. 

· h~tter of Herbert Reynolds, President ofBaylor University 
Letter of Mary O'Reilly re: work on GenclerNeutraLTaskForce 
Letter of Victor Schwartz, author oftortlaw casebook 
Letter of Attorney. General Alberto Gonzales re campaign contrib.utions 

(Written during his time as: Counselto the President} .. · 



JUSTICE PRISCILLA OWEN 
Nominee to U.S. Court of Appeals forthe Fiftb Circuit (Texas) 

Nominated' May9, ~001 
Renominated January 7,2003 & February 14,,2005 

. . . . . ; . . . . . ' . 
. . . . . - . . . . 

Since 1995,.Justice Priscill(lOwen·has served as· a distinguished and respectedJlistice .on · 
the S\lpreme Court ofTexas. · · . 

• The Arneri.can BarAssociatioriunanimously rated Justice Owen "Well Qualified;" 
its highest possible rating. · · · · · 

• Justice Owen has significant bipartisan .. support, includingthree former Democrat 
judges. on• the· t exas · Supreme Court and a bipartisan group of 15. past Presidents 
of the State Bar ofTexas. · · 

. ·; .· 

• The seat to which Justice Owen' has been nominated has been designated a 
''judicial .emergency" by the Judicial Conference of·· the ·United States.· . 
Nonetheless, she hasbeenforced to waitsinceMay 2001 for aSenatevote: 

In 1994, Justice Owen was first elected to the .Texas Suprenie Court In 2000, she 
overwhelminglywon a second term, with 84% ofthe vote. · 

During Justice Owen's 2000 re~election bid, ·every major newspaper ill Te~as 
;endorsed her.. · ·· 

• 

Before joining the Texas Supreme. Court, Justic~ Ow~n was a· partner with .the .well"'. . 
respected Texas law firm of Andrews ~,Kurth. She practiced commercial litigationJor. 

··Uyears. · , 

Justice Owen is a member of the American· Law Institute, the American Juclicatllre 
Society, the American Bar Association •. and a Fellow of theAffieri~an and Hquston Bar . 
Associations. · · 

• · Justice Owen has engaged in significant pro bono and community activity. 

• ' Justice. Owen has served as. the liaison to the Texas Suprellle Court',s Mediation ' 

• 

Task Force and to statewide committees on providing legal services to the poor 
and pro bono legal sel'Vices. She. was part of a cornmittee··that .successfully 
encoilraged the Texas LegislatUre to enact legislation that has resulted· in milliollS · · 
of dollars per year m additional funds for prQviders of legal services to the poor. 

· · Justice Owen also serves as a member. of .the.board of the A:.A. White Dispute 
Resolution Iristitute. · · · 

. ' . ' . ' 

Justice Owen was instruffierital iii orga,nizing a group knowµ as Family Li!W 2000, 
which seeks. to find ways to educate patents about the effect that the dissolutii;>n of, . ·, 

1 
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a marriage can have ontheir childten and to lessen the adversarial t1ature. of legal 
-proceedings when a marriage is dissolved. - -

Justice Owen serves on the board of Texas Bearing & Service Dogs . 
Additionally~ she is a member of"St. Barnabas Episcopal Mission. iµ .Aµstin; · 
Texas, where she teaches Sunday School and serves as the head of the altar guild; 

S<)me- interest groups· have criticized• Justiqe Owen's rulings in ~,small number of cases -
-. interpreting a Texas parental notice abortion statute. lrnportant}y, by law, the-_ Texas 
.Supreme Court hears cases arising under this law only rarely --' namely, when both lower 

- courts have required parental notice and not gra11ted an exception. In some 'of.tlllc;>'se 
Cl:J-Ses, Justice Owen agreedl with the-lower courts and voted to require notice.to a parent; 
on·. other occasfons, she voted to grant an exception to the. parental notice requirement· or · 
to remand based on the facts of the case. She thus has voted to grant a judici1:1f bypass 
more readily than the lower-court judges in these cases. Justice Owen was in the 
majority in 11 of the 14 cases. - Her decisions in all instances h11ve been based OJ) lier 
interpretation of the requirements of the ambiguous Texas statute in light of governing 
U.S .. SupremeCom:t. precedent,· as her decisfonsexplain, _ 

• - Justice Owen has not questioned Roe v. Wad¢ -in her decisions, and_ she has -
testified that, as a lower-court judge, she would adhere to and strictly follow Roe -
v. Wade. In fact, she recently joined her colleagues .in faithfully applying Roe's 
holding that an unborn child is .not a "person''· within the meaning of, the 

·Fourteenth Amendment. 

Justice Owen earned a B.A. cum laude froni BayforUniversity and graduated cum laude 
fromBaylor_Law School in 1977. ·Shewas a member of the Baylor Law Review, andhas 
be1:!n honored as Baylor Young Lawyer .of the Year and as a Baylor ,University 

-- OutstandingYoµng Al~a. _ · - · 
- -

_ After graduating from law school, Justice Ow~n earned• the highest score inJhe stat~ on 
the: December 1977 Texas Bar Exam'~ 

-____ 2 
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STATEMENTS BY SELECT SUPPORTERS 
OF JUSTICE PRISCILL,t\ OWEN . 

RaufGonzalez,. Former Democrat Justice on the Supreme Court of Texas 

"I fou11d her to be apolitical, extremely bright, diligent in her work,· and of the highest .. 
integrity. I recommend her for confiimationwithout reservation." (Letterto Sen.Leahy, 

. July 19, 2002). · 

. . ' . 

JohnL. Hill, Former Democrat Chief Justice c>n the Supreme Court ofTexas 
': . .· .'· . -,-. _-'" -· ' ·, . 

''Afteryears ofcloselyobservingJustice Owen's wor.l~:, I can.assert with confiderice·that 
her approach to judicial decision-maki1,1g.is restrained,that her opinicms are {air and well . 
reasoned, and that herintegrity is beyond reproach .... lkriow personally just how 

· impeccable Justice Owen's credentials ar~·~' (Letter to Sen. Leahy, July19, 2002). 

. Jack Hightower, Former DemocrafJustice on the Supreme Court of Texas 

'.'I am a Democrat and my political philosophy is :pemocratic, fa1t l have tried very hani . 
· notto let preconceived philosophy inflm~I1ce my decision on,,matters before the court. I . ·.• 

believe that Justice. Owen has done the same." (Letter to Sen. Feinste~n,August 20, . . 
2002). 

' . - ', : 
' . ' ' 

Bipartisan Group of 15 Former Presbtents of the State Bar ,of Texas . 

. "Although we profess different party affiliations and spanthe spectrwt). ·of views oflegal 
and policy issues, we stand unitedin affirming that Justice Owen is a truly unique and 
outstanding candidate for appointmenttothe Fifth Circuit. ... The status ofour .·. 
profession in Texas has been significantly enhanced by Justice Owen's advocacy o,f pro 
bonoservice and leadership for the membership ofthe State Bar of Texas: Justice Owen 
has served on committees regarding legal services to the poor and diligently worked With . 
others to obtain legislation that provides' substantialresources for those delivering legal 
services to the poor. ·Justice Owen also has been ~ long-time advocate for an, updated and 
refortned systembfjudicial retention in Texas."(Leiter to Sen;'Leah):',Julyl5, 2002). 

Senator Kay Bailey Hutchison 

. "Priscilla Owenis an experienced jurist of integritywho embodies the qualities \.\'e:~eek 
. , in our federal judges. Despite ail exemplary public record, Priscilla Owen has been. 
targeted by special interest groups, her views mischaracterized and her opinions .distorted' . 
. . > She has endured baseless criticism and empty charges vvith poise, validating her even' . 

, more ,as an outstanding, qualified nominee who should be confirmed by the United States . 
Senate." (Press Release, fyiarch 27, 200~). · · · · 
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Attorney General Alberto (;onfales, Former Counsel t9 President Bush and Forlner Texas 
Supreme Court Justice · 

''As someone who had the priviiege of serving with Prisdlla O\\]~ on the Texas Supreme 
.. Court, I can say without hesitation that she is extraordinarily well qualified to, serve as a · 
judge on the federal appeals court. Some have questioned Justice qwen's qualifications 
bec.ause she and I disagreed on the interpretation ofa new Texas parental notification .· 

· statute in 2000. AS all judges know, cases of statutory construction often result in 
·disagreements among judges honestly struggling to interpret the statute, Parti~ularly 
when the statute is vague or axnb~guous. The fact that Justice Owen and. I disagreed in ·. 
some cases is unremarkable .. ; . She isan outstanding jurist and will perform superbly as 
a federal appealscourtjudge." (Dallas};forning News,Julyl6,2002}. 

Hee.tor De Leon, Past President of LegaIAid 
. . . 

. ''As the iillmediate past president of Legal Ai.d of Central Texas>irisofparticular . 
significance to me that Justice Owen fo:ts sel"Ved as the. liaison from the Tex~ Supreme . 
Court· to statewide committees regarding legal servjces to the poor and pro bono legal 
services. Undoubtedly, Justice Owen has an understanding of and a;¢ommitmentfo the 

.. availability of legal services to those who are disadvantaged and unable to pay for such 
legal services .. It is thattype of insight and empathy that Justice Owen will bring to.the 

·' Fifth Circuit." (Lette~ to Sen. Leahy, Jtlne 2(), 2002). · · . 

· Senator Florence Shapiro, chief author of Senate bill, Texas Parental Notification Act · 

"I am shocked and saddened.to see that partisanaild extremistoppoilentsofJustice 
Owen's nominationhave attetnpted.toportray her as an activist judge, as nothing could 
1be further from the truth ... Her opinions interpreting the Texas J>arenta.1 N otificaticmAct 
SerVeas prime examples of her judieial restraint. . -' .. The Parental Notification Act is 
'emphatically not about whetheraminor is able to have an ahortion,hµtwhether her 
parent should he notified .. · .. Ju!!tice Owenis the kind of judge that.the people ofthe 5th . 

Circuit need on the bench~ an experienced jurist who follows the law and uses.ccmunon' 
sense."(Letterto Sen. Leahy, July 15, 2002). 

Ann Stone, Republicans for Choice 

. ~'I worry that ifwe.inthe pro-choice movement attack even thosejudicialnominees'who 
· are responsible and acclaimed jurists that we will appear like the 'l:)oy who cried woff' 
whenreally bad nominees come forward.'' (Press Release, July23,2002), · 

Mary O'Reilly, Life-time Member ofthe NAACP and Democrat . 

''lm~t Justice Owen in January; 1995, while working with her 011 the Supreme <;otirtqf . 
Texas Gender Neutral Task Force; . , ; I worked with Justice OwenonFamilyLaw 2000, · 
an ilnportant state-wide effort, initiatedin great part byJustice Owen ..• < ••. Iil the almost ··• 
eightyears I have known Justice Owen, she has al,Ways been refilled, approachable, even- ·. 
tempered and intellectually honest" (Letterto Sen. Feinstein, Augu~t 14, 2002): 

-~~--· -·-""-" ---'~ 



,.C'· 
:•,-~-:_·-',.:;: :":1< 

'· ... ·.,·· 

'tori Ploeger, Former Law Clerk, to J.11stice O~~~ 

·· ' 'Duringmy time. with her,· I developed adeep and abiding respect for het abilities, her 
.work ethic, and, most importantly, her character. Justice Ow,enisa woman of integrity · 
who has a profound respecrfor the rule oflaw and Oilf 1egal system. She takes her . ·. 

·responsibilities seriously arid carries them out diligently and earnestly~ .. ~ ; Justice Owen · 
is arolemodel for.me and for otherwomen attorneys in Texas.'' (Letter to S~n; Leahy, · 
Juue27,2002). . . · 

VictorSclllwartz, Tort Law· Professor and Co-author of.the most widely•usedtortstextbook ··~··· 
in United States 

. "This past weekend~ I reviewed most of[JuStice Q~en'sl principal opinions ib.tort law. 
My review ofJustice Owen's opinionsindicates that anY characterization ofJustice 
owen as pro-plaintiff or pro-defendant is untrue. Those who have attacked her as being ' 

. prn~defendant have engaged in selectivereview of her ()pinions, and have .. .. . · 
. . mischaracterized her fundamental approach to tort law. Justice Owen's fundamental 

· '}pproach to tort law is fo make it stable; ... M):1.fundameritalpoint is that in the area of 
·tort law ,Justice Owen is a moderate jurist; she is neither a trailbla,zer for plaintiffs !iota 
captive of corporate interests." (Letter toSen. Leahy, July 18, 2002); · · · 

' . ' . . '.-- . - '' -

Editorial·l8oard, Dallas Morning News 
' ' 

"Justice Owen's lifelong record is orieofaccomplishment and integrity. 
few judicial nominees to receive a unanimous. 'well qualified' rafingfrcnn the American 
Bar Association." (February 10, 2002); 

Editorial Board, Washington Post 
( 

''.She shoulqbe confirmed. Justice Owen i~ indisputablywell·qualified, .'. '. Liperals·.will 
no doubt disagree with some opinions she would write on the 5th Circuit, but t]Jisjs not , 
the standard by which a president's.lower:-court noIIJinees should beJlidged," (Jtlly24,· 
2002). . ' ·, 

Texas Supreme Court ~hief Justice, Tom Phillips· 

/'She's.what Bush said (in nominafingher): She tries.·to followthe.legislati~e will in 
every case and apply the law, not Invent it." (Houston Chronicle, MayJ 0, 2001 ). 

,' .' ' ,·, ' ' - ' . ·. :: '_ . 

. Herbett,Reynolds,. Baylor· Univef'sity. President and Chancellor Emeritus; Forll'ler Chair, 
·Texas c .. · ~mmi.ssion on Judicial Efficiency . · · 

' - ' . 

'~Justice Owen is a superlative individ~al in every way .. She is extremely bright, she . 
po,ssesses great integrity and is equippe<f with the character and mora{virtues. necessary 
for 1he high office she holds as well ·as the high officefor which i;he has been nominated: · 
.. : Based on my knowledge ofJustice Owen for the past30years,I belieyeth~tyou · 

·simply cannot rp.ake a m9re solid choice forthe SthU,S .. Circuit Court of Appeals." 
(Letter to Senate Judiciary Committee, March 25;)002) . 

... _.' •' . - ,, . -
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PRISCILLA OWEN 
Responses to False Allegations 

! . 

ALLEGATION: Justice Owen has been an activisiin cases involvilllginterpretation of 
Texas' parental notice statute. · · 

RESPONSES: 

• 

' . ·:_.. : . i.. . 

The cases in question involved !he Jexas parentalnotice statute. J:ustice ()wen ha8 not 
questioned Roe v. Wade in her decisions; and she hmitestified that, as a lower~court 
judge, she would adhere to and strictly follow Roe v. Wade. Indeed.just last-year, she 
joined a majority of the Texas Supreme Court in rejecting the -argument that the state 
statute barring wrongful·. death actions on behalf of unborn c.liildren violated. the Equal 
Protection Clause, reasoning that unborn childt.en do 11ot enjoy the protections of that 
clause oecausethe US. SupremeCourt held in Roe that an ,unborn child is not a,persqn 
under the Fourteenth Amendment . . · · 

. . . . . . -
. . 

The Texas law. enacted in i 99g. requires notice to ap~ent when a minor woman seeks an . 
abortion, bu( allows exceptions when the trial court judge concludes (i) thatthe mitfor is 

. mature and sufficiently well informed to 'lllake the decision without . notification to a 
par·ent, (ii) that notification would not be. in tlie best. interestofthe minor~ or (Ui) that 
notification mayJead to. physical, sexual~ or emotional abuse of the minor. 

• 

• 

• • c' • • ' 

The Texas statute is a parental. noti(:e sta~ute, not a. parental consent. statute .. · 
does not prevent the minor from. having an abortion Or require· the conseµt of a 
parent. The law requires m;>tice to a parent absent one of the exceptions. .. 

: • > - • • • ,-. 

More than 40 ·States h.ave. laws requiring parental· consent or notice·. when a minoi ··•· 
woman seeks an abortion. · · . 

• . Justice Owen has interpreted the exceptio)]'s in the Tex~ parental notice st~tute .fairly and. 
neutrally in accord with United States Supreme Col,lrt precedent. She has expressly relied 

. on U.S .. Supreme Court cases addressing similar laws to interpret the statutory 
· excep~ions. · ·. · · · · · ·. 

. . 

. • . . The cases ofl2 girlsseeking ari exception to the parental notice rnq11ireinent have 
reached the Texas Supreme Courj in lA separate cases, ·(The cases of two. girls. 

· reached the Supreme Court on more than one occasion after rerrfands to the lower · 
court.) 

• - Under Texas law, the orily parental notice cases that reach .the Texas . 
Supreme Court are those'jn which .. bo(h 10\ver cour:ts (~he trial court· and 
the intermediate appeals court} have denied. the Claimed . exception. and 

· thus required notice to a.parent · · · . · 
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• Justice Owen agreed .with the lower courts and voted to require· parental . 
notice in 10 of the 14 cases. She voted to reverse the lower court and 
grant the exception outright in 2 cases and voted to remand for further trial 
court proceedings in 2 cases. Her decisions therefore have allowed 
exceptions to the parental notice requirement more readily than the lower- . 
court judges in these cases. · '' 

• Justice Ow~n was in the majority. of the Texas Supreme. Court in ll .of 
these 14 cases .. The full Court voted to require parental notice in 7 cases, 
to grant the exception ,outright in 3 ·cases, arid to remand in 4 cases~. 

Florence Shapiro, the chief author of the Senate bill that led to the Texas Parental 
·Notification Act, wrote to the U.S. Senate that "Justice Owen's opinions throughout the · 
series of cases looked carefully atthe new statute and at the governing U,S. Supreme 

·Court precedent upon which the language of the statlite was based, to determine. what the 
Legislature intended the A:ct to do." She concluded that "Justice Owen is the kind oL 
judge that the people o'f .the 5th Circuit need'on the bench - an. experienced jurist who 
follows the faw and uses common sense." . ; .. . 

ALLEGATION:.Justice Owen was accused by her colleague, Justice Alberto Gonzales; of 
engaging in an "unconscionable. act of judiciai activism" ii) one parental notice .case~ 

'• ,•' ·,. . , 

• The allegation is inaccurate, as Justice Owen explained at her hearing. Justice Gonzales' 
concurring opinion explained thafit would be an unconscionable act ofjudicial activism . 
for any judge to bend the statute to advance his or her own pe:r:sonal views everi though 
"the ramifications of such a law and the results of tP:e Court's decisi.ort here may be 
personally troubling 'to me as a parent." Justiqe Gonzales expressly stated that ''every 
member of this Court agrees that the duty of a judge is to follow the.law as Writtenbythe 
Legislature." · 

• Justice Gonzales' concurringopinion never cited Justice Owen's dissenting opinion,· It 
did expressly refer twice, however, to the separate dissenting opinio11 ofJl1stice Hecht. 
(Justice Owen didnotjoin Ju~tice Hecht's separate dissent), · . 

- '. ; , • : I . ' ' 

• As Justice Gonzales' opinion explained, Justice Hecht'S dissenting opillion had 
claimed that "the Court's decisions [were]. motivated by personal ideology," 
Justice Gonzales responded that this suggestion was "simply wrong.;' Justice · 
Gonzales stated: ''Justice Hecht charge,s that our deci.siori d_emonstrates the 
Court's determination to construe the Parental Notification Act as the Court 
believes the Act should be .·construed and not .a8 the Legislahrre··intend~d. I 
respectfully disagree. This decision demonstrates the Court's determination to 
see to it 'that we discharg<:: olir responsibilities as juciges, and that personal 
ideology is subordinated to ·the public will that is reflected in the words of the 

··Parental Notification Act; ·including the provisfons allowing a judicial bypass·." 

• Justice Gonz;ales, who is now the Attorney General of the United States and previously 
served as Counsel to the President, has made. clear his strong support for Justice Qwen' s . 
confirmation. His 2002 op-ed in the Pallas Morning News stated emphatically that . 
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Justice Owen is ·~extraordinarily well qualified;,'' is "an outstanding jurist/' an.cl .win . 
perform "superbly as a federal appeals courtjudge;". He noted that ''[t]hefactthatJustfoe 

. Owen and I disagreed in ·some• cases is unremarkable" and that ·"cases. 9f statutory 
construction often result in disagreements among judges honestly struggling to interpret 
the statute; particularly when the·statute.isvague or ambiguous." · 

.. ALLEGATION: Justice Owen bas favored corporations over consumers. 
- 7 . ' . 

, ' . ' . , ' ' ' ., . 

• · .. Justice· Owen has interpreted the law as ajudgefairly and neutrally. She is supported by 
·· three former DemocratJustices who served with her on the Texas Supreme Court artdhy 

15 past Presidents of the State .Bar of Texas. She received a unanimous ''well~qualified'' 
ratingfromthe American BarAssociation, the highest possible rating.. ·· · · · 

. . 

• Justice Owen has Joined or authored a m.imber of opinions thatajfanced tlie interests of 
. consumers. To take only a few examples, she has supported theright of ll1edical 
malpractice victims. to. recover.from physicians who injured them, upheld the right of. 
policyholders to recover from insurance ·companies, he.Id• that manufacturers had ·a· legal 
duty to make a product child resistant, and uphelda $5 million punitive damages verdict 
in a construction accident case. She has decided cases regardless··ofthe parties to.the 
case. 

ALLEGATION: Jllstice Owen received campaign contributi011s from Enr.on and ruled on 
cases involvingtbat corporation .. · 

• ' . Article 5 of the Texas Constitµtion provides that candidat~s for the ·State judiciary run in 
.contested elections, and Canon 4D(1). of the. Texas Code of Judicial Conduct provides 
thatthe candidates ma.ysolicit and accept campaign. funds, · · · · · · 

• 

• 

Justice Owen has long advocated . refonn . and a system of ~ppointed rather· than 
elected statejudges. · · · · 

. . '• 

Some notable Fifth Circuit judges appointed. by. Pre~idel1t. Clinton>were 'state 
judges who had run and been elected. in contested elections -'· Judge Benavides· ·· 
and Judge Dennis, for exarJJ.pk . · · · · · 

' . . . : . 

• In the.1994 election cycle, Justice Owen's ~ampaign committee .received approximately 
$1.2 million in contributions from more than 3,000 different contributors .. Includ.ed in:· 
that total was $8,80Q from employee~ of Enron andits employ~e~funded political.action 
committee. Employees of Enron thus contributed less than 1% of th~ total contributions 
to her committee. In the 2000 elec,tion cycle, h~ campaign col!ll11itt~e received no 

· contributionsfrom Enron ~ffiliates or employees. . · 

•• Judicial recusal is neither necessary nor appropriate in cases involving parties or counsel 
who contributed to that judge's campaign committee. Otherwise, parties could gamethe 
system by contributing to judges they did not like· and thereby triggeijng foture\ec11~als. .J 

8 



• The decisions· of the Texas Supreme Court since Justice Owen took her seat in 
proceedings involving Enron have. been ordinary: Of.the 14 proceedings in which Enron 
·was a party, Justice Owen'svote can be characterized as favorable to Enron in six of the·· 
cases and adverse . in five cases. With respect to the three remaining·· cases, one case. 
cannot be characterized either way, one was dismissed by agreement of the parties, and in 
one she did not partieipate. · · . " · 
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'VIEWPOINTS . 

From my experienc~, I know 
she is a jurist of integrity · · 
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The Dallas Morning News 
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February 10, 2002, $ynday SECOND EDltI9N __ 

SECTION: EDITORIALS; Pg. 2J; EDITORIALS_. 

LENGTH:· 336. words 

HEADLINE: Stop the Payback; _. 
Senate needs to move onjudicial nominees 

BODY: 
_Same song, different verse. 

Sen.ate Republicans confirmed only 14 of Presic:le_nt BilLClinton's 34appellate judge nominees 
irlhis lastCongress, Now, with Democrats contrnlling the Senate,they have confirmed bnly 
six of President Bush's remaining 29 appell~tejudge nominees. {Nine appointees withdrew.) 
With an election year upon us, some believeDemocratic feet will drag even slower. 

What a shame. For.both parties.· 

-Politics always _has surrounded presidential nominees. _But the Senate seems to have 
increasingly moved away frointhe constitutional "advise and consent" role to outright power 
plays, especially with judicial nominees. If a court appointee doesn't fit one party's , 
philosophy, then the traps come out. That's true for Republicans as Well as .Democrats. _,, . ' ·.. . . . .. ' '• ' '· ... · . .. '. 

One' trap being laid now is for Priscilla Owen, a Texas Supreme CoUrtjusti.ce whom Mr. 
Bush nominated for the Fifth Circuit Court of Appeals last year. Opponents raise questions 

.about Justice Qwen be_cause she accepted a 1994 campaign contributionJrom Enron, foday's 
leper colony of donors: TWoyears later, stie authored a .court opinion on an arcane ta?< 
matter that di redly benefited Enron._ · -

But here'sthe other part oftheequation. Every Texas Supreme Coµrtjusticeagreedw_ith her 
aboutthe constitutionality of the law. The Texas House and Senate also passe<:I the measure 
with 011ly.one dissenting vote. The position she.took.was in concert with her colleagues ~iid 
the Legislature; , · · · · 

Besides, Justice Owen's lifelong record is one qf accomplishment and integrity. Sh_e is one of 
the few judicial nominees to receive a unanimous "well qualified" rating from the Arn,erican 

, Bar.Associcition. · · -

lf the Senate wants to have a debate about Ms. Owen's conservati~e philosophy, then say so. 
_ Bu~ even there, a president deserves the epge in getting his judges appointed. 

' . . . . 

Th_e gamesmanship co.uld go on forever .. ·sutenoughwith the traps .. The Senate needs-.to 

'll 



move speedily in approving the president's judicialnorriinees, Stop the payback. . . . . . ' ' . 

\. 
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. . . · Ovicn No111inatio11; Critics ,Aie OistortiJ1g Tex~n'sR~cqr& •· 
.. . . . After hearing U.S. Court of Appeals · ~on~ she said, she ~do only wfJat· '. 

. C:andidate. Priscilla ~en· vilified. · ~. ~~ th~ jClb alls for. interpret the law as written. · · 

' "· 

:; 

.. weeks - called everything from racist to ntJ-' : . ]Ustice Ouven can; be trUsttj:f to dQ. eX~ . '· .. 
abortion· to (gaspQ p~-businesS - the mein- · acdy that, $ay those ~ Texas leSaJ qrd~. . · · · 

· .ber-S of the Smate.]Udiciary Co~ got who know her best Her suppo~ iii~~··. 
· the ·cJunce~ Tuesday to see for themselves RepUblicans an<J D~ .alik~'. and d.ieU- · · 
~t all the 6,ass is about And, ~ a ~ 'vote of:con6dence shOUld count for sc>me~ . . . · ·.. · 

. in the deep ·freeze, the 47-year-old reps thing- especially whc:ll ~ed agaUtst the 
· Supreme Court justice fu1ally got he chance •· 'sill~ ~gn engaged ·by die ·fobl>i~: Qf ... 
to defend he~f against fiber.ii ctities w.ho: the left. . ·. . .· .. · - . . .··· -
have disto~ her record and character ip a : . :. JU for JWticc Owen's personal Vi~ on 

.. bare~uclJed ~ u.> keepl,,er . off the al>onioo, or on, any issUe, they temairi ~ . . 
5th {'Mqllt Co\Jrt of Appeals. · • · . . .. ·.· irrelevant. By all accounts, she ha5 spe~t .th~ 

··One of the biggest distortions is that· · ~ ~t years on the T~ high c;ollrt:do': _ 
Justi~ Owen is a ~judicial activist' intent on ing precisely what :she. ·this\ week p.ri>api.sed 

. bending. aJJd twisting starutes to fit a rigid. theJUdiciaiy c.ommittee. She WOWd rooti,nue • '~ 
· < political agenda. That is, the view' of Sea to .d6.at the f~ei-al levet .. . :_ ., " .. ·- .. .. . . _ . 

. .. Ridiard Durbin,. a Delll0crat from. Jl(inois, . . . Those who oppose a judicial nC;>trunee < -
. who tore intoJustice <:>wen forwhat be said. •. have every righ~ to <#llenge' the nolilin~;;; . 
-~a tendency to ·~pamt~ enilielJish" Ui-.· ~utthey do nofhave_.th~ r:ig4t ~o ~in legat -

·, : . 

h~ wri~ opinions" Democratic SeiL D.i:. ' ~ ·~ ~assum~:facts not in ,~dencet f1or : · 
anrie Feinstein ~f c.alifolllia was Qiore police ;ill their political ganies, -~dstanding ~ ' · 1. 

· but ju$t as. dim:t when she ~Justice .· · ~ ···die assembled ' aiti~ :. of · 

, .. · ... 

· Owen. poi.Dt-blank if she Was, in fact; a: •jll- · : Priscilla <;>wen have• presented :nC>tbing fo . . .. 
·•. •. ···· · · . didal .activist.• Justice Owen's _re5ponse sug~ disq-e:cJ.it her.·•· . . ·. , '; 

gesis that th~ Baylor Ia School gtaduat:e •is · .. -. ·· ·. ··· The committee sboul(fdo its best torec,,, ,. ··· 
" ~bsofutely dear OD what poSition she ~ ap- , • ·~ ~ si~on by ·sqi1x1ulitig a VO~ with'-, . 

:.__ plfing for., She ~ . no d~ire to legisla~ . om· futther delay. and · apprpving JUstice;. 
-.- _·from the bench, she told SCn; FeiQsteio. If . Owen's nollliiiation.-.•-~"':..-:. ..... ~~ .. ..: ... ::..:.....:: ·. 

. . ~ ~. 
"·,\ . ' . ~.' ' ·., 

',.;. 

.......... 
"·' :.-. '· .... ·.-··· . 

··'.' . ;, ~ 
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· .. atl)t tuaslJ{ijtou po~t ,.· .... ·: 

AN lNtDEPEN'J)ENT' NEWSPAPER' I' 

··Tlie·'. Owe1i:.No1ni11atio11>·-.• 
: _.,. .. · 

···,: :· . 
' -..•. ~'· .. ·. 

. . . \. ·. . . . , . .. ' . . .. ,_· . . . . ~ . 

. ··r·, .· .· 1$ NOMIN. ATION. :of Prlscilla.· .. • . owe.· .. a ... tA> ' ·no~ ISie~ to ua beJQnd the ra0ge ol:~easoo- ;' 
. . the 5th Circuit C.Ourt .ofAppeals aeates. able judicial disagreement. And Mr. ,Gonzale&; : 

.. : . · widers~ble annety amool. maoY: whatever dislgreemeats theY migbtbave bad. ·. ', 
lt'beral.activists and senators. The Tex.as Su- supports tier.aomioatioa enthusla$tiaallY .. Lib-' .. ··· ... ·.,, 
Pi'.eme Court jQStice, who bad a bearing yes_ eials will ao .c!Qubt disagree With l!Ome opiri•· • . ·· .: , 

· -~rday. before the Senate Judiciary .Co~t~. ioQ.S she would Write oa the 5th CirCuit. l>Ut · 
. ~. is part of the right .flank of. the this is not the standard by which ,a p~dent•is . . .. , 

.··•i: 
· .. , ..... ;.···. 

' ~rvaUve. court OD which she se~ Her ' loWer-oollrt nominees should bejladged ·, ,, ' ., ·.' ' ,, . ' ' .. ' -
· · QPioions have· a certain ideological cans& .. , ~or is it reasonabletcfreject ber~•:of ·. · · ' · ·· 

'tency that might ·cause some senatorS to vote ' campaign contributions She• aceep~ ~ud-.. · ', '• ' '/ 
apm,.t ~ oD UiosC grounds. But olir ow 'fug those from people associated witta·Eriroi{ . ' . ·'· · 
Rose is that the case aga,io$t her is not strong ·Corp. Texas has a parti~ µgly sjstem. O.f : · · ···. ··· · · · 

. . eilough to warrant her rejection by the Senate. judidal elections that taints all' who .parti~ ' ' ' ' ' ' ,• 
J:ustice()Weii'anomioatiQn~ybeaclqsecall, ·'pate in'it State rules Permit judges to ~·oa ·,· .. · · 
but ahe·sbould be oolifinned. · . . · . , cases U1 whicli parties. or ~ bav~ ~ • .. . •· 
: Justice Owen iS indispuiably well qualified.. · been doilo~ JuStice Owen did with 'En, 

'.. ~. :.·Yin< Ying.·· .·served· oli · .. a, state·. &UPreUie court. • tor rcn Judicial electiom are a ~ idea. ~ let-· · 
· ~ years aiid, prior to her election. having tingj~ hear cases from people whO ha~ 
·!lad a well-regarded law practice. So rather . giVeri Qiem lnoney iS wrong. ButJusti~ Ow¢n · . . 
titan attacking her qualifications, oppoaents. ' didQ't Write the ndes and haS sw>PC>rted a ··, ,' ' ' 

.· .. , ... 
.. ~ ,' .. 

~ve sought to portray her as a comemitive ·. inorereasonable system. <' " . , . · ·· 
· ·. · . j\jdiaat adivist.,;..that is. to accme her of sub- · · Juatice Owen was·oa~ of President BWih's . . . 

·· ' · ·· . sfJfutitig her own views ·for· tho&e of' pol· .. initial cr(>p 9f 11 "PlJCats tourt n9.mrieeS, Seilt,.~· . 

'.···.·. 

: , .... 

.. · '.• 

. ' : ~. 

··.r'·.··'· 'E .. 

~ ·. . 

•·•.·· 
. ; . 

. 'bm3ker8 and legislators. In ·support_ of this to the Sesiate ·in May of .las~ year" Of these~ on-• 
aliarge, they .cite cases in Which other Tms 1Y three have~ confiniied 8o faf• and." six 
jastic;es.·· igcluding then-Justice Alb!rto'G9n-.. baVe not even bad the coUtlesY ofa'Jaearini.' ··· ' · 
~ Preiideat Bush's White House The fad ·that President ClintOD'a HioiniileeS ·'· ' 

· · ~ppear to suggest as much. But the·· \vere !JU~ed .O similar oliStre&tn\eaf doe$ · " ··· 
. • they cite. by and large, posed legiti- not txcuse it.:IaJustice Owen's~. the long . . 

&Qately difficUlt questioDs. While 8C1111e of Ju. wait'Jw produced no great suiprise. She hi . , 
~ OweQ's e>piiUons--patticuJarlY on matters . still a.con5etvative. And thaUs sUll ooh good ·. ··. · 
t~ to abortio~m ~thm.' aggressive; reason to vote her dow1L ' ' 

'·.·; 

"; .. 

' .~. !, · ... 

(·• .. 

•· 

,_ .• ·' .· 

. - ~' .. :. 
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~· .. 'linittd ~tatts ~matt· 

·Tho }lonorablo Patiick Leahy 
°'mi?a~. Committco oa the Judiciacy. 
United State& Senate 
·724 R'mselll S~ OOiC4!I Bw"lding 
W~n. D.c.· 20Sl0 . 

Dear~. Chairman: 

) . 

. . , I am dWDayed to.~ the Wall Stt~ Io~ reporftoda.y that some racmbm of the , 
SeaaatomaY "tupt" the noaiiIWion of Jwrti~ Ptisd1la 0W(lll to the Uni~ States Onat of · .•... 
Appeah! mr the Fifth Cirouit. I urgo tllat tbt: Commi~ on Che Jadfoiary alee ,.-wilt aud JJ?sitivcl 
~o.11 on her nomination. ~oulai& in li&1U o(tbe tact Chat Judge Plildlhl Owen was mnoog 
~group of~ 11 federal judicial nominees ~Uoced by President BLl8h 9n May 9, 1.00L 

r . 

JllSti,cc.Owcn'r>.stdlar"a:adcmic~evcm•wpnlti:ssionalcxpeiicuccarc.:. 
· ·. 'remaMble. She e~ a cum lau& bachelor of arts ~.1i'omBa.)ior Univell\ity a,tld ·. . .... 

giaduatod aliD Jaude ·froml Bayfor Law SchOol in 19n. Thereafter. she oamcd fho ~ ~ 
, . 0n the Taus Bar &azn. Prior tO heroloetion to the ~e Ooun ofTcrW iii 1994, ~c 1vas a 
,par.tucr in ttAc Texas law fhm ofA.n4rews & Kutth UP where she praoeioed eoaDIJei'dd .·· · 
· litigation &le seventeen years. , · · ·· · · · · . · · 

Iuatice Owen bas dcliv~ ~emplary acrviDe OD. the 1'oxas Suprcoie &urt. as a.tfiw'et1 
by her recciviug posif.ive eudor.semmta froin ev«y lllajor newspaper in Tcicas during h~ · .· · · 
&WXCssful re-election bid in-2000. Justiec ~ cqjoys bipaxtisao. aupport ~ in conn.cCtiop. 
with hor nominatioD. the AIDerioan Bat AIW>Ciation Btindmg eammitti:c ()D tho F<Odctal Juditjary ... 
ha$ unanbnOUS"l)i voted Justtco Om:n °'W'oll Qualified"" for appointment to f11e United~, ··· .. · 
Court of Appcrals for die Fitth Cirouit. · · · , · 

.. · < . . I thaokyoa mcl look forWard to ·eOntinWQg to wodtwith you and~ othei' snemben o( · 
tliD Commiftco .to ~ that 1usticcs Owcu is ~folly and eflid$tly considered fur 
appomtmcot to the federal bc:och. 

. . . . · -K&y ..Uey Huicbison · . 1.·.· -... ~ -... · .. ·.··.·· .. · .. · ••.. •.·.·•· .. ~ ... ·· .. ·.·1111.~.··. -.. • ·~ ........ ·• .. · .. •.1 ...... ·.·. ·.··· J_~ ~ L:~ ~ ~_; "= r-:- ....... ··. 
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Via Facsimile (202) 224-9516 
.- and First Class Mail 

The Honorable Patrick Leahy 

John L. Hill 
JP Morgan Chase Tower 

600 Travis Street, Suite 3400 
Houston, Texas 77002 

(713)226-1230 

July 19, 2002 

. Ch$tnan, Committee on the Judiciary 
United States Senate ' 
224 Russeil Senate Office Building 
Washington; D. C ·20510 

Dear Chairman: 

, ,··.· 

President Bush honoredimpeccable ~tegrity, character, ~d scholarship when he nomfu~ted to 
the U.S. Court of Appeals for the Fifth Circuit a leading voice for refonn in the Texas judiciary: 

. ' . ' . ,. . t v 

Priscilla Owen. -

I came to know Justice Owen several years ago during her service on the Texas Supreme Court, 
where I bad previously served as Chief Justice. Then and now, Jus!ice Owen has distinguished herself 
as a forceful advocate for reforming Texas's system for selectingjudges. ·Under the .state Constitution, 
for. more than 125 .years, Texas has selected its judges through contested. electiOris, and the law 
therefore pemiits judicial candidates to receive campaign conlributi~ns. The system bas positive 
aspects, but one of the downsides is that it invites. speeulation about wpether judges should preside in 
cases where their contributors appear as attorneys .or parties; That's why Justice Owen tirelessly bas 
fought to minimize the influence of campaign contributions in judicial elections. · 

~eflecting her early commitment to the integrity of the col,IJ1S, JUJstice Owen signed 'a judiciaf 
. refonn pledg~ during her first campaign in 1994. She .bas championed several proposed constitutional. 
-amendments; including an optiol) for judges to run in non-partisan retention elections. She has written 
to members of the bench and bar, urging them to back reform. She bas argued that the judiciary should 
be above the influence of partisan politics. And iii. a unique combination of symbolism and substance, 
Justice Owen returned over a third of her campaign · c0ntributio.ns after not drawing a- Demoerat. or 
Republican opponent during her 2000 re-election campaign. · · 

Justice Owen and I would be the first to a4mit that the Texas judicial-selectioidystem ~s in c 

neCd of refomt But some special interest groups c<>n·fuse flaws in our system with flaV!S iJi our judges. 
These groups insist on denouncing individual .members of the judiciary, when reform of the la~s they 
dislike can only come from amending the Texas Constitution, which Justice Owen·strongly supports. 
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The Honorable Patrick Leahy 
July 19, 2902 
Page 2 · 

. Their attacks on Justice Owen in particular~ breathtakingly dishonest., ignoring her long~hcld 
commitment to refonn and grossly distorting her IUliq~. Tellingly, the groups make no effort to 
assess whether her decisions are legally sopnd, and instead are content to fall back on the canard of an 
"appearance of impropriety." Nc;ir have .iliey so much as acknowledged Justice Owen's wiswerving 
leadersjiip in seeking refo~reforms of which they presumably approve. The groups lack credibility 
when they attack Justice Owen. for· participating ·in a. system that bas been in place longer than. a · · 
century, is mandated. by the Texas Constitution, and is not within her ability to change by herself. I 
ia:iow. Texas politics and can clearly say that these assaults on Jtistice Owen's record are faI.se, 
misleading, and deliberate distortions. . . . . . 

After years of closely observing· Justice Owen's work,. I can assert with -colltidence. that· her 
approach to judicial decision-,riiaking· is restrained, that her opinions are fair and well reasoned, and 
that her integrity is beyond reproach. I echo the American Bar Association's unanimous conclusion 
~at she is ''well qualified" for the federal bench-the highest rating possible. United· States Senafors . 
from both sides of the aisle have called theABA's rating the "gold standard" of a nominee's fitness fqr 
the federal bench,_ and I agree with them. I know personally just how impeccable Justice Owen's 
credentials are. · · ·. · 

Afte:r graduating in 1977 from Baylor LawSchool with honors at the top of her class, lostice 
.Owen earned the bighest,score OD the Texas bar .. ex.am,, Her academic. excellence foreshadowed the 
exceptional career to follow. Elected twice by the people of Texas, Justice Owen has s_erved with 
clistinctim;1 on the Texa.S Supreme Court for more than ~even years. In 2000, every major Te:ic:as 
newspaper endorsed Justice Owen duririg lier successful re~lectionbid. 

Pr~sident Bush and both Senators from Tex'as. strbngly support Justice Owen. I join.them and 
many, many others - of all political stripes-· in calling on the. U.S. Senate to.giv~ this intelligent; 
e,thical, and gifted woman a fair bearing and _swift Senate confmnation.· · 

JUl:br. 

cc: . Via Facsimile (202) 228~1698 
· ana First Class Mail 
·The Honorable Orrin Hatcb 
Uriited States Senate . 

· 152-Dirksen, Senate Office Building 
Washington, D. C." 20510 

Very truly yours, 
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JACK mGHI'OWER 

Auaust 20. 200'l . 

Tbe Hoaonble Dianna Feinstein 
·~on the JUdk:illly 
Ualted Slate. Senate 
331 ~ Scmsc 08ice Building 
Washlagton, D.C. 20510 

~ Sctmdor Feinstein: 

(b)(6) 

It was my privilcgc to serYe as a member of the Supmno Court ofTax.u with JUllicc: 
Prllscllla Owm for two yeen prior to my aetiaanent tom lbe beach . .lanwuy 111996. I · 
bad·not known her penoDlllly pior lo that time. 1 ·1cmw the& she had 81'1duatccl &om llli.Y 
~.mat.er with honor and! ~ a ftluod member of the AndreW9 4 Kunb law finn in 
Houste>n. 

. . I 

. . 

When .1Us&e Owen joined the court she imprased me as being a ·W'IY quick srudy 
bcnsu1C ahhough she had no previous judicial experience sbe ~ to·be able to 
quflck:1y WUf><tbe issues. and ftame d1Cl'f\ into judicial q~ions with peat clarit)-. 

ln my opinion she wu unbiased and wanbi:d to .lbl tbo core legal iss1JC in each CQC, 

When abejolned the court I knew, of course, that Priscilla was a Repu~. She ran and 
WU ~~led on this R.cpoblao tk:ltet. I w c:onvincechhat he p01itlc-1 pbiilosop~ is 
bor*tb' F..cpublicaD. That is ~ it llhouJd be. hm • Democnl and niy palilical. 
pbi&osoptw·u l>Cml>C:ratic. but J· triad var, hUd·not to let prccQncciwd pbilo~ 
iu11~ my ·d~D411 ~ befum the coun. · 1 believe that JustU:e Owen has.done 
~same. . . . 

I m:o also of~ opinion that tbC people me not well ICrVCd by the .partisan eJccition ot 
Jµdses~ I bilw: not always bceD ofthis opinion, but aft«twostatcwi4c. clecdons tbrtbe 
court, and after talslag m:l spencUnl 'lhilliom of dollars, I ·beliew that there must bo a. 
better way. · . . · ' · · · · 
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· Wnter•1 Dlr•·Dlal Nii. 512-305""74' . 
Writer's e-miill: rcoilil'1-@i~!ddtll~eo-• · . ·. . 

'I, 

The Honorable Patrick Leahy 
Cbairrilan; Committee on the Judiciary •. 

• . Uni~ States Senate · . . · · 
'/ 224·RUssell Senate Office Building. 

Waslllngton, DC 20510. . 
'.·-· 

. Dear Mt; Chaimian: 

' July 19, 2002 : . ; '.~. . 

Vui Facsimileat202-:221~9516 aiid U.S. Mliil· 

·. ~. , . 

, .. :-e .. ·· 

• . ··· .. ··• i:.ast $1inday, the A. American-S~an pnnted an Brticl~·regarding Iustite PJ;iscill~:::_' . · ... : ;. ~· 

. ;, Owen's .nomination to the Fifth CircuitCourt of App~ ·csee attached). I{ound. the ~cle to be 
:· .. · .•..•.. · ...•. · inac:curate~ one.:~ded and unfair .. I write to encoUrage yo-. and 'the members of t4e Judiciat)r 

Comiliittee tC, read the article V(ith caution. . . . .. . . . '. . .. . . . ... 
.= ·•· •. ·. ·,., 

·.' . ' 

t · .. ·The case referenced.iii the artic,le is ,ForiiMoi~r C~. v. Miles. 967.s.wjd 377.(fex~.19'18). , .. 
. . A oopy of the .oj>inio1l'is: attaebed. ne litigation arose out df an automobile a~idellfthat ~urred · .. ·· · . ·. 

·. ful)allas County, Texas in April, 1993. Willie Searcy wa5 'riding in a Ford pickup b¢ilig driven by. . 
.. '.liis stq>"father,Keonetb Miles,, when the pickup collided h~:.:on with another vehiclt. Willie ~m( .. · 
· ~v~ly injured 'The pickµp in which Willie was riding had been purchased fro~· a DaJ.135:FQrd: 

dealer. ·· · , . ·. . · · ·. · . . . · · ' ·· · .. ·. 

·, :. 
··.··,. 

' .\ ·' .. . . ·. . .: . . . . . . . . . :·. ·. . .. ·.. . . . :/ :' .. ·. · ... ~ .. ·; ·:--·.. > ": 
. ·. ' Willie's mother and· step-father sued Ford Mo(Qt C::o~ and the Fo.rd d¢8ler. alleging that a · 

... · defective.seat•belt mechariism. caused Willib's:fu]Uries .. The lawsuit was·. filed in Rusk CountY. · · 
.. •, .. Texu abOut a year after the ~ident. : It is undi5puted that Rusk County had .no r~l4tionshp to the 

: .• . acx;ident or the pickup: 1bC: plaintiffs .asserted tJ.iat ·venu~.was prop~ in RU:Sk Counfy becmlse there• .. · 
· ' were tWo Ford dealerships in the co~ty and the plamtiffS alleged those ·dealeriJlips w~ Ford's · ,: 

. · f~ .. ·· 

~ ._.: 

"agents'' for pUrposeS of the venue statute. Ford asserted that venue was, not proper iii Rusk County. : .. 
· Fold 5Qughtto move the lawsuit tO Dallas Cpuncy becaU.Se the accid.ent OcctiJ:red i.J.i'Datl~ CountY. 
· th,e. pi~lcQ.p was purchased and serviced in 'Dallas .County, and Ford's re'giona.f ~Ca'19uarters 'was. ·• · 
. locat~ in Dallas CC)p.nty. The trial court ov~miled :For~'. s motioll to t:ranSfer veriue. . 

, \: .. 

A tri;,.l on the.meri~ ~ted in a s~bleJiidgment in favo(oftb,e plaintiffs ($30 IIUllion in 
. 'acfual damages and $10 million in punitive'. damages) .. Both sides·appealed,/ The:eouit. ofappealS. · ". 

affirmed in part and reversed in part. ··See Miles. v. Fordj..{o(pr a,., 922 S~W.2d 512 (Tex.Aw,-··" 
Tex~ 1996), r.mrsed961S,W.2d377 (tex.1998). A topy of the c0urt of appeals' opiirion is·:·· · . 
. attach~. It_ is inipo.-tant to note tlult the.fi.tst substantive isSuc; iddressect by the coUrt of ap~. was· . 

•'.: './"" 

·i.:. ''. :i" 

·· ..... 
''t' 

\·· .· ... 

··, \." 

~ .. ' . : 



The .Horiora~le Patrick Leahy 
. July 19, 2002 

Page2 

Ford's assertion that the trial courterred in refusing to transfer the case to D_allas _C~U!ltY.:~ Tue ~urt·· 
of appeals affirmed the trial criurt's refusal to transfer tlie case and affirmedtfi,e actual d,amJges 
awarded by the judgment, but reversed the trial court's finding of gross negligence and malic¥ as a. 
basis for aw'arding punitived,amages. · . · · · 

. . . 

Ford then appealed.to the Suprellle Court of Texas: As. you can see from the attached docket 
sheet, Ford filed its "application for writ of error" with the Texarkana Court of Appeals onJUly 22,. 
1996. __ ·The court of appeals forwarded the application for writ of error apd the· appellate record to. 
the. Supreme Court of Texas, where it was received on September 5, 1996. Thus, the paperS 
necessary for an appeal to the Supreme Court of Texas actually reached the Coµrt on September 5, 
1~6. . . . . . 

The Supreme Court of Texas, in an opinion authored by Justice Priscilla Owell and handed 
down on March 19, 1998, reversed the court of appeals' judgment on the growid that yenue was lilot 
properin Rtisk County. Reversal was required by Texas law, which mandates a reversal ofany case 
tried in an improper cowity. l concurred in the Court's opinion and judgment 

With this background, let me tum to the Austi.Jl American-Statesman article: There are 
several misstatements which should be pointed out. First, the article states that the case "sat 

a. .· undecided ... in the.Supreme Court of Texas for ''iUore than two. yeani."_ That is not tru.e. The record 
W and application for writ of error we,re re<:eived by the Supreme Court of Texas on September. 5, 

1996, and an opinion was ~ded down on March 19, 1998, about a year and a halflater ... While a 
year and a half is still too long, it does not give the American Statesman license to distort the facts~ 

•. -~ . 
, 

. . 
. ' . . ' 

Second, l take exception to the article's reliance. on inform~tioo gained µ-om a former . · 
Supreme Court of Texas briefing attorney. lnJact, I was disappointed to. read the comments 
aµributed to the former briefing attorney, ?vfs. Hays, regarding the internal operations of the cowt · 
and conversations among staff about a case, given that these matters are strictly confidential. AS 
MS.· Hays knows, there are numerous reasons why it may take a substantial amo1lnt of time to reodle,r 
a decision in a particular case. For example, once a proposed majority opinion gamers five vc)tes, 
those justices who _are.concurring or dissenting are·given additional time to write their opinions. 
Thus, in .my opinion, it was inappropriate for Ms. Hays to lay all. the blame for tlie delay .at the feet 

. of JUstice Owen. Finally, at the very least, the article should have disclosed that Ms. Iiays is not 
ju5t "a Dallas attorney," but is the chairperson of the Dallas County DemocraticParty. 

, : , , . , .: . ._, I ' .,· ,' . 

· Third. the del~y in the ultimate resolution ·Ofthe lawsuit, at le~t in p~ ~as attributable tO · . 
the plaintiffs and their atto~eys. The plaintiffs' attorneys made a strategic decision to p\U'Sue the . · 

·lawsuit in a county that had no r~lationship to the case. That decision, consciously made by 
plaintij!"s a1tomeys, resulted in a reversal by the Supreme Court .of Texas. . The American-:
Siatesµian's article shoutd have pointed .out that ,plaintiffs often .shop fc.>r a favorable forum, 
knowing th;u: they risk reversal if they guess wrong aboutthe appropriateness of the c~osen foTUill . 
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The Honorable Patrick Leahy 
July 19, 2002 

·· Page3 · 

Fourth, according to the article, the C()urt decided the case on "a question that was not 
among tlie·i:Ssuesthe Sup]['eJrie Cotirt had agreed to hear\v&Cri it accepte(f the case," implyhig that 
the court decided.the case on an issue not presented. At best, the statement is misleading~· As a:Qy. 
experienced practitioner before the court knows, once a case is before the cowt, the whole case is 
before the court. The co.urt bas. the right and ability to decide the case on any growd pr~erved for .. · 
review and presented. in· the briefs. In this case, the venue issue was vigorously contested in· the trial 
court, in the court of appeals, and in the·briefs before tlie Supreme Court It was an issue that was 
preserved for review ·and properly presented in ·the briefs; ·it, therefore, ~as appropriate for tbe 
court to decide the· case on that issue. · · 

. · Finally, it troubles me thatthe Austin Anlerican-Statesman would accus~ ajurist of caµsing 
an individual's death under these circumstances. Frankly, I find it both offensive and beyond the 

· ·•.bounds of approptjate joumaljsm. Priscilla Owen n,o more caused the death of Willie Searcy thari 
hi~ attorneys who chose the wrong court lo bring the lawsuit . His death ·was c~ed by ari · 
qnfortunate accident. A judge of a court should not allow the bad facts such as these, tO reSlilt in 
bad law. Justice Owen did her job as. a .member of the Supreme Court of Texas.by writing a well:
reasoned opinion that I believe reached the CQrtect result in a heart-wrenching case. By any 

. objective standard, this should not disqualify her from serving on the Fifth Cfu:uit · 
.· ·. ~ . . . 

In closing, I served with Justice Owen for a number ofyears on the Supreme Court ~fTexas.··· 
l found her to be apolitical, extremely bright, diligent in her work, and of the highest integrity. I· 
recommend her for confirmation without reservation. . 

Cordially, 

f<cJ.C: )Q_J ~ 
Raul A. Gonzalez · . . . Cf 

, Justice, Supreme Court of Texas (retired) 

RAG/glp 

cc: Th.e Honorable Orrin Hatch (Yia Facsimile.at 202:228-1698 andUS. Mail) · 

930000:3QOOO:AUSTJN:lSl810.4 
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HUGHES 1.LUcEUt 

Thc~le Palrick1-hy . . 
Cbalnnan. CoamUttee on me JucltcWy 

· 224 lt1iueU &tnabt Offa Building 
Wuhlngton,D.C. 2.05'.lO 

o.u·~ Leahy: 

JulylS, 2Q02 

'111 • s... w..,a : 
Diiis.. 'IX 7520! 

21UIU500 
21•.lii &1llO fas 

DllTdl.J~.i· 
Jt4•.llllt 

~-·-

. Aa past presi.den13 of tM Stam 'Ba?. ol T8D8. w• join in tlUs letler to strongly recomm-nd Cl 
.affim;\&l:i"le votl!I by IN Judk:Wy ~ ILnd ~tionby the fall Senabt fotJu.stica ·PriaOI!a 
Qwen.· riar:ninee to. the United States Court of Appeals far tJYt Jll&h ~L 

Althoulh we profda ~t puty. .isuabans and sp.n w specumn of Views af llpl Ind 
polky· tsaucs, we stand united In afftrnWlg tMt Justtce Owen il a truly mW:iue and ~ 
c...ndi:date for appoiimnent to ~ fifih. C1rcuit. . Sued on her sup¢ tntegz;ity, COU1JH!rlisv:e and 
judicial tmrperament. . Jusdcc OWG\. amad · hat .. · kYfll · 0111bfir4 · .ratmg. • unanlzngasly . ~ Ute 
~ .'Ba.r MIOdACSon Stuu!Jllg Cmxmdttu on ~ Fed~nl Judiduy - the highest za~ 
J>OSSlble. A·.~ and blpartl.mrlte\'iaW of Ju;cke .Owen'• qualifkatio115 by the Judidazy ~ · 
~~y would ruch the SGM conduslon · · 

Jti.tkl! 0wen·1 Slllllu. wd.WC acNtl'Vemeftts inclad• gladu.dr1g c:sms .laaulc. trosn· .Doih·· 
Baylar t.Jniftrsity and Ba.ylm Law Sc:hoon. thcreafier. eamlngw Jdgl\ejt score on d\e Texas .'Bar 
£xamtnNovember1971. Her career oKCamplis!unenis anllsoremarhhle ... Prior to her election to 
the Supieme Comt gf Texa in 1~ for 17 yeus she prKdc~ ~ spedaliz:tng In cOr:nml:rdaJ 
li&i~ in both.d\C ftdaia.1t·and•IW:t·COW1S. Sb1'.'f: January· 1995, Jusbee ~.has deliv-*1 

· · l'Xmlptuy ser,vja, on tht Tuas Su~·Coun. u nflected• by her r~g endonesnenta f;mn 
svsy zm;Jar QeWSpaper in Texu 4u.dng hJr succesafal rHection bid ln 2000. · · 

The·· s.uitus of out pmfes•ton in T~ hu .been Signlfttantly enhanCea by J'IU1kc Owen's 
advoc:llC)" ol p10 bono ~ .na· 1adcnNp far the ~ of the Smte Bai' of TDU. . .Jusat:e. 
0¥/en has 1N11Ved an comtnitiees .regarc.:lizlg legal sef':1ca to. tM poat u\d dUigendy :warbd .wiah 
ow.ts to obta:ln legislation that providet Sub5Az\tial.~urCM fOlt tl\09e delivering leg.} sezWK t0 
dwpoor. . . . . . 



.9l·· 

c • 

HUGHES I L.8CE UY 

Hon.~1-hy 
Jul715~~ 
·~pi 

·· .. · .·. ·· JU$tict Ow~ also has bllel\ a long~ acfvoca1* for N' upcl4ted .. Md n!o~ syatefu of ·. 
J\ldic:W Mlecdon 1n Tmcas. Seddng·. to rllDD'ft: ·any pe:ceptton· Qf·· a threat tg ·judicid ilnparlialiry. · 
Ju.stttt Owen hu .~. w . nbin. dabate and susgerted pmittve daanps lha.t would. 
enharicc Ind bn~e our state J1Ul!d&l ~of govemznent. · 

·.· Whllt! the fifih ~t has one af th• ·~· pet j~p· ~oad$ of any ·amm tn. ~· : 
. country. thect! ue pretcntly two vac~ on the i:"~ Orc:Uit bez1cl\. Both ~ have been 
.~ ·pdk:ial ~- 1'y the Adminlstmdve OU!ce of dw U. S. Cacms. J"9tica Owen's .· 

.·· Rl'Yiee on dw 1ifth Circulr tl't:ritkaUY iiillpaitant.m Iha ~•tSGa of jUSt:il:e. · 

Given bar ex~ legal Q;Ws uu:hecorcl ol servi:e tJ\ T~ Justice Ow8n 4-uv" 
prmnpt and &vora\>18 cON!deS"ationby theJudidaty ~-- W• lhank you and lookio:wud 
toJ~OW~I sWiftapproval• 

r.:..;..........ltl ...... --J· 

On WJ>ali of fonper PMdrrn! of rlls 
SW;hr9JTCXM.··, .. 
. Blalce Tartt 'Jim O. BoWl'l\8f ·. · 
James 8. Salet TraYis I). Shelton 
Hon. Tom B. Ruwy,Jr. M. Colleen McHugh 

·. l..onnyD,·Monil!cm ,L~~ 
CNiles R. O\Wl · G1~ Gayle. Jr. 
Richard Pena David J. Beck . 

· awle:s L: Slnidi cunen~ 

cC: . . The Honorable Oizil\ G. tlatd\ 
~ o1 bgi.1 Pmq U. 9. Justioe·Otrputmant 
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Oe LEON, Boc.c;1Ns .~ lcENociE 
.... -llSSIOHM. ___.. .. _ 

ATTORNEYS AT LAW 
:z:n WIST 6TH STltllT, llUl'l"lt 1050 

. 8ANIC ONIE TOW.Iii 

AUST•,,., TIXAS 7•:re1 

CSl:I) ill7S-$3H . . 
l'ateorr~ c:n :n ••:i~6:aa 

E-MAIL:DlLCON .• OIJIL'W.C'OM 

w.\'W.u.K.Aw;.coM 

June 26,. 2002 . 

Via Fax; 2021224~9516 .. 
. And'R,eighlar Mail 

· Honorable Patrick IAahy. c~ 
Committee tJD the Judiciaiy . 
United Stat~ Senate 
~24 RusselfSenate Office Building . 

-Washington D.C. 20~10 

RB: Nomination of the Honorable.PPs.cilla Owen to the ·. 
U~S" Comt ofAppeals for the Fifth Circuit 

· .Deat Sem¢or Leahy: -

. ~ . 

-aoA.eu anir1to 
ADMl~$Tll4n\'e I.AW· 

· TEJC.45 aOA.lllll 01' 
l~L SHOALl~.\TION . 

••aOAllD C'EllTlflW · 
Cl\'1i. TllA LAW 

. .. nic.o.s •<>A•o OF 
U<:AL Sr'lCIAUZATION 

. ' ... This. corres]{JOndence is sent to you in support of tho nomination by PrCsident 
BuSh ofTeJtas Supreme Court Justice Priscilla Ow~n fpr a seat on the U.S. 

··Court ofAppeals for the Fifth Cirquit. 

As the immediate past President of Legal.Aid or' Central Texas> i¢· is. of . 
·· partieular s~cance to me that Justice OWen bas served a8 the lliaisop 

from the ·Texas Supreme eouit'to. statewide committees regarding legal. 
services ti> the poor and pro bono legalserVices~ UDdoul?tedly,.Justice Owen 
h~ an understanding of and a commitment to the avrulability df legal 
setvices to •hose who are disadvantaged and unable. to pay for such legal 
services .. Ifks·that type of insight and empathythatJusticeOWen wilLbring · 
t~ the Fifth Circuit. . . . . . 
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The HoOOJBbi...Pat.Jick Leahy 

. '.j'IJne ~6~ 2()02 ... · .. ·· . . 
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) . ·. :.Additloilany,·Justice Owen p]ayed ~ ntajbr t6ie m Organizing a grbnp.J:nmlvu 
·as Family Law 2000 which seeksto-~ucate· parent$ about the edect .. th~·.: .. 

. / .... , 

· dissolution of a ·marriage •c311 have on th~ir childreb.. Fami.Iy. Lavv :2000: · · ; 
.~eeks to Je~ the advmmhd nature of ·~gal ptoceooings sunoundiiig . 
·.manillg¢ dissolµt.ion. > The Fifth Circuit ,wotJld be Yweu seI"Ved ·by. ;haVing · · · · 
•.'.$omeon.e· with a ba:cJcground in &mily hl\,V servfug on th,o bench. . . "? .i · .. · 

.. '·. ;:: :; :· '. :·. : .•. : ·, ···.t'· ·, 
'' . . . . ' ... : '" '· . . ' ·~·· 

· . .'< .· -

. · .. ··.:. 

·.·I 

. . J1JSticc Qwen. has also tolind rune to invol~ herself in :eomuiUfilty ~ee~< . . . '·'' ., '; 
. , . · ~dy JuSti~' Owen serves on th~ Board of Texas Hearing and ~Crvjce ;: · ·• ·. . ··· · '. , 
· , J;)ogs~ iusuct; 0wCJ) aJSo teaches Sttnclay SthoOtat be[' Chur~ st.:'Barnab3$ < ' · > · · 

· · npiseopal l\{ission in1 Ans~ T~. Ii(addition.tO. t~hing S~day.School' " ... 
. ·J~ce QweJl Serves ~ head of the altar. guil¢ · · · · · · , · · · · 

. . ' . . ' . . . . . ' . . . , . :'. ~ .. •. 
' .-::·' ·. ,,,: ... -· ··-' ., 

.· Jqstjc" oWeQ . is recogni,zed aS : a wen' ro~<leiJ le~ scholar .. '.SJie Js a 
·· · ·UJ:em~er of the American Law ll,lstitute, tile· At11ericail ;Judi~ S<>ci~ .. 

The Ameiriclm Bar Asseciation, and a :Fellow of the Ainerfoan arid Holi$tqn · 
.. '-J~ar '.Fo'Wldatfons~ 'Her. stature ·as~ameiQber :of the Texas Supre1De.~utt was· 

· .. ·•··· · ... · ·· · ·r~goi~· in 2000 .. wh~n· everj: liiajor ne\!S~t. ii).. Texas •.elldoa~ ·IuStice ·• · · 
. . . . .. :· Pwen iri bet bid for re-election .. to the Texa5 Suprem,e. (;puit. . · . .. · · 

, ....... ·. 
' ~. ; .. 

"'.··· . 

'-··. t 

. ·•'.·· ·: . .·· .. -

·. ' ·. 

" · · · . lt h3$ been .my. privilege .:to .have been per8onally acquainted with v3Qou8 ·i ·. 

. . ... .members ·of die U.$~ Court of Appeals for th~ Fifth CircUit. Tb,e late Jusiic¢ ' .. 
· .. Jetry Williams was my admhlistJ:8tivelaW professor iii Jaw school and late!' · :: 
~c a perSonal, friend~ Justice R.ettvley bas ~ll a friend over the years-~ 

· >J~~ Joim.on is. a15o~ a friend. In my opinion:, JQstice oweµ ~n b~g le:> ·. 
the Fifth Circuit the .same intellectual ability : lu\d 0iiJ.tegrity . tlult· those ; 

· gentlemen btought to· the Court. · · · · · · · · 
.. - ··'· ·: ' ,. ··.. . ., .. ' : ". :_ .· ·. 

·._,:·, .... 
. . 

. ... . . . .•.. · ... i' ~eStly S,Oli~it your favorable vote on the no~ination· of JUstite pPsci'lla ·.· . 
. ·. OWenfot a·•t()n the U.S. Court of Appeals for the Fifth Citcui~ · · · , ' 

.· .. · :,_ 

.. ·; 

·.'.· ... ~ ... 

. ·' ..,. : 

· .. ,: 

•' 
·•'· .• >: ·. >'·• . ... ·' 

....... ·, 

.. ·;·. 

. -~· ...... 
,;· 

... ,,· 
. . ···-:· -· ;:. ~ .; .. . . 

' 
-'.'· 

. ,· .. , ; . 

. ..... : 

,.· .. ··· 

;,: 
·-'. . . ·:, ,., ' 

.•.,' .. ··.· 
.··; :-.:· 
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Pagel . 
The HonorabltPatrick Leahy. 
June 26. 2002 

.··Thank you fpr your attention to this cori"eSpoJldence. 

cc: · The llc>noiable brrin Hatch · Yia Fax 202122§-.)698 
United Stat.cs Smate .. .· and Rcgu)ir Mail 
152 DUbcn Senate Office Building · · · 
W1.shiJ\gton. D.C. 20510 

cc: The Honorable Alberto R. Gon:zales · Yia Fax W:4s6-§279 
cc: VietD Djnh · Viafax202-s1+2424 · 

27 

-,.:f 



l 
i 

" 

•• 
S~NATOR FLORENCE SHAPIRO 
DISTRICT8 . 

omnw;r Cll"PQ: 
....... Qdl 
~T--l'lllOt 
19721....,. 
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IWiiakllcl 

The Honorable Patrick J. Lc:aby 
Chainmira 
C.0snmJtace DD tbG. Judiciary 

. United States Senate 

m~~ ~.tttnt.t> g.f 
W"Jr~ ffe;tat~ cE filirx.n~ . 

July is. 2002 

2.24 R.uuc~l ·Scaate Office Building,
\Vashinipoo; DC lOSIO 

Dear Chairman Leahy, 

AUCT1N OFF1CC; 
P.C. .. dlim 1 

AU.th. .T- 'IVtf 
C&1Z) 4CllH10il 
0111) 41>1lln l'uJ 

. TDO ,._.n&all 

. I am writing lo express. bl the strougcst pos5ible terms. my uucquivoeal support for Justice 
Priscilla OWen'1 JVJ1DiHrion to the U.S. Court of Appeals for tbe Piftb Ciri:wt 

It is diflicult to ovcmaitc Justice Owau's extnordin:arY, leadcmic: and profcssiDIW qualifkatioDs, 
&1 the Amuica11a Bar Associaticm recognbcd wbm it boruired her with its higbc:st possible ral;fns: · 
.. wwiimous lRll-qualitlcd•. I bll~ koown Justice Owen for several year1 and llav' always been 
impn:ssed with her e:x.tnordimuy Intelligence md ia~ari~· Her legal career bu bccm marked by · 
acc:omplishmc:at. Not oiily bas she worked to improve KCCIS to Jc pl scrviic:cs for the poor and foughl to 
~crease tlac fundhlg of such progama, abe has also help.Ml orpniz:c a gro~p.known as Faiiu1y La~ 2000~ 

, which Heb. to .educate ~ts about the ciffcets of dissolvins 'a marriage OD chlldNa aod:to lcsscD tbc . 
8dvc:rsariaJ natUrc oflegaJ proc:c:cdinp wbm a marriage is dissolved: 

~a Seaa1or la ibe Tc::xu Ltgls~ di~ D11DDer .in which the Texas courts. re'Vic:w and ioteipm 
OUI' laws ii cxtntmcly important to me . .Justice Owal'• opiliiom.('-OD•i•atly demonstrate that she 
Caitbfllll)' imelprcts tbc law aa it is .writtal,, ud as du: Lcplaturc intl:udc:d, aot based on bu. iubjectlve 
idea of what tbc law should be. J IUD ahocked and uddmed to sec. rhar: pard1an ud cxtte.mlst oppollcnts 
oUustice Owen'• nomiDatioo have aa.empled .to ponray h~ as an activ~judac, as nothing could be 
further from the truth. ' ... 

Hu opu.iom intetpn:ting the Tex.as Para;nal Notificatioa Act R:rve u prime empla of her 
judiciahatraiDt. !was the cblchudior of tbc Seate bill. 111cUollowed veiy closely the Tex.u S~c 
Courts opiDiom reprdillg the statute. Although some might try ID bold up die ,Texa& Parental 
Notifac:atloa Ad as a llimu.. rest oa abortion, Ibey simply CIDDOI mab tho CIUC. 1bc Jian:ataJ . 
Notiflcadon Act U aupbatlc.ally aol about wbcthcr a minor is able to have an abortiono but ~her .. 
pan:at should be notificcl. Tbe Acll aowhcro prc:icuta tbc question of wbdbc:r the Coutlwdoli paranb:cs. 
the rlgbt to abort.ion or th• ~ of.such a right; in fact. itrcc:ognizcs that a Pl may haw an abortiaa. · · 

. Tbcrcfi:ft. whai the Texas Supreme Court b"11rd the Jaae Doe cases, it Wu manly lmerpming •newly~ 
· ~ proc:cdunl sbdute - passed with ovcrwbelm1.q bipanma support -1hat 111COpiud tbc. . 

legitimate role of p&R:Dts iu such weighty doclsloas, not the underlylna right to m abortion. I appn;cialcd 
lbai Just.ice Owca'• opinions tbroua;bouc tb• SCriC$ of cases looked carcMly at tbe acw stahite aod u die· 

@ 
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The HoDorable Patrk.k Lah . . . . if 
Pagel . 
July 15~ 2002 

·~U.S. Supreme Court prccedeDl upoq which the J.lzipgc. of the stalute· wat· b...J. .. to dc:teim1ae 
wbal the LegisJa&uzc lqtended the Aat to do. . 

I. aloDg with 1118DJ·of my ml~' - Democrats ad Republicans allt.e - filed a bipmtillin 
··mnK:ns c:uMc brief with die Texas Suprcmc·Court explaini.D& 1bal .Che lazJcu8ge of. the Act wm c:raftod in 
oaler' to promote, ucept ha var llml1ed drcmutmccs. puemal iavOlvcmcnt, We rc:cogDizd that tbl:re 
should be ex.cq;tiom under certain coodltlom. and allowed a pl three opportuaides ro dcmoastnte to a . 
c:ourt tbat lbe fell witlliD tbOlle ea:ceptioas. It is impoltmt to note that lhc TO.. Supreme Coun cloes DOI 
even have an opportunity to bear a case under the Act ualeSs both a tdal ~ md aa iDtamediare 
~ ~ha\'e both aheady coasidered die cvidcace ud ruled that a efrl does not satisfy the 
cxcepdom aod must DOdfy one parcut prior co baviDI m abortioD. 

Prior to the paasqe of the Act. a child could 10 to a doc:Cor ~· b.vc an eXcremdy haftsivc. 
proeed\lre .witboat ~notifying oae ofber puc:ats. Al the aaauc time, scbooJ nurses wcie not even· 
pmnittcd. to pTI:: aspirin to a child without pvaal comc:at. Lib legislldOn iD. dozcaa qf st.atai across 

· Amcric:a. ~ ri:allzcd dial samcdUag needed to be done to rapcct 1he role of parmts - that at least oaic 
puc:Dt should be involved ID a imUor medical decision impedirig ~ minor daugJ:*:r. Bttanse this was 
not an ··~rttmi• bW but a "pareOtal involvement" bill supported by lawm.alcus OD boc;b sicSe. of the 

. abordoill debate, we wae able to pau a bipa,rtisan law that promotes the rdatiuasbip bctWcco parCldB and 
· tbcir J:11.inot cbughtcn and is exttedinaly popular w:ltb the people of Texas. 

Justice Owen is tbe ldnd of judec that the peoplo of the 5th Cizalit oe.ed on tha bc;Dch · ~ ~ 
expericuccd jmbc who follows tllle law aad uteS tommmi ICDSC. I strongly arsc ·1t11e Committcc to reject 
die politics of J>ermnai dcstrudion pushed h, Justice Owco'I eXlraDlst crid.ca aad ~tc poddvely on her . 
·aomioati_on. Sha merits lmmcdialc cno6nn:dion, · · ·. 

oo: 1be Hcaonable Orrin Hatch 
U.nitcd Statu Sena1c . 

Albc:rto R.. Gamales 
. COumel to ibe President 

Vlei D. Dinh , 
A:sslatam AuOtoey Oc:ucral 

v f11'1 lnl11 )'OUO. 

floreoceSbapiro 
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Republicans for Choice Press Release 

For. hnmedial.e release 

July 23,2002 Contact: Ann 'Stone 
. 703 960 .9882 

. . . . ' . - . . . 
' . - : :. 

"Not the right .fight'\ Chaitma.n.oJRepubli~ans for.Ch()ice 
endorses the nominatiQn ()f Pris.cilia Owen · . 

" . ' ' .. ·, ' -· 

W ashington,_D. C.- Today Ann E.W.Stone, National Chainnan of Republican~:for Choi~ J> AC .··. 
stepped forward, to ask her colleagues in the pro-ch,~ice movement to cease their attack$ t'D · 

Priscilla Owen and Jetber nomination go forward. · 

.. This nomination is not the right fight" said Stone, ··0wen has -~ot shown herse/fto be ajridicibl 
activist dedicaledlo the overturn of Roe. The cases ciied ;,, ne-..,,s reports appear to have been . 

··· talcen 0ut ofcontext and in no instance represent an attempflo deny abOrtion rights. In factthey 
are'about parental notification by one parent only; Further, her rulings were in line with the 
intenJ set out by the legislature!' . · . 

. ••From the extensive documentation I have readand the people I have consulted who know her 
well; as well as pro-choice activist laW)'erswhom /trust and who have gone over her record.1 
have no problem departing from many of my friends in the movement lo suppdrt}rer.~'Stone 
.added. "The. last tilne I parted compa11y fflith them on a judicial nomination'was over J.)avid. 
Souter. We'were rig~t about thatappointment. .. theywere not." · 

'c C ' ' ' - ,•' • < 

·• llcnow my pro-choice colleagues are alarmed as am I at the attempts by those who bppose q 
w(jman 's right to choose to chip away and use stealth tactics to damage this right, ·But there is 
no evidence that convinces me that this is one of those cases: I worrythat if we in th~pro.,ch<Jice 
movenrentattack even those judicial nominees who are responsible and acclaimed}urists that we 
will appear_ like the 'boy who cried wolf ' wh~n the really bad nominees come forward. We need 
to pick o1'r fights and this should not be one .of them.~· Stone continued. . · · · · 

"Judge Owen was endorsed by. /Jprevious TexasBa~ Associ<.Ji(on Presidents ~nd received tire 
. National Bar Association 's highest rating . . In looking at the complete record/can not see any 
reason to oppose her .... " concluded Stone ... Moreof my reasons are, set out in the letter that/· 
sentto Senatorileahyand Hatch." · 

/ .. 
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VIA FACS1Mll.8·AND U.S. MA.IL 

The Honorable Patrick Leahy 
Cbairmu, Committee on the Judiciary 
Uaitcd States Senate 
n4RussellSenatcOffi~Buildi~ 
Wash .. n, D.C. 20S10 

LolU R.E. PLOEOER . 

(b)(6) 

1UNE 2_7, 2002-

Re: Coofi.rmalion of the Honorable Priscilla R. Owen 

~Mr. Chaimum: 

Jam wrlting to express my unequivocal support for the nomination of the Honorable ., . 
Priscilla R. Owen, Associato Iustice of the Supreme Court of Texas, as a 1udge for the United 
St.ates Court of Appeals for the Fifth Circuit. It was my privilege to serve as Justice Owen's 
briefiog attotllley from 1anuary to August .199S. · · 

AS 1ustice 0Yi'CD's briefing attomey, I had the opporturuty to obSetvc Justice Owen carrying out 
her :responsibilities on a daily lbasis. DudDg my time with her, I developed a deep and abiding 
n:spect for ha· abilities. bu 'WOdc. efhjc;. and, mo3t imponantly, hcJ'character. Justice Owen .is a 
woman ofintegrity who bas a profoW1d awpect for - rule oflaw and O'llf legal system. She 
takes her·respoim"bilitles seriously an(f carries them out diligently md carriestty. Justice Owen 
woxts iildcfadgably, readlo1 and analyzing the parties' briefs and the relevant legal authorities. 
ofte.n into Qle Wee boun of tho DigbL . Io a4<1itfon.to her Impeccable work ethic, Justice Owen 
also brings to the bench a keen Jegal intelJeet, whidi is reflected in well-written opinions that are 
well-Srowided in prcce4enL 

Just.ice Oweo is a role model for me and for other \\'Omen attorneys in Texas.. She attended Jaw 
school in the mid-19705, at a time when the ratio of women-to-men was still one in ien at best 
She not only ai'teOded law sduooJ, she c:xceJled, graduating third in her cJus and Serving on the 
Baylor Law Rnittw. Shortly thereafter, she apin:distmguished herself by obtaining the highest 
score on the Texas Bar Examination. Her stellar ~qnuance continued in her career as a · · 
practicing atkll1JeY. At age 30, she wu made pa.nRer of a mlQor HollStOn law firm when female 
partners were m rarity. During her 17 years ai the firm. she eamcd the admitalion, respect, and 
friendship of her colleagues. Now io her second term on the Texas Supreme Cow!, Justice 
Ow= continues to demonstrate the outstanding qualities·tJiat have consistently distinguished her 
as a leader io the legal profession. • · 
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June 27> 2002 
J>.~two . 

I know that she will bring the same intelligence, diligence, and strength' ofcbarader to her 
position as a CR.rcuit Judge for the Fifth Cireuit. T strongly urge you and the other members of · 
tlle Sena,wJudiciaey Committeeto support her ~rifirmatio!l~ 

·· Sin~ly, 

: Lori R.E .. Pl®ger 

c:c: · The Hooorablc Orrin Hatch 
United States Senate 

Alberto R Gonzales 
Co\msd to the President 

VietD. Dinh 
Assistant Attorney General 

. .- . 

' ' 

"' 
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CC: 

;112§102 . . . . 
~i~u.. l'7:••i.4ent . . . . . .. . 
dic~bln.~~te.gQVJ ihfbl~l.~ttt.~VJ · .... · .. ·.·.·.·.. · .. · . 
ruaseJ.l.,..J.f•~olUi•i.nsi•ld. a .••. , ••.,.,_l»"OWl'!bac:ktbro~¢k.,. •.n .... 1 
a•to.rf.,1.-. •waate:.v~.J ••torl:f•-~~n. senate.gov:; .. ·. . •. . 
•eJµlt.o~•k•••~-·~~•.,tw',·p.na.t~d~Calul•U-eena.t«.o-ov: ' 
.~tort•· .. aiona. ifeoata .goV; · sena_.:orlch~ ~asnat:•.f~Y:; 
·~~or..:.kawb•hatcb.se~te.ffV1 Hnator_JcohllJtohl.li8bat•·!i1ov1 
·•enator_l•~•1eithy.,_e1U,l~~.gov · · _. 

Milrah 25,' .2002. 

Dao: Senato~•~ 

r wi-lt;e i;o suppo.irt the nordnaticm .of the .Hono:rAble Prhohla <lWen f~· t~ ·5t*1 
u~s. CirC:-jit Court of A~•.·· 

. " 

J'u•tici:e Olnl'\ is well-Jcnotin to me, both f>:Olll Mr ~duate .nd t.aW f<%1lt~l
c\oy• et ~yJor Unlver•iey·~ 'tibere I ,...rvea fQr. 20 yfa.-.r• u P"s~~t: 41\4 · ·'.. 
chanc:dlor, a• vell ·.a.·dur~~ the ··.two year ·pariod ftClll 1,9;5-1997·.wh•o I ·•·~ 
•• r.bai c. T•x•• .st.at• ·cQIPll!e•ion on .Judicial B!~ici,en<:y, . · . . · . ' . ~ . 

Ju~tice o ... 1en is a Rup~rlo.t.:i.ve indivi<:iual in ever}' way. She is ~tremely bright.,· 
9he .posses.ees g.i;eat integrity and ls eqtiipped';qith the. character.or moral 
virt:.:ues ncces.snry for. the 'high office she holds as wall as the higl1 office for 
which she has been :1ominated. · . . . 

PU"Cing t:))e work of the Coaadsaion I had fr~c contact with Clii.tt J~•i~~• .. ·.· 
'Thoma• Phi.11 ips e.nd· most: of the Associau .:rui.t: ices. ::c found t~~ ¢hi•~ J.~_stfo• 
i>. hi. llilPG. an.~. Just. i.e. e .oiorim·wre .. 1».•t .... ·.~. t ... .fve. o. f .. ·ti... . ~o·J1DL··.·~ion'.•_,. · · ·. ,..·> .· ·-·.' 
recoJnMllldat.100 t.bat. ju~ .in tho St.at• af 'l'eXU should. fiot ·.bc:t. ti•~~ -~~- .. ·. ; 
th•niifore, eubiect to the p<>saible conflict• tliat ·•:r• p•rcsiv~ ~ be, P.r4t~nt: 
we. rAcol1111tQfl~ ·co. tne Sc•e• IAgisl«tute. end Ju•tice OllJ.n cc::>nour:red. that ·· 
ju.does be appointed t:o their tit-et: t:e:nn and. t:hen woulcl h•"• co run· for off.ic . .,' 
cirr.ar V:.h4' Uret term in retentive nonpartisan elections. 'l'~i8 .··• .. · 
appoinlt/clect/retairi systODl would ~ei!Uce.cmn~lgn contribU~io'il8 &::aiu.tic:&lly; 

eaHd on my .lmowledge of Just:~cl!I ~ for the p~t JO y•ar• ~ )>•liev~ ·that yc»,1 
r;i111ply·car.not make .a ~re sohdc:haice for tb~ s~"lJ.s. Citcuit·~out't of 
Appeals. 

Rgsl)4)ctful1y your111, 

Herbert ff~. Reynolds .. · . 
PrHident ·..n(l Cbance1lor ilo.Mritu• 
S.ylor university · · 
Waco, Tax.• 7.f79ll 

r Qiva .my n5.l'l\e t.nd poshion ~ut und•H. llnlv~rfe~t'.y guidelines 1 speak ic:>r myself 
ot"'lly. 

Copies fa~ed to: Sen<ttor Cbarl~s Schumer, Sr:mai::or Charles Gr.~Gsley. Senator· 
, 1ohri Edward$; S<?nat:or Arleu Spectt;!r, · Senot.or._ .M3r.ia. Cantwell anc:l Senator Mike 
l1eW.i.11e 
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The Conciliation lnsUautc: ·. MediaUOn a.nd Arbitration 
3000 Walayan. St.Ute ll 0 

., . . .. · Housco~ Tt:1W.17027-S7S3 . . . 
Tdephont: 713.6Zl.622S Telefax: 713.621.6204 Toll Free: U77.26i02ll1 

. Auaual 14, Z002 

' ' . ' 

Al a devout and genetic Dcruoaat lincc the age oftwdvo. and a partlci~'in the 
~ Pany for decade&, l write 10 uk that y<>U IUpport the confirm:ation of'Justice Priscilla 
Owen to the. Fifth Circuit Court of Appeals. 

. . · i' wu a mfJll1be( of m order of Catholic Slaten, the Sisters of Saint Mary ofNmw for 
siXtear\ years. I am still on the rmanciaJ AdvbotY Committee of our Sinus, and @DmniniCan 

· Sist«S of Teas. J work closely with the Sisters on dooiatjc ioclaJ justice iuues and.~· our 
Sisten iii llw.nda and Conso. I graduated Ji"om Univcnlty ofH~on School otl..aW in 1977, 

. ·.while il1 ~Order, md worked with abused womcrund diildl:Cll :is a Legal Service b'ial attorney 
in family law for six years before being appointed u an usocme judge in the Tarra.Qt Couqiy; . 
Texas. family courts for sevan years, t·havc sub~cotly sc:cVcd iD various fanily couna·in··· · . 
. Tnu, alwayi as a Democrat, 

From this pcnpcctivc, lcan cr~ibly register m;. ctismaY n the &tt&clca againat Justice 
Priscllla Owen.. Some ne9's media and interest groups have por1cayed bcr u wJd and wlCarin& 
out to belp the powerf41 at the expense of the people.· My eicpcri.cnce withJustice Owen is.~ 
opposite. _She is an exuemely compasaionate,. caring woman, who ,time UJd again bas used her · 
in.Oueoce on ··bellalf of noble causes. · · 

'. . . ' . . ' . ,' ' ' 

I met Just.iccOwen in Jawary, 1995, wbilo wo~ with her on the Supreme C:owt of 
Texas Gender .NcutrllJ Task Force, a woiking group dcdkatod to promoting equality .for women 
involved in the Texas &epl system.. I bad giYen written and oral iostiinQny at lhe ....,Wide 
bearing, iD Vliriou1TeXa8 cities as the original Gender BiJls Tuk Force wlJI preparina tbe Stato'll. 
first c:ompnibeosive Gender Bi!u ~rt. Jll.$ticc ()wen was ~DC of tho three edit()ra of the final 
Oeode.r Neutral Handbook tba.t. is now available to a11 attooMr1• and judges ill T eX:as. 

Later. in the yeara 1996 through 1999, I worked with Justi~ Owen on Family Law 2000, 
an important state.wide effort. ioiti&led in great put byJustic:o'Owen. Some of the sn.ain 

· beocficiaries. of this project were the cbildren .who are .too often ensnared. iD .the legal sy11em. ·T'be 
committee was comprised of judges. lawyon aod pl)'Cbologiat, worldng throughout the state, 1Q • 

.' ' . ,- - -, -, . ' ., 

1 
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roview and im,plemmit systemic change iD &mily law·and civil procedw'e regulations. The goal of . 
Family Law 2000 was to Ill.Ike the cowt aystem practical. more helpful and atfo~lc for Texas 
&milies. We achieved some important Boals. including changes iD our l'Ulci of Civil Procedure. in 

. pan due to the tiJ'eleu e1fotts Md collaboration of Justice Owen with other members of the / 
Supreme Cowt of Texas. 

On ~er occasion, Justice Owen waded .m suppon of the llmicus Curie bri~that went : · 
to the United States Supreme Court in support of JOLT A fund1 bcins available for legal ler'Vices · 
t.o indigents m .Texas. There tiave been at lc:Qt two occ.uions where Justice Owen ~ t have · .. • · 
bad long and comprehensive discwsions about the nood for ·quality legal services for farmilica thai . 
live in poverty, and I am convinced of her dedication to ensuring that the poor have aCcaiss to the 
courts. 

Politic.Ill i.ftwatioos arid prefer8'JCCS have never gotten in the way of my profess.iooaJ 
collabonuions wilh JusUce Owen. l anu lite-time member of the NAACP and have~ on the . 
national board ofNElWORK; a well-respected Catholic IOcialjustice lobby in Wubington, D.C. · 
&om .1978 ~gh J 984. I have contributed to Emily's List. the Southern Pow.rty Law Cemer, 
The Carta- Ccut«, Habiw for Humanity, Democratic US Senate Committees and soveral 
Democratic:: Pricsidcoti~ House of Representative. State and County ~ocratic dCctiom .for. 
IDaDy years, ilM'Juding tb8 presidential aamp;aign of Al Gore and (through .E.mlly' s Ust) to your 
Seiwe campli8J1. I am a pr~jce Democrat. ·. 

Notwitlbatandinaour political aodpbilosophic.di1rereoccs·in·some important ar~I . · 
consider Justiae OWen to bo a lons·standin8 professional colleague of the highest callbec. In ~ . 

. almost eight years I have known Justice Oweo., &he has aJwaya been ratined, approachable, even
tanp«ed and iiiuellectWilly bonm. Although we are not close personal friends, we have sb.ued 

· stories of our f.unilies, wolDelll's issues~ IOlllC of the challenge5 that face jurists. She llw . 
demonstrated ber. compassion toward women,. families, and the poor. She llias used her c:xttcmefy 
high level of legal ability arid skill for the bcttennent. ~r her c::ommunity. I trust Juiti~. Priscilla 
Owca's sense of the role ofthcjudic::Wy in the federal and state sy1tcms implicitly. Ibdieve . 
JUlti<:c Owen to be highly qualified for th~ federal bench and I bow that sho wiU act with grc&t . 
care and ·indcpaidcncc if siven the opportunity to serve our Nation in this c::ap~ .. I urge you to 

. rejecc the absurd attacks that have been made against her and vote to confinn Justice .OWeo. 
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SnooK.llARDY&BACON LLP .. 
HAl&TOMIOUAA& 

llO "'1'H l'llar, NW, IUIT'l IOO 
WAttttlOTON. D.C. ZDQ0$o20Cll . 

. TB.~C-l "'"4GCt • FAC&laa.S PC1Z1 ~' 

The Honor9ble Pal1ick J. Leahy . 
· Chairman, Oomlnittce on the JudiClary 
·.· United States; Senate 

224 DirJcscn Smale office Building 
WashlnstOn, D.C. 20~10 . 

July 18, 2002 

. Re: l,'!9mlD1tion of Tew Sup[fp!e Conrt Justice Priscilla Owen 

~Mt. Cbainmn: 
' ' 

'lbro'llgbout tbeputtbrecdec:ades; raanymemben ofyourCotnmittccbavebem]dDd 
. enough to uk JJ1Y views about tort Jaw. I have 1augbt in Jaw sehool, and pnatic:Cd ~~ behalf' of . · 

.. ~ pJ~~~~ in ~h~ 1.~?.98~ I cutmit\Y_practi~ fz!tJic~ fuJa o(~k. Hardy ct BacoD, L.L.P~ and 
r~ thcA.mcdcan Tent RefbnDAs90Ciatian .. You have aPJJRCiated daat when hhue myvfcwJ .· ·· 
with you.I tzymy utmost to be objective. J3ccausealmost myow:'s"1C!WS on~ arelikcly tc be .. 
seen as havina bias, I have reUainod &om CQ~enting '?'Q imy judicfal·oonlinee. 

. .·.· ·. · .... ·. I1mnowwritlngyouaboutTexassiipmncQ>urt1usticePrlscnlaOw~bcasa&csbe 
bas bccln attac·ked as being unfair ;,. tbo very area of iii)' c:xpertise. tart or liability law. ·.Since 1976, 
I have been c:Q'-aut~ of the D10St widely uaed torts tQ;tbooJdn tbe United States, J7r,.rsu. Willk d: . 
Sckwar1z ·seas~ and Materials 01t Toru. I have a!Jo served on ibe diree principal Ammjcaa La\\f •.· 
Inaitutc Advt~ Cammittee.s on the new RMtlztanenl o/Ton, (Tlairr:I). Tbc smdy. of tori law bas 
bccnthio.loveofruy~o1118llife.·. · · ·· · 

> . Beca11&e of my acadanic arul pnctiee oblipdoos, I have had a very deep inrettst m 
e>pinions of law iuJ!x field oftorts. Naunlly, I am &miliar with llale $UpfemC COUit judges or 
jua~~s who are thoU&ht to be "pro-plabrtift" or ~cfcod&nL'• In that ~gard. 'tVhcn I beard abOut 
COD!%oYetsi• sunoundiDg .1usdce Qwcm, I was·· solll8What ~c:d beC:ause J had not placed,~·~.· 
elth~ group. . . . 

This past~ lrevietVcd m°'1ofh~priDcipal O.,iniom in ~.law. MynMoW ;' 
'. of1ustiico Owm 's opbllons h1dicate1 that my chlractmzari.on o(J~ce Owen as ''F6,-plaintiff'' or 

• '" ' - ~ - · • • ,_ • s • - r , - - · ·' · - . ' 
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: :; c:xpmd the seope Of tort law. F~ &he nu1d be UDlµcety to allow daims &Jr brmd-m:w .... 
. ~ Qf ctamages, s11ch as bedonlc damages,· Or create ~ttin~ liability .claims ('4•• ai~_·:. 
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.. ~· .. , .. 
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· orpliizcd ptaJatjffs• s, aDd th°'~ "Who ba\t.C emp.tbyWitb that pvup critlcimcd Juatiee 0,Ven fOr ' . 

. Ii« ~oft. They also crlticize41lio United Slatel -~-~-·Wheq i~ read~~ ~b,«i1-. ·· " 
decidon. An.A ~JiEs sympa~beliewe.dmtjudses moUld not act u p_telc~ ncber· they ,_. 
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The ll.onotable Patrick J. Leahy . 
July 18. 200:2 . 

. Pagel 

· rnenu>ry evideDce wu sufficient to toll the swute and allow the claiul. I ftlCOromendthtt Members 
· of 1hls CommiU~ scad 1his case and note that JuStic~ OWcn ~the soJ,e dissenting oplnlon in the 

case. 

ID a later case, Justice Owen Preveoted another plaintiff from tallb:lg illtD a sUL1UIC of 
Hmitatiouc trap. A patient brought a malpractice case apmst a surpoo in hii iDdlVidual capacity .. 
The paticot !later 11J1e&1.ded bis complaint. and named the autge0Q11. piofdsionaJ. &IBoOlatlOD aS 8 
defes1dant. Tho association moved to clilDlisl ~ C8$C bccauso the ltabJtC of limitations ha4 expired 
by the time !the aujt Y/85 brought against the a.uociadon. \Vrltiug for tho Texas SUpremC Court. . 
Justice Oweua. held that the cause of action biougbt asaJ:Dst the surpoD m his iDdividu.11 capacity .. 
preserved 1hc potential of:tbe claim apiJllst the usociadon. See c::hlJUwltz v. Hyson,22 S.W.3d 825 
(Tc.15>99). 

Justice Owen•a views about product l.lllbility. la~ '1d1cc tho Wno>balmce. Por 
eumple. Justice Owat joild In a Supremo Court of Texas aplGiDD that considered. a q~tion 

.· · certified by 11 federal oourt as to whether a UUUlufactunir of a poducc uacd by adults ..... a ciga,:rette 
lighter_. ulishl have a duey. in some 51niationJ1 to cbildproof tbe product. Jrwztice Owmjoincd With · 
··tho Cowtin bolding that· a manU!actwU' may have such an obligadon. See Hemanda "· Tokat 
cmp.;2 s.w .3d 2;1 cre.x.. t999>. · · 

Ono fhids the sas &cnSO of "balance" in Juatico Owcrl's cipiniom iD, otbG' areal of 
tort 1a.., ~ In 11 vety ln~g oplnlon. Jusdce Owen joined widttho Texas SupreD>e Court to atrip 

. a def~ busin~ss of iu defenses buod oii a plaintUrs fault ·when tbd defbMlanl business bad 
decided to opt out of the wotbm' c:ompensttion system. Justice Owan suppo:rted the sound J>Ublic 
policy that would discomaao businesses ft:om optins o1Jt ofworkcn 1 componsatioo andmmg 1hdr 
cbanc:e on tboir vagaries of a tort Iaw&Uit in the worlcpJaee. As yQu and Members of your Committee 
bow, a tuodamcntal reasou. wh)' woxbrl'. compensation was adopted in tho ~place: is so 1hit a 
wcdcer's ~t does not preclude bfm or h&i 6-om obG.ininl compCnsatiQJ. for a worlcplace mJury • 

. Su Krogu Co. v. Keng, 23 S. W .3d 347 (TC"Jt. 2000). 

. . 1 wish tQ reiterate tbat I am not suaestins that Justice owea Is • p1alntlffs' la...ym;•s. 
u~ judg1e," Sb.c ii not. For ccample. wb~ dte TISDS Supreme Court addrc:ssccl dudswc of 
whether jurors should be told that lfdleyfind aplalntiffmaretblllS0".4 te$pOD&l°blc!Qr1:ds arber. 
Own h\itz:ry, the plaintiff might lose, JuStito Qvten dissmtecf ·frorD the majority. The, inajority fQund. 
that such lnfOrmation :was allowed to go to the j'ury. Illltioe. Owen. bcllovcd INd>. action could cause 
juron to 1.0ok mote at 1bei effCct of tbo 50-/0 tule. Wti the filots of the case. S•• H;E. Bun GrO«J'Y 
Co- v. Bilotto, 9g5 S.W .2<122 (Tex.1991). While 1101 eveQ'O~e (includ1ngmyscalf) would a~ witli . 
Justice Oweu's decision. it is •bprtd m logicaJjudiclal prccedoot and b.u a clear public policy .· 
basis. $"Victor Schwart%y Com:paratiw Neg~t., § 17-S(a) (34 Bd. 1994)" 

: -., ·. . ·:.· ' ' --. :- ·. . 
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. . 

MytundalnC11talpoiotisthatintbearcaoftortt.w,Justie:eowent••moc1.er21ejvNE; 
she is neither a traiRllUcr for pllintiffs nor a capti•e otcorporaie ~uts. 

l· would be ·pleased to ~ ·~y.questlons ·or. inqWriec by. Mem~ ··of"·)'oW" 
· Committee, ond l value yow taking the ~to read dl1s statement. · 

Sincefdy, 

. ·v~~t:-C~~ 
· Victor E. SchWart:z · 

~: . ·· The llcmonable Onin G• Hazdl 
Ranking Mcinber, Corutni=o oil the Judi~ 



D• QWnnan Leahy: 

THE WHIT.E HOUS.E 

WASHlNqTON' 

•. April 5, 2002 . 

Jn our recent conversations, you sugg~ed 1hat the Whit~ Ho.use should examine whether 
contributions ]ustice Owen received for her campaigns for the Texas Supreme Court raise any . •·. 

· legitimate: issue wi~ respect to her fitness to serve on the Fifth Circuit We have done as you have 
suggested, and lscc no basis to question Justiee Owcn~s fitness to serve.on the Fifth Circuit The 
record reflects that she has at all times acted properly and in complete compliance with both ·the letter . 

. and th~ spirit of the rules relating to judicial campaign finance. · · 

. . . I am certai11 you will agree that it was entirely proper for JUstice Owen's ~paign to receive . 
oontnoutions. Artlicle S of the 'Texas Co~titution ptovides that candidates for the state judicbu'ynmcin. 
oontested elcx:tiom, which are partisan under Texas· election Jaw; and Canon 4D(l)of the Texas Code. ' 

. ofJudicial Conduct pI'Qvides that tthe candidates 01ay solicit '1114 accept ~aip tunds. Like ·. . · · ·· 
Senators, therefore, candidates for the statejudiciary in T.exas may receive contributions to finaiJce 
theircampai~. · · · · 

To be sure, Justice Owen and many others would prefec a systetn of appointed rather, than · .. 
· . . .·elected state judges~. In fact, Justice Owen hmsloog advocated appointinent of judges (coupled with' 
lfliiii:.. -etention elections). She Jias written to fellow Texas attorneys on the iSsue, committed to a riew. •.· · · 
• systCQl in League of Women Voters publications, and appeared as a pro-reform Witness before the . 

Texas l.egislatw-e •. She has explained even to partisan groups why judges should be selected on merit •. 
But the people in soµie states, including Texas. have cho~en a system of contested elections fdrjudges. · 
Elected state judg~ certainly are notbarred frorit future appointment to the federal judiciary; Oil Jbe 
contrary, some notable federal appeUatejudgc:s whom President Clinton nominated and you Sl.lpPOrtC<i 
were state judges .who had run and been elected in eontested elections -:- Fortunato Benevictes and · · · 

. James Dennis, for example, from. theFi1\h Cilrcuit. 

lam &bo ceitain that you would find 00.tbing inappropriate about the souices from which 
Justice OWen's campaign received contributions. hthcr .1994 ~d 2000 elections,Justice Owen'~ .. 
campaign quite propierly received contnoutions from a large number of entities and individualS, with 
no single contributor predominatllig. Jn the J 994 electicm cycle. her c:unpaign received approximately . 
~L2 lllillion in contributions from 3,084 different contnqutors. Included in that total was $8,800 ffom 
employees of Enron and its employee.:funded political actioll c0mmittee. Employees ofEnron thus 
contributed less than I% of the total oontributions to her campaign. And Justice Owen's campaign, <>f 
course; received DO COIJ>Orate contributions from Enron or any Enron-affiliated cqxporatiou., as such 

· corpofB!econtributions arc not permissible under Texas law. Notably, In the 1994 election, notonly
did .Justice Owen ·comply with all cam11aign Jaws. she went beyond w,bat the Jaw required and 

_ voluntarily limited eontnl>utioos when many otherj~dicia,l candifiates did not do so; . 

In the 2000 election cyele,Justice Owen •s cainpaigri r~ivCd approximatelyU0.0,000 ~ ·.· 
contributions from 2'B ·different contributors. In that cycle,: her campaign received no contn'butions 

', from Enron or its affiliates1 fyol?l employees of Enron. or from Enron's P<>litical action committee~ In 
r-~··,ddition. Justice Owen ultimately had no Democratic OI'. Republican opponent in the 2000 eleetion 
'. • 40 
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cycle, and she clos:cd her campaign office ud returned most of her unspent contributions. an aCt thatl 
believe is U11Usual in Texasjudicialbistory. 

. . 

, · •• It was en1uely proper for Justice OwCll"s campaign to ~ive campaign C:OntribUtions, 
including the ·collltnbutions from Enfun employees. · JndCed, seven of the nine cwrent Texas Supreme 
Cowt Justices received F.nron contributions, and sevenl of them received more than JlllS'ticc O'Wm's 
campaign received. Al; this record demonstra1ies. elcctedjudg\:s certainly did not act improperly in the 
~ befom anyone ~w about &ron's financial sinmtio~ by receiving contrib~ons from employees . 
of Enron~ any more than iJ could be said tbafMeml>ers of Co~gress acccd Improperly in the past bY .· 
rcceivmg contn1n1tions from Enron. · · · ·· · 

.... Ir, as is evident from the foregoing cllisCftssion. thete was nothing amiss witbth.,, fact that 
Justice Owen received donations or with the source.s from which she received them, .the only other 
posS.nle area of oonc;eru with her conduct rebiting to µmpaigli contributors would be her decisions 
.from the bench. Texas Code of Judicial Conduct Canon3(8Xl) provides that ajudge·~'s}iallhear and.· 
dCcidc mattcn assigned to the judges except. those iii which. disqualifie<ation ia required or recusal is 
apPropriate. '' And it is well-established that judicial r.ecusal is neither; necessary nor apprppriatc in . 
cases .involv~parties or. cowisel who contributed to thatjudge'·s cmnpaigµ. Sef! Public Citizen. Inc. 
ll. IJomer, 274 F3d 212, 215 (5th Cir. 2001); :.4pex Towing Co. v. Tolin, 991S.W.2d903, 907 (Tex. 

· App. 1999), rev'd on other grounds."41S.W.3d118 (Tex. 2001);Aguilar v . ..4nderso11, 8SSS.W .2d 
·· 799, 802 (fcx. App. 1993); J-JY lwvs. v. David L)llm Mach., Inc., 784 S.W.2dl060 I07 (Tc:;x. App'. 

1990), Indeed, in.any state with elcctedjudgcs, any other lllle wouJd bo \lllWOrkable .. The primary 
protections against inappropriate influence on judges· fiom campaigµ contributiom arc d4closure uf 
contn"butions and adherence to the tradition by which judges explain the r~ns for theil:decisions .. If:· .. 
the people of a state dCClll those protections insufijcient; the p~ple may .choose a system of appointecl 
judges rather than elcctoo judges, a.5' Justice Owen b~ advocated for Texas.·. · ·. 

Surmising ~t the concerns you msed would likely focus onbcr sitting in cases in which . 
Enron bad an intaest, we have undertaken a reYiew ofber decisions ill such cases. :we lbavercviewed 
TexasS11p1'etDe Court docket recordSand E.nion's 1994-2000 SEC Fo1D1·10Ks to <leteQuine1he·CB!!~ 
ill which~ or affiliates of Eoron were pain.Jes tO proceedings befo.;e the Court sin<:ttJ an~ 1995 

·(when Justice·Qwen t901c her seal). The decisions of the Texas Supreme COutt silJ.~January 1995 in .. 
proceedings inv.olving Enron bavc been ordinai-y and ~jse no questions whatsoever. · 

.·A judge's decisioW! are properly.~~ by'examiriing theidegal ~ning~. not by 
conducting any kind of numerical or statistic31 calculations. But even those who would attempt to· 
dJ1lw conclusions baSed OD such caJculatioos w9uJd Ofjnd nothing in cODDCCbOD with these Enron ~
To begin with, .we are aware of no proceeding involving Bnron in wmch Justice Owen cast the · 
deciding vote. In six proceedings in which wc:Jcnowthat Enron was.a party, Justi~.Owt.n's vote can . 
be cbaractctized a.s favorable to Enron in two cases and adverse in two cases. With respect to the 
remaining two, 0nc cannot be cbaractemed either way, and. she did not participate in the oth~.case · 
becau5e it bad been a matter at her law finn wbecuhe w:as a partner. Eight other matters came before 

·. the Court in. whicli we kllow that Enron or an _!lftiliatc was a party, but the Court declined .to hear them. .. 
In those matters, the Court's actions could be cbamcterized as favorable to Enron in fow- ("BSCS, adverse 

· in tht~cases, and one was dismissed by agreeinent of the parties. We will supply the Judiciaty · 
Committee copies of the C8Ses on request · . · . 

. . 
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ThCie has,~ some media attention on one case iI1volvirig &ron-in.:wbic:h Jilstice Owen . . . 
wrote 1hc opinion for the Court. See Enron Coi-p~ "· Spring Creek 1Niependent School (Jistrld. 922 · · · 
.s.~W.2d 93l(fe:x:. 1996). The issue in that case co~ed the constitUtioilality_ofan ad valorem taX· · 

. statute that allowed marlcot v~ue of mventory to~~.~ on one of (Wo ~ffermt dates. l'ho Court licld 
that th(( ~C:: did not vlc*~te the state constjtution. ;_ and ·.the decision was 1manimom .. ·· lunderstQ.d .· · 
that two Democratic Justices who sat on the: Court aliliattiinc: (Justices Raul Gonzalez and Rose, . : 
S~or)bilve written to you to explain the case, iildicatingtb.atJustice Owen's.particip~tion in the. 
case was entirely proper. Moreover, the: lawyer who rqm:scn•ed a party opposing E~n .~ this .·gsc ..•.... 

(Robert Mott) rccendy was quoted as saying-~ ciiticiSm. of Justice Owen for her role in this case is · 
"no~." .. Texa.J Lawyer (April 1 •. 2002). In•myjudgineot.this case iaii;es no. Jegi~e issue·Witb. 
respc;cUo Justice Ow:en's confinnation. .. · · · · · ,._ · 

Fimlly, lam infomted that, if CC)nfinD~ Justice Owen ~ILdonatc: all of her UDSJ>entcampaigll. 
contributio!IS .to qualifying tax-exempt chariti.ble ~d cduqational institutions, u is cont~plated Uildec. 
sccti,on2S4204(il)(S)ofthc Texas Election Cade. · ·· 

', ,-· _, . . - ' - ' - . 
. . . 

·. [truSt that theJo~going.will n-.Solve all qu~ons conecl'tling the propriety o{Justiccf'Owcn's 
activities in re!abon to financing Illa- campaigps. As you know, lsffYedwith Jll;Stice ()Wcg, and l 1UD ·· 
c.onVinoed from n;ty work with her that She is a p~rson of exceptional ~nJegrity, char.,cter, and intellect. •. 
Both Senators from Texas strooglysupport her nomination. The AmeriC&.D Bar.Association has . ·.· •• ... ··· · • 
unani~ly rated Justice Owen ""Well q\la.lifiCd;" R1Jc:1 one faclor in. that raP-ng proces3 is 1he.nonlinee's 
integrity.·. . •. ·.··".··· .'~: - .. .- ' . . .. '' -· ' '' .. ....... . .· ' . . .... '.' 

De5pite·hc:r superb qualifications and th~ "judicial emergency~' in the Fifth,Circuit dee~ .by · 
the Judicial Confc:tcnce.ofthcUnitcd.Stales, Justice Owen 11aSnot received abeariJlg fo1"0C1Uiy.I I. ·· 

{· 

moo~ since her May 90 200 I, noillination. We rcspectfillly request that the Comuiittce afford this ' 
exceptionalnpDJ.in~ a prompt hearing and vote.~ 

.. · Tht Hdnorable Paltrick 1. Leahy 
Unilc:d States sc:n:a,te 

. Washington,, DC 20510 

. cc: nie HoncirablC Orrin Hatch 
ThcHonorable Phil~ . · 

Sincerely, 

:)~ ............. · ... ·· .. · .. ·.· .... · 

AJbertoR:~ · 
Cc>unsel foJh.C, Presi~mt 

Tbc Hono~le Kay Bailey Hutchison 
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JUDGE DAVID W. MCKEAGUE 

NOMINEE TO THE U.S. COURT QFAPPEALS.FOR THESIXTII CIRCUIT 

· ·. :Biographkal lnf~r1'}ation 

• 

• 

• 

• .. 
·• 

f\ppointed toJhe u.s. District Court for the Western. District of Michigan !11199.2. after 
bein.g confirmed by unanimous consent of the S.enate. · . . . .. . . ···•. . .· . . . ·. . 
Rated "Well QuaJified" by the ABAto sit on the U.S. Court of AppealsJor the Sixth 
Circuit~ . v-"->." · , . 

Judge'i\icKeague has. beendesignatedto sit·onpanels .of ·the Sixth CircuitiCourt.of 
Appeals on several occasions andhas•·written.alm9st twenty appellate opinions.:.· 
Serves as an adjunct professor at Michigan State Uniyersity, Detroit College of La~ and 
the ThomasM. Cooley Law School. . · . .. . · . · · 
JudgeMcKeague is a life~long resident ofJhe Lansing, Michigan chm~unity (lnci W9uJci, · · 
. be the firstappointeeto the SixthCircuit from the Lansing area. . .·. •.. ..· ·. : • · · 
Judge McKeague w(ls appointed by Chief JusticeRehnquistto serve on tQeiudici~~ 
Conference's Committee on Defender Services and is. the. chair of the. Commi ttee.'s 

~ .. ·' . ' . 

funding subcommittee. . . 
• Judge1'v1cKeague·seryed six year~·iritpe lJnited:States.Arm)'Reserve:· 

•. Controversial Issues 
' ' . . ·.·.· ··... ' 

• No real objections have been raised as to the qualifications of Judge·McK,eague'.whoisa'. ..... . 
distinguished and experienced jurist. ... · .· . · · .· . ·•. 

• · Opponents unreasonably seek toblockthe nominations of these judges beqmse ·priqr 
Congresses failed to confirm two of President Cli11ton' s n0111inees, That. gijevarice does 
not entitlethem to blockPresident Bush's.Michigan hominees. ··.···· . ·.· ,· ... · .. ·· .. ·.· · ...•.... ··• 
Ill the past, both parties have left nominations pending at the end of presidents' terrrts. 
The effort to blockPresident Bush's Michigan nomina.tions from the outset of his temri~ 
e:xtraordinary and· threatens a complete brea.kdown of·the. confirmation process: . 

I • •' ·, 

I . 
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Judge David W. Mc:l{eague 
Nominee to the U.S. Court of Appeals for the Sixtli Circuit 

. ' .. .. 

Judge David McKeague is ,a highly regarded federal district courtjildge with over a 
decade of experience on the bench. 

v Judge MGKeague was appointed to the United.States District Court for the Western 
District of Michigan i11 1992 after· being confirmed by unanimous consent of the 
Senate. · · 

v The American Bar Association has rated Judge McKeague ''Well Qualified" to.sit on 
the U.S. Court of Appeals for· the Sixth Circuit. 

./ As a district court judge; McKeague has been designated to sit on panels of the Sixth 
Circuit Court of Appeals on several occasions and ·has written almost twenty 
appellate. opinions. 

~.···· · Judge McKeague has had a distinguished career as a practicing attorn~y and law 
,• professor in addition to, his service on the federal bench. 

v · Judge McKeague serves as ~adjunct professor at Michigan State University,Detroit 
Gollege of Law and the Thomas M. Cooley Law School. .· · 

Prior to his appointment to .the federal bench, Judge McKeague practiced lavv as a 
partner at the Lansing, Michigan law firm of Foster, Swift, Collins & Smith. He had 
a diverse practice, handling a variety of matters involving financial transactions and · 
mergers, regulation of public utilities, commercial litigation, and bankrllptcy. 

' ' ' 

v Judge McKeague. received his J.D. in 1971 and.his bachelor'$ degree inBusiness 
Administratiop in 1968, both fromthe University of Michigan. . 

. .· . 

v ·· Judge McKeague belongs to the State Bar of Michigan and the DistrictpfColumbia 
Bar Association and is a founding Master and President ofthe American Inns of 
Court, Michigan State' University, De!roit College of Law. 

);> Judge l\'.lcKeague is a life-long resident of the Lansing, Michigan co~munity. He would 
.. be the .first appointee to the Sixtb Circuit fr~m th~ Lansing or Mid.;Mi~higan area. 

);>. Judge McKeague is dedicated to. improving the law and the administration of justice. 

v Judge McKeague was appointed by Chief Jus.tice Rehnquist t() serve on the Judicial 
Conference's Committee on Defender Senfices and is the chair ofthe. Committees 
funding .subcommittee. 

'8 
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Judge McKeague was also appdinted byChief Justice Rehnquist to the District 
Judges Education Committee of the Federal Judicial Center, ~hich JucJ.ge M~~eague 
chairs. . · . . . 

Judge McKeague hruded hisdistrict to a nationalreputationforinnov~tionin 
technology ... As Chairman of the Automation Qommittee·ofthe.WestemDistrict 
of Michigan,· Judge McKeague instituted a pilot .civil. electronic· filing program, ·. 

···.which allows attorneys in all civil cases inhis district tcrfile. case documents 
electronically. It is the first such program in Michigan, and only the seventh ·. 
nationwide. He also serves as Chairman oftl1e ADR Committee of the Western 
District of Michigan'. 

. . 
• 11- '. • -, •. • 

Judge McKeague is a Fellow oft~e +vfichigan State Bar Fpull.dation. 
l~ 

);>- Judge McKeague has served his state and local community in many voluntary 
· . capacities . 

./ .· Judge McKeague served six years in the United States Anny Reserve . 

./ Judge McKeague served. as a metnber of the National Board of Directors and as 
Regional Chairman of the Un~versity ofMichigan LawSchool 'Fund . 

./ . Judge McKeague has served in the community as a member of thebdards of 
. directors ofJuniorAchievemenfofMid~Michigan, 'of Camp Highfields, and of• 

Impression 5 Science.Muse.um. He,alsq sits on the.advisory council of Michigan 
State University's Wharton Center for the Performing.Arts. 

9 
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Statements by Select Supporters of'Jµdge McKeague' . 

ChiefJudge Rob~rt Holmes Bell, U.S.District(:ourt for the Westerii Districtof)\1iclligan 

"He's an excell~nt choice .. He wants to raise the reputation of the 6th Circuit intellectually, and I 
thinkhe will. ff e's not a doctrinaire judge. You can'tsay he's an arch~conservati've or h~.·s a 
liberal. He's reasonably pragmatic in his approach to applying the law. He lets the Jaw and the 

, facts take him where they take him.'' GRAND RAPIDS PRESS, Nov. 9; 2001. · · 

Lori M. Silsbury, Dykema Go.ssetf 

·~WhenJudge McKeague h~s been assigned to one ofour client's cases, I anialways confident 
that the clientwillreceive a fair, consideredreviewofthe relevant facts and law. In my opinion, 
Judge McKeague does not decide cases.based pn p()litical views or with a predispositiontoward 

·. a plaihtiff or a defendant. He meticulously works through the briefs and arguments ... and is ; 
one of the best prepared.Judges that l have had the privilege of appearing•before. That dedication 
to the law isbut one demonstration of his professionalism and commitment todeliverjustice to 
all that appear before him." Exr.;erptfrom letter to Ghairman Hatch, Sept. 26, 2003. · . . 

Webb A~ Smith, Foster, Swift, Collins &.Smith 

"Througho;1tthe 31 years, I have known JudgeMcKeagiieJo b6 honesf, profess~~mal and fair: He · .. 
demands high standards of performance from those who appear in.his Coµrt, without regard to 
the client one represents or the philosophy one espouses. ··At the same time,.he blends wisdom 
and reality when making his rulings. He treats all litigants and litigators with courtesy and 
respect. His rulings are well reasoned with due reg9fd fo,r prec~dent and thela..yproyided by the 
Legislative Branch of government." Excerpt from letter to Chairman Hatch, Oct .. 6, 2003. · ·. · 

Frank Harrison Reynolds, The Reynolds Law Firm · · 

· "'i am a practicing criminal defense attorney and have peel1 for the majority of1Tly career as an· 
attorney. As I represent clients in the judicial system;! look for fairness, decisiveness, clear legal · 1 

reasoning a:nd good judicial temperament from the bench. ·.1 have been abletoobservethese 
qualities in Judge :McKeagu~ during jury trials as weU ·as during motions and arguments over the 

. years since his appointment1as an Article JU DistJjctCourt Judge." Excerptfrom,[etter to.Chairman · 
Hatch, Oct. 8, 2003. · · · · '. 

Jo_.n W. Alllen, Varnum, Riddering, Schmidt, & How~ett 
, -. • ,. f 

·~r have practiced law in Michigan and in the Sixth Circuit.for over thirty ye3fs and. have knowri 
· Pavid McKe.ague aU .of that time. He is a person of unquestioned honor and int~grity. By his 
example, all the rest of us may set ou.r compasses, in both our professional and personal lives. : ... 
Most importantly, Judge McKeague' s judgments are sound, impartial, and prompt. He has 
consistently.demonstrated that he is a hard worker, and a very productive member of the federal 
judiciary. The United States Court of Appeals for the Sixth Circuit needs judges Hke David 
McKeague.'" Excerptfromletter to Chairman fiatch, ()ct.) 4,. 2003. · . . . . . 

i 
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• James S~ Brady, Miller, Johnson, Snell & Cummiskey 

• 

• 

' ' . 

"I have been a practicing lawyer in the Federal and State Courts for 34 years. In '!977, Pre~ident 
Jimmy Carter appointed me United States Attorney for the Western District of Michigan .... 
Judge McKeague would make an outstanding appellate judge. He would brlngto the United 
St.ates Court of Appeals for the Sixth Circuit the experience of a successful practitioner and trial 
judge. A judge that knows the law, the demands of the trial bench, the competence and _ 
ptofes$ionaliSm required ofth,e lawyers appearing before·him anda passion for justice. I:t1my 
opinion, Judge McKeague has all the necessary components to he a successful appellate judge." 
Excerpt from letter to Chairman Hatch, Oct. 15, 2003. · · 

Richard A. Kay, Varnum, Riddering, Schmidt, &Howlett 

"By way of background, lhav.e been in practice for 30 years in the Western-District of Michigan'.· . 
. . . Based on my trial experience before Judge McKeague in complex litigation, l found hini to 
be_ a skill,ed jurist with the very highest of leg;il skills. _His understanding arid applicatio11 of th.e 
law has been superior. His ability to distill complicated matters to their core issues is likewise 
excellent." Excerpt from letter to ChairmanHatch, Oct.f5, 2003 . 

";•., . 
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