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BRETT M. KAVANAUGH 
. I 

Nominee to the U.S. Court of Appeals for the DC Circuit 

Brett Kavanaugh is a well-respected attorney and highly qualified candidate for the 
DC Circuit, with strong bi-partisan support from the legal community. Mr. 
Kavanaugh has an extraordinary range of experience in the public and private sectors that 
makes him well:-su,ited for theD.C. Circuit. The ABA rated Mr. Kavanaugh "Wei! 
Qualified" to serve on the DC Circuit. 

v' He has practiced law iri the private and public sectors, for 14 years. He was a partner · 
at the law firm of Kirkland & Ellis; and has an outstanding reputation in the legal 
community. 

v' Judge Walter Stapleton said of Mr. Kavanaugh, "He really is a superstar. He is a rare 
match of talent and personality." Delaware Law Weekly, May 22, 2002. 

v' After arguing against Mr. Kavanaughin the Supreme Court, Washington attorney Jim 
Hamilton stated, "Brett is a lawyer of great competency, and he will be a force in this 
town for some time to come." News Conference with James Hamilton, Federal News 
Service, June 25, 1998. 

v' M~. Kavanaugh graduated from Yale College and Yale Law School, and served as the 
Notes Editor on the prestigious Yale Law Journal. 

. Mr. Kavanaugh has extensive experience in the appellate courts, both as a clerk and 
as counsel. 

. . 

.f. Mr. Kavanaugh clerkep for Supreme CoUrt Justice Anthony Kennedy, as well as 
. Judge Walter Stapleton of the Third Circuit.and Judge Alex Kozinski of the Ninth 

Circuit. · 

v' . Prior to his Supreme Court clerkship, Mr. Kavanaugh earned a prestigious 
fellowship in the Office of the Solicitor Gen.eral of the United States. The . 
Solicitor General's office represents the United States before the Supreme Court. 

· Mr. Kavanaugh has argued both civil and criminal matters before the Supreme 
Court and appellate courts throughout the country. 

~ Mr. Kavanaugh has dedicated the majority of bis career to public service in both 
the Executive and Judicial branches. 

v-· In addition to his service for three appellate judges and his work at the Department 
of Justice, Mr. Kavanaugh has worked for President Bush since 2001. 

v' . He currently serves as Assistant.to the President and Staff Secretary. In that 
capacity, he is responsible for the traditional functions of that office, including 
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coordinating all documents to and frorn the President. He previously served 
as Senior Associate Counsel andAssoci~te Counsel to the President. In that 

. cap~c.ity, he worked rn the numerous constitutional, legal, and ethical issues . 
. trad1t10nally handled by that office. . . 

Mr. Kavanaugh served as ap. Associate Counsel in .the Office of Independent 
Counsel, where he handled a number ofthe novel constitutional and legal issues 
presented during that investigation. 

Mr. Kavanaugh believesin giving back to his community. 

. . 
../ While in priv~te practice, Mr. Kavanaugh took on pro bono matters, 

j 

including repr,esentation oftheAdat Shalom congregation in Montgomery 
County, Maryland against theattempt to stop the construction of a synagogue in 
the county. · · · 

In addition to being active in his church, Mr. Kavanaugh has coached youth 
basketball and participated in other community activities . 
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Brett Kavanaugh - Experience 

AllegatiOn: . Brett Kavanaugh is not qualified to be a federal appellate judge because he lacks 
the necessary experience. (.. · · · . · . ·· · . 

Facts: 

~ Brett Kavanaugh has all of the qualities necessary to be an outstanding appellate 
judge. He has impeccable academic credentials and significant legal experience in 
the federal courts. 

The ABA, the Democrat's "Gold Standard," has rated him "Well Qualified" to 
serve as a judge on the DC Circuit . 

./ He has practiced law in the private and public ses;tors for 14 years. He was a 
partner at the law firm of Kirkland & Ellis, specializing in appellate litigation, and 
has an outstanding reputation in the legal community . 

./ Mr. Kavanaugh has dedicated a substantial portion of his career, 11 years, to 
public service. 

Mr. Kavanaugh has argued both civil and ~riilJ.inal matters before the Supreme 
·Court and appellate courts throughout the country . 

./ While serving as an Associate Counseliri the Office of Independent Counsel, Mr. 
Kavanaugh handled a number of the novel constitutional· and legal issues 
presented during that investigation. 

In private practice Mr: Kavanaugh focused on appellate matters and as part of his 
practice, he filed amicus briefs on b~half of clients with the U.S. Supreme Court. 

Mr. Kavanaugh has extensive experience in the appellate courts, both as a clerk aml 
as counsel . 

./ Mr. Kavanaugh served as aJaw clerk to Judge Walter Stapleton of the U.S. Court. 
of Appeals for the Third Circuit. 

He clerked on the Ninth Circuit for Judge Alex Kozinski of the U.S. Court of 
Appeals . 

./ Mr. Kavanaugh was a law clerk to U.S. Supreme Court Justice Anthony Kennedy. 

Prior to his Supreme Court clerkship, Mr. Kavan::mgh earned a prestigious 
fellowship in the Office of the Solicitor General ofthe United States. The 
Solicitor General's office represents the United. States before the Supreme Court . 
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· Only 3 of the 19 judges confirmed to the D.C. Circuit since President Carter's term 
began in 1977 previously had served as judges. 

. . 
./ · Democrat-appointed D.C Circuit judges with no prior judicial experiep.ce 

include: Harry Edwards, Merrick Garland, Ruth Bader Ginsburg, Abner· 
Mikva, David Tatel, and Patricia Wald,. .. . 

· ~ In his 2001 Year-End Report on the Federal Judiciary, Chief Justice Rehnquist argued 
that "we must not drastically shrink the number of judicial nominees who have . 
substantial experience in private practice." The Chief Justice also noted in his Report 
that "the federal Judiciary has traditionally drawn from a wide diversity ofprofessional 
backgrounds; with many of bur mo.st well-respected judges coming from private · 
pr~ctice." · · 

./ Supreme·Court Justice Louis Brandeis spent his whole career in private practice 
before he was named to the Supreme Court in 1916 . 

./ · Supreme Court Justice Byron White spent fourteen years in private practice and 
two years at the Justice Department before his appointment to the Court by 
President Kennedy in 1962. 

. . 

Supreme Court Justice Thurgood Marshall had nojudicial experience when .. 
President Kennedy reces's appointed him to the Second Circuit in 196L Marshall 
had served in private practice and as Special Counsel and Director of the NAACP 
prior to his appointment. · 

President Clinton: nominated, and the Senate confirmed, a total of 32 lawyers 
without any prior judicial experience to the U.S. Court of Appeals, including Judges 
David Tatel and Merrick Garland to the DC Circuit. · · 

Confirmed ClintonAppeals.<:ourt Judges Withoo.tPrior Judicial Experience 
') 

Name Circui~ · Confirmed 
M. Blane Michael Fourth September 30, 1993 
Robert Henry .. Tenth May 6, 1994 
Guido Calabresi Second · July 18,1994 
Michael Hawkins Ninth. .September 14, 1994 . 
William Bryson . Federal · Sept~mber 28,; 1994 
David Tatel DC October 6, 1994 
Sandra Lynch First Mai;ch 17, 1995 
Kareri. Moore Sixth-. March 24, 1995 
Carlos Lucero Tenth June 30, 1995 
·Diane ·wood· Seventh June 30, 1995 
Sidney Thomas Ninth January 2, 1996 

2 



• Merrick Garland .DC March 19, 1997 

Eric Clay Sixth July 31, 1997 -

Arthur Gajarsa Federal 'July31, 1997 

Ronald Gilman Sixth. November 6, 1997 

MargaretMcI<.eo\Vn Ninth. March 27, 1998 

Chester Straub Second June 1, 1998 

Robert Sack Second June 15, '1998 

John I<.elly Eighth. July3l, 1998 

William Fletcher Ninth October 8, 1998 

Robert I<.ing .Fourth October 9, 1998 r-: 

Robert I<.atzmann Second JulyJ4, 1999 

Raymond Fisher Ninth .. October 5, 1999 

Ronald Gould Ninth . November 17, 1999 

Richard Linn Federal November 19, 1999 

·Thomas Ambro Third February 10, 2000 

I<.ermit Bye Eighth . February 24, 2000 
Marsha Berzon Ninth March 9, 2000 , 

TimothyDyk Federal May24, 2000 

Robert Tallman Ninth May24, 2000 • Johnnie Ra\Vlinson Ninth July 21, 2000 

Roger Gregory Fourth . May 9, 2001 

• 
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Brett Kavanaugh ,..- Age · . 

Allegation: Brett Kavanaugh istoo young to be a federal appellate judge - he's only 39 years 
old . 

. Facts:. 

Mr. Kavanaugh would bring a .broad range of ex;perience to the court . 

./ Mr.Kavanaugh's legal work ranges from service asassociafo counsel to the 
President,.to app~llate lawyer in private practice, to experience as a prosecutor . 

./ Mr. Kavanaugh has clerked aftWo of the U.S. Courts of Appeal, the Third and 
. Ninth Circuits, and at the Supreme Court .. He would bring to the D.C. Circuit his 
experience with those courts . 

./ In private practice and during hissyrvice as a prosecutor, Mr.Kavanaugh 
participated in appellate matter~ in a number of the federal courts of appeal. 

: ' 

~ All thiee of the judges for whom Mr.Kavanaugh clerked were appointed to the bench 
before they were 39. All have been recognized as distinguished jurists. 

Justice Kennedy was appointed to the 9th Circuit when he was 38 years old. 

Judge Kozinski was ~ppointed to the 9thCircuit when he was.35 years old.· 

./ · Judge Staplefon wa~ appointed t6 the district court at 35 and later elevated to the 
3rd Circuit. . . · , · ·. . · . 

. There are many examples ofjudges who were appointed to the bench at a young age and 
have had illustrious careers.· · · , 

Name ', ,' Circuit At!e 
Judge Harry Edward~ DC : ' 

39 
Judge Douj:!;las Ginsburg DC .. ·' 40 
Judge Kenneth Starr DC 37 
Judge Samuel Alito 3ra ', ' 

40 
( 

· Judge·J. Michael Luttig 4tn 37 
Judge Karen Williams 4tn 40 
Judge J. Harviy Wilkinson 4th 39 
Judge Edith Jones 5th 

i 35 
Judge Frank Easterbrook 7tn 

" 36 
Judge Donald Lay 8tn , 40 
Judge Steven Colloton 8tn 40 ".· 

. Judge Anthony Kennedy (later 9th . 38 
,, 

\, 

,' 
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appointed to the Supreme Court) 

JudgeMary Schroeder 9th 38 
·Judge Alex· K,ozinski 9tn 35 
Judge Deanell Tacha ·. 10tn ', 39 
Judge Stephanie Seymour 10tn 

·. 39 
.. Judge J.L. Edmondson 11 tn '39 

~ · Age should not-be a measure ofa person's experience .. Many distinguished senators 
began their service at a young age . 

../ Senators Biden and Kennedy were elect~d to the Senate ~t the age .of 30, and 
Senator Leahy was elected at 34 . 
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BrettKavanaugh - Starr Report 

Allegation: , Brett Kavanaugh was Cl. co.:. author of Independent Counsel's Ken Starr's report to 
the House of Representatives, in wpich Starr alleged that there were grounds for 
impeaching President Clinton. I{avanaugh's participation in Starr's investigation , 

' ' 

of the Monica Lewil.lsky affair evidences his partisan, right.:.wing agenda; 

Facts: 

~ According to numerous press reports, Mr. Kavanaugh did not author the narrative 
section of the Independent Counsel's report that chrc:micled in det,ail President 
Clinton's sexual encounters with Monica Lewinsky. 

Mr. Kavanuagh has since criticized the House of Representatives for releasimg the 
report to the public before reviewing it. See Brett M.Kavanaugh, "First Let Congress Do Its 
Job," The Washington Post, Feb. 26, 1999, at A27. 

The section of the Independent Counsel's report co-authored by Mr. Kavanaugh -
grounds for impeachment- was required by law, and the allegations contained in 
that section were confirmed by subsequent events. 

Federal law required Iridependent Counsel Starr to advise the House of 
Representatives of "any substantial and credible information" uncovered during 
the cqurse of his investigation that may constitute grounds for impeachment. See 
28 U.S.C. § 595(c) . 

../ According to prs:ss reports, Mr. Kavanaugh co.:.authored the section of the 
Independent Counsel's report that explained the substantial and credible 
'information that may constitute grounds for impeachment. This section 
smi:nllarized the 'Specific evidence. supporting tht; allegations that President 
Clinton made false statements under oath and attempted to obstruct justice. 

~ The Independent Counsel's report never stated th,at President Clinton should have 
been impeached. Rather, it only explained that the Office of Independent Counsel 
had uncovered substantial and credible information that may constitute grounds for 
impeachment. This conclusion was clearly borne out by subsequent events . 

../ The House of Representatives determined that the information presented by the 
. Independent Counsel constituted grounds,forimpeachment. By a'vote of228-
206, the House voted to impeach President Clinton for perjuring himself before a 
grand jury. And by a vote of221~212, the House voted to impeach President 
Clinton for obstructing justice. / 

../ After a trial in the U.S. Senate, fifty Senators voted to remove PresidentClinton 
from office for obstructing justice. , , · 

I I I I 
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Numerous Democrats co-sponsored a censure resolution introduced by 
Senator Feinstein that,stated that Pr~sident Clinton "gave false or misleading 
testimony and his actions [) had the effect of impeding discovery of evidence 
in judicial proceedings.", S.Res. 44, 1061

h Cong. (1999). · 

• Members of the Senate who co-sponsored the censure resolution included: 
Senator Durbin (D:-IL), Senator Kennedy (D.,MA), Senator Kohl (D-WI),. 
Senator Schumer (D-NY), Minority Leader Tom Daschle (D-SD), and Senator 
John Kerry (D.:MA). 

• Then-Congressman Schumer, as Senator-elect stated that "itis clear that the 
President lied when he testified before the grand jury.'' 

U.S. District Court Judge Susan ,Webber Wright later held President Clinton in 
contempt for "giving false, misleading, and evasive answers that were designed to 
obstruct the judicial process'; in PaulaJones's sexual harassment lawsuit and 
ordered him to pay a fine of $90,000. 

In January 2001, President Clititon admitted to givi~g "evasive and misleading 
answers, in violation of Judge Wright's discovery's orders" during his deposition 
in PaulaJones's sexuaJ harassment lawsuit. As a result, he agreed to pay a 
$25,000 fine and give up his law license for five years. 

The U.S. Senate already has confirmed judicial and other nominees who worked for 
Independent Counsel Ken Starr. If these nominees' work for the Independent . , 
Counsel was not disqualifying, then there is. no reason why BrettKavanaugh sho1llld 
not be confirmed because of his wotk'for the Office of Independent Counsel. , 

./ Steven Colloton served as Associate Independent Counsel from 1995 to 1996 and 
was confirmed for a seat cm the Eighth Circuit Court of Appeals on September 4, 
2003 by .a vote of94 to. l, ,l!e was confirmed to be the l,T.S. Attorney for the 

.·Southern District of!owa on September 5, 2001,hy a voice vote . 

./ John Bates served as Deputy Inciependen(Counsel from 1995 to 1997 and was 
· confirmed for a seat on the U.S. District Court for .the District of Columbia on 

December 11, 2001 by a vote of97to'o . 

. / ·. · Aniy St. Eve served as Associate fudep~ndent Counsel from 1994 to 1996 and 
was confirmed for a seat on the U.S. District Court for the Northern District of 
Ulinois on August 1, 2002 by a voice vote. 

William Duffey served as Associate Independent Counsel from 1994. to 1995 and, 
was confirmed to be the U.S. Attorney for the Northern District of Georgia on 
November 6, 2001, by a voice vote. Mr. Duffey recently w.as nominated for a seat 
on the United States District Court for Northern District of Georgia and was voted 
out of the Senate Judiciary Committee on February 5,2004, by unanimous 
consent. 
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Karin Immergut served as Associate Independent Counsel in 1998 and was 
confirmed to be the U,S. Attorney for the District of Oregon on October 3, 2003 
by a voice vote. · · 

Alex Azar served as Associate Independent Counsel from 1994 to 1996 and was 
confirmed to be the General Counsel of the Department of Health and Human 
Services on August 3, 2001, by a voice vote . 

./ Eric Dreiband served as Associate Independent Counsel from 1997 to 2000 and ·· 
was confirmed to be General Counsel of the Equal Employment Opportunity 
Commission on July 31, 2003, by a voice vote. · 

Julie Myers served as Associate IndependentCounselfrom 1998 to 1999 and was 
confirmed to be an Assistant Secretary of Commerce on October 17, 2003, by a 
voice vote. . 
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' The Washington Post, February 26, 1999 

Copyright 1999 The Washington Post 
The Washington Post 

View Related Topics 

Febr-uary 26, 1999, Friday, Final Edition 

SECTION: OP-ED; Pg. A27 

LENGTH: 1274 words 

HEADLINE: Ffrst Let Congress Do. Its Job; A deep structural flaw in the independent counsel 
statute. 

BYLINE: Brett M. Kavanaugh 

BODY: 
To many of us, including many who have worked in the independent counsel's office; it 
seemed clear long ago that the independent counsel statute is a dubious idea. But why . 
exactly is the statute so bad? After all, are independent counsel investigations really more 
aggressive than the often.bare-knuckled Justice Department investigations of political figures 
such as Mayor Marion Barry or Rep. Joseph McDade? The answer is almost certainly no, as 
any honest defense lawyerwould concede. 

But there is a deeper structural flaw with the statute. It permits Congress to enlist an outside 
agency within the executive branch (the independent counsel) to conduct an intensive 
investigation of a president or his administration and then report to Congress and the public 
on the results. The statute thus allows Congress to avoid its own investigativeand oversight 
responsibilities and thereby avoid (or at least defer) respon\sibility for unpopular or politically 

.. divisive investigations. The Lewinsky matter is the clearest example yet of this unfortunate 
phenomenon. 

To begin with, after allegations of presideritiaJ obstruction of jlilstice landed in the public 
domain in January 1998, the House did nothing for nearly eight m()nths, but instead deferred 
to the independent counsel's investigation. That is not what the Constitution contemplated. . 
When Congress learns of serious allegations against a president, it must quickly determine 
whether the president is to remain in office1 for only Congress (not ari independent counsel) 
has the authority' to make that initial.and fundamental decision. · 

In the Lewinsky case, for example, the House Judiciary Committee c'ould have questio~1ed. 
Monica Lewinsky, Betty Currie, Vernon Jordan and perhaps even the president in early 1998 
(an approach this author publicly advocated at that time), granted immunity where necessary 
and gotten to the truth. There simply was no need for this.mess to have occupied the country 
for 13 months. 

The constitutional confusion continued when the independent counsel submitted his referral 
to Congress in September. Consistent with the independlent counsel statute, the· referral 
identified several possible "grounds for impeachment," the statutory prerequisite for an 
independent counsel to directly submit grand jury Information involving presidential 
misconduct to Congress. But that raises a serious question: Why does the statute authorize 
an independent counsel, a member of the executive branch, to describe the possible ·grounds 
for impeachment ofthe president, a decision in the exclusive province of Congress. ·· 
(Disclosure: I worked on that part of the inpependent counsel's referral that identified 
possible legal grounds for impeachment~) · 

·The constitutional confusion p~rsisted·after the referral arrived in Congress. Most assumed 

/' 
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· thatthe Judiciary Committee would, at a min,imum, carefully review the referral before 
authorizing any public release.so·me thoughtthat the committee might riot release materials· 
suhrnitt~d'by the independent counsel at all, but instead simply :use the referral as a'. • 
springboard to plan and conduct its own in'vestigatron. Indeed, the Rodino Judiciary . 
Committee apparently never released the .1974 Jaworski referral, and the Senate Judiciary 
Committee carefully guards the somewhat analogous FBI. background reports on presidential 
nominees. 

In this instance, however, after an overwhelming bipartisan vote, the House publicly released 
the independent counsel's report without even reviewing it beforehand -- notwithstanding · 
widespread recognition that the referr.al necessarily would describe extraordinarily sensitive 
evidence and personal information. The House's immediate and .unscreened release ofthe 
referral and subsequent release of truckloads of sensitive grand jurimaterial--'the 
president's grand jury videotape, grand jury transcripts, the Tripp-Lewinsky audiotapes and 
the like -- obviously caused unnecessary harm to Congress, the presidency, the independent 
counsel and the public discourse .. 

. The referral process also exposed yet again the fundan,'ental flaw in the statute's requirement 
that independent counsels file substantive reports, as opposed to simply providing Congress 
raw evidence. The reports divert attention from the evidence to the perceived accuracy and· 
fairness ·of the report. Because independent counsel cases involve political figures, the 
prosecutorial reports are inevitably attacked as politicallymotivated documents·. We now 
have plenty of examples: the McKai report (attacked as unfair to Edwin Meese), the Walsh 
report (attacked as unfair to presidents Reagan and Bush) and theStarr report (attacked as 
unfair to President Clinton). Congress's original conception of independent counsel reports --
that the independent counsel's recitation and interpretation of the evidence wo.uld be· F 

accepted as gospel by all -- refle,cts a post"'W,atergate n.aivete that has been flatly disproved 
by two decades of experience. 

• In this case, moreover, the House's massive public release of the referral and backup 
evidence not only was unwise on its own terms, but also suggested that the independent 
counsel ~'" not the House -- was defi[iing the impeac:hrnent process. Of course, after the 
public release .of the referral, many believed ·that constitutional normality would return -- that 

·the Judiciary Committee would conduct its own investigation and probe witnesses directly, a 
seemingly necessary ingredient before impeaching arid removing a president of the United 
States. But that,. too, never happened. Instead, to the chagrin of constitutional pwrists, both 
the House and the Senate rendered the.ir judgm'ents without a full and independent 
congressional investig·ation in either body~ 

So now that it is over, whom do we blame for. the morphing of constitutional roles we 
witnessed over the last year? No .one ·can legi.timately blame the iAdepe~dent counsel: He> 
followed the statute- and the mandate given him by the attorney gen'eral and thre·e-judge. 
cburt(Sam Dash's reinterpretations notwithstanding), and it obviously was not his role to tell 
the House that it should be more aggressive in conducting its own impeachment process. Nor 
can one place much criticism on the House Judiciary Committee, for it deferred to a process 

· seemingly ordained by the independent counsel statute. Rather, the blame lies squarely on 
the independent counsel statute itself -- the hydraulic force that facilitated, and even caused, 
the unfortunate blending of constitutional roles throughout the impeachment process. Yet 

'- another reason to end this statute and revert to·a system niore closely resembling the 
tried-and-true discretionary system of administration:-appointed special prosecutors -- one in 

'whi.ch. Congress does its job and overs~es the· executive; · · 

To be clear, my criticism of the.process the country underwentoverthe past year.is not to 
say.whether President Clinton should or should not have been removed from office .. One can 
argue that the presfdent would have been removed had the proper constitutional process 
been followed. Alternatively, one can argue that he never would have been impeached. 
Regardless, the procedure that Congress followed in this case, pursuant to the independent 
counsel statute, was deeply flawed in that it required a single quasi-executive branch officer 

~ of3 7/3/03 9:16 AM 
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' 
-- who was, on the one hand, defenseless against relentless and orchestrated political 
assaults and, on the other harid, .unaccountable to the people -- to define the. impeachment 
process. 

,, ' 

The writer, a Washington attorney, ser\ied as an'associate counsel Jor independent counsel 
Kenneth W: Starr. 
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Brett ~avanaugh - Vince Foster Investigation 

· Allegation: BrettKavanaugh's work for Independent Counsel Kenneth Starr while he 
investigated the Clinton Admini.stration demonstrates Mr. Kavanaugh'~ partisan, 
right wing agenda. In particular, Mr. Kavanaugh investigated the circumstances 
surrounding former Deputy White House Counsel Vince Foster's death for three 
years after four separate investigations already had concluded that Mr. Foster 
committed sui.cide. 

Facts: 

·~ ·Mr. Kavanaugh's work on the investigation.of Vince Foster's death demonstrates. 
·his fairness and impartiality. · 

While working for Independent Counsel Kenneth Starr, Mr. Kavanaugh was the 
line attorney responsible for the Office of Independent Counsel's investigation 
into Vince Foster's death. Mr. Kavanaugh also prepared the Office of 
Independent Counsel's report on Vince Foster's death. · 

In the report prepared by Mr. ~avanaugb, the Office of Independent 
Counsel concluded that Vince F.oster had committed suicide, thus debunking 
alternative conspiracy theories advanced by critics of the Clinton 
Administration. · · · · 

Mr, Kavanaugh's role in the Vince Foster investigation evidences his ability to 
assess evidence'impartially and refutes any allegation that his decision-making is 
driven by ideological or partisan considerations. · 

~· Mr. Kavanaugh's work on theinvestigation of Vince Foster's death was carefuland 
thorough and demo11s.trates his outstanding skills as a lawyer . 

./ In investigating Vince Foster's death, Mr. Kavanaugh was required to manage and 
review the work of numerous .FBI agents and investigators, FBI laboratory 
officials, and leading national experts on forensic and psychological issues. 

Mr. Kavanaugh conducted interviews with awide variety of witnesses concerning 
both tlie cause of Vince Foster's death and his state of mind . 

./. While some have complained that the Independent Counsel's investigation of 
Vince Foster's death.took too long and was u,nnecessary, a careful, thorough, and 
detailed investigation was necess~ry under the Inc,lependent Counsel's mandate. 

· ··~ The report prepared by Mr. Kavanaugh demonstrated sensitivity to Vince Foster's 
family. · · · . . · 

Although photographs taken of Vince Foster'.s body after his death were relevant 
to the investigation, they were.excluded from the report prepared by Mr. 

I I • : I 
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Kavanaugh because "[t]he potential for misuse and exploitation of such 
photographs [was] both substantial and obvious." s,.,eReport on the Death a/Vincent 
W Foster Jr., By the Office of fndependent Counsel, In re: Madison Guaranty Savings & Loan 

Ass'n, to the Special Division of the United States_ Court of Appeals for the District of Columbia 
Circuit (filed July 15, 1997), Section III.P. · 

The Office of the Independent CounsePs investigation into the death of Vince Foster 
· was compelled by its court-assigned jurisd~ctimi.. · 

. ./ ·· The SpecialDivision ofthe United States Court of Appeals for the District of 
Columbia Circuit asked the Office of the Independent Counsel to investigate and 
prosecute matters "relating· in arty :way to Janies B. McDougal's, President 
William Jefferson Clinton's, or Mrs. Hillary Rodham Clinton's relationships with 
Madison Guaranty Savings &Loan Association, Whitewater Development 
Corporation, or Capital-Management Services, Inc." 

\ 
. . . 

./ Thedeath of Vince Foster fell within the Office of the Independent Counsel's 
·.jurisdiction bothbecause ofthewayWhitewater-relateddocuments from Mr. 

Foster's office wetehandled after his death, and because of Mr. Foster's possible 
role ot involvement in Whitewater-reia:ted.events under investigation bythe 
Office of Independent Couns.el., ·· · 

The U;S. Senate has confirmed judicial and other no~inees who worked for 
Independent Co'1nsel Ken Starr. If these nominees' work for the Independent ' 
Counsel was not disqualifying, then there is no reason why Brett Kavanaugh should 
be disqualified because of bis work for lndepend((nt Counsel Starr. ··· 

' - . "' -. 

./ Steven Colloton servec:l as Associate Independent Ccrnnsel froml995 to 1996 and 
w;as confirmed for a Seat.on the Eighth Circuit Court of Appeals on September4, 
2003 by a vote of 94 to 1. He was confirmed to be the U.S, Attorney for the 
Southern District of Iowa on September 5, 2001, bya voice vote. 

. . . 
John Bates served as DeputyJndependent Counsel from 1995 to 1997 and was 
confirmed for a seat on the U.S. District Court for the District of Columbia on 
December 11, 2001 by a vote of 97 to 0 .. · 

./ Amy St. Eve served as Associate Independe~t Coul1sel from 1994 to 1996 and. 
was confirmed for a seat on the U.S. District Court for the Northern District of 
Illinois on August 1, 2002 by a voice vote . 

./ William Duffey served as Associate Ill.dependent Counsel from 1994 to 1995 and 
:was ~onfirmed to be th.e U.S. Attorney for th.eNorthern District of Georgia on 
November 6, 2001, bya voice vote~ Mr. Duffey recentlywas nominated for a seat 
on the United States District Cowt for Northern District of Georgia and was voted 
out of the Senate Judiciary Committee on February 5, 2004, by unanimous · 
consent. 

I 
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./ 
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Karin hnmergut serv'ed as.Associate Independent Counsel in 1998 and was . 
confirmed to be the U.S. Attorney for theDistrict of Oregon on October3,.2003 
by a voice vote. · 

' ' ' 

Alex Azar served as.Associate IndependerttCounsel from 1994 to 1996 and was 
confirmed to be the .General Counsel of the Department of Health andHuman 
Services on August 3, 2001, by a.voic~ vote: · 

... '. ' : : . ' ' 

Eric Dreiband served as Associate Independent Counsel from 1997 to 2000 and 
was confirmed to be General Counsel of the Equal Employment Opportunity 
Commission on July 31, 2003, by a Voice vote. · 

Julie Myers served as Associate Independent Counsel from 1998to1999 and was 
confirmed to be an Assistant Secretary of Commerce on October 17, 2003, by a 

· voice vote. 

'~ •• ' :- < 
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• .Brett Kavanaugh - Georgetown Law Journal Article 

Allegation:. In a 1998 article for the Georgetown Law Journal, Brett Kavanaugh argued for a 
narrow interpretation ofexecutive privilege and specifically stated that courts 
could only enforce executive privilege claims with respect to national security and 

Facts: 

,_ foreign affairs information. As Associate White House Counsel, however, Mr. 
Kavanaugh was involved with asserting executive privilege in a variety of other 
contexts, including documents relating to Vice President Cheney's energy policy 
task force, the Enron investigation, and the Marc Rich pardon. 

~ Mr. Kavanaugh's Georgetown Law Journal article demonstrates his impartiality 

J . 

·. and ability to analyze issues ,without respect to ideological or partisan concerns. 

,/ While President Clintonwasin office and thus subject to possible criminal 
indictment for perjury and obstrtlction of justice, Mr. Kavanaugh called on 
Congress in his article ·to clarify that a sitting President is not subject to criminal 
indictment while in office. See Brett M. Kavanaugh, The President and the Independent 
Counsel, Geo. L.J. 2133, 2157(1998), . 

The positions taken by Mr. Kavanaugh as Associate White House Counsel are 
consistent with the views regarding executive privileges that he expressed in his 
Georgetown Law Journal article. · · · 

./ In his Georgetown Law Journal article, Mr. Kavanaugh was addressing only 
claims of executive privilege in response to grand jury subpoenas or criminal 
trial subpoenas when he stated that courts would only enforce such claims in the . 
context of national security or foreign affairs information. Id. at 2162. 

Mr. Kavanaugh also argued, however, that' a presumptive privilege for 
Presidential communications. existed, not limited to the areas of national security 
and foreign affairs, and that "it may well be aqsolute in civil, congressional, and 
FOIA proceedings~~· Mr. Kavanaugh clarified that "it is only in the discrete realm 
of criminal proceedings where the privilege may be overcome." Id. at 2171. 

As Associate White House Counsel, Mr. Kavanaugh has never worked oh a 
matter where the President invoked or threatened to invoke executive 
privilege in responding to a: grand jury subpoena or a criminal trial 
subpoena. There is thus no contradiction between the views expressed in his 
Georgetown Law Journal article and his actions while working at the White 
House. · 

Mr. Kavanaugh's article presented a thoughtful examination of the probl~ms 
associated with the independent counselsfatute and offered a moderate and sensible 
set of recommendations for reform. · · 



• 

• 

• 

Among the difficulties Mr. Kavanaugh identified with the independent counsel 
system existing at the time were the length and politicization of independent 
counsel investigations. Id. at2135 . 

./ He also argued that the appointment and removal provisions pertaining to 
independent counsels, both intheory and in fact, led to unaccountable · 
independent counsels. Id. 

( 

· ./ To solve these problems, Mr. Kavanaugh set forth several proposals. For 
example, Mr. Kavanaugh suggestedthat independent counsels.should be 

. nominated by the President and confinned by the Senate, and that the President 
should have absolute discretion over whether and when to appoint an independent 
counsel. Id. at 2135-36 . 

./ Jerome Shestack, the President of the American Bar Association at the time that 
Mr. Kavanuagh' s article was published, complimented his "well-reasoned and 
objectively presented recommendations" and noted his "most scholarly and 
comprehensive review of the issues of ·executive privilege." Jerome J. Shestack, 
The Independent Counsel Act Revisited, 86 Geo. L.J. 20il, 2019 (1998) . 
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*2134 INTRODUCTION 

Officials in the executive branch, including the President and the Attorney General, have an incentive not to find 
criminal wrm1gdoing on .the part of high-level executive branch officials. A finding that such officials committed 
criminal wrongdoing has a negative, sometimes debilitating, impact on the President's public approval and his 
credibility with .Congress--and thus· ultima'tely redounds to the detriment of his. political party and the social, 
economic; military, and diplomatic policies that the President, the Attorney General, and other high-rankii;ig 

' members of the Justice Department champion. [FNI] Forthose, reasons, the criminal ii).vestigation and prosecution 
of executive branch officials by the fostice Department poses an actual conflict of interest, as well as the appearance 
thereof. 

Jn addition, when the law of executive privilege is unclear or involves the application of ,a balancing test, the 
Attorney General labors und.er a further conflict of interest. When the Justice Department seeks access to internal 
executive branch communications, the Attorney General simultaneously must perform two potentially contradictory_ 
functions. First, she must act as .the chief legal advisor to the executive branch (a role in which she generally would 
seek to protect the confidentiality of executive branch corrirtmnications). Second, she must serve as a prosecutor (a 

· role in which she generally would seek to cabin privileges so as to secure relevant evidence). As former Watergate, 
prosecutor Archibald Cox recognized and as Attorney General Reno's role in the privilege disputes between the 
President and the Whitewater Independent Counsel has revealed; those dual roles place the Attorney General in a 
diffj.cult, if not impossible, position in det~rmining when the Pre.sident's assertion of privileges should be challenged. 
[FN2] This conflict alon'~ necessitates an outside prosecutor *2135 {unless the Attorney General announces at the 
outset of the investigation that she will not accede to ·any. executive privilege claim other than national security). 
Otherwise, the public cannot be sure that the Attorney General has not improperly sacrificed law enforcement to the 
.President's assertion:of executive privilege, · · 

The conflicts of interest under which the Attorney General labors in the investigation and prosecution of executive 
branch officials, particularly high- level executive branch officials, historically have necessitated a statutory 
mechanism for the appointment of some kind of outside prosecutor for certain sensitive investigations and cases. As 

· the Watergate Special Prosecution TaskForce stated in its report, "the Justice Department has difficulty investigating 
and prosecuting high officials," and "an independent prosecutor is freer to act according to politically neutral 
principles of fairness and justice." [FN3] This article agrees that some mechanism for the appointment of an outside 
prosecutbr is necessary in some cases. 

. . 

Nonetheless, Congress can improve the current "independent coun~el" system, which was established by the Ethics 
in Goverrtment Act of 1978. [FN4] Several problems have been identified with the current system, including the 

· ·following: (1) the appointment mechanism, by attempting to specify situations where an independent counsel is 
necessary, requir~s 'the President and Attorney General to seek appointment of an independent counsel in cases 
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where it is not warranted and permits the President and Attorney General to avoid appointment of an independent 
counsel in cases where it is warranted; (2) the appointment and removal provisions (which do not involve the 
President) are contrary to ourconstitutional system of separation of powers and, both in theory and perception, lead 
to unaccountable independent counsels; (3) the investigations last too long; (4) an independent counsel can 
investigate matters beyond the initial grant of jurisdiction; and (5) independent counsel investigations have become 
"politicized" (a commonly used but rarely defined term). · 

This article suggests that those problems--to the extent they are unique to an independent counsel and ,do not apply 
to federal white-collar investigatiohs more generally--result primarily from the uneasy relationship between the 

.President and the independent counsel that the independent counsel statute creates. This article advances several 
proposals that would clarify the President's role iri independent counsel investigations, thereby reducing the number , . ' 
of investigations and expediting those that are necessary. Each of these proposals stands on its own; the adoption of ' 
any one proposal does not necessitate or depend upon the adoption of any other. ' 

First, Congress should change the provision for appointing an indepepdent *2136 counsel. A "special ~ounsel" 
[FN5] should be appointed in the manner constitutionally mandated for the appointment of other high-level executive 
branch officials: nomination by the President and confinnation by the Senate. Currently, an independent counsel is 
appomted .by a three-judge panel selected by the Chief Justice of the United States. Although this unusual procedure 
survived constitutional scrutiny in Morrison v. Ols,on, [FN6] it is unW:ise to assign a small panel of federal judges to 
select the special counsel bec.ause the prosecutor, no matter how qualified, Will lack the accountability and the instant 
credibility that comes from presidential appointment and Senate confirmation. Appointment by the President, 
together With confirmation by the Senate, would pnivide greater public credibility and moral authority.to the 
independent counsel and would dramatically diminish the'ability of a President and his surrogates, both in Congress 
and elsewhere, to attack the independent counsel as "politically motivated." In addition, any supposed concerns 
about "accountability" would be alleviated if the independent counsel were appointed (and removable). in the.same 
manner as other high-level executive branch officials. 

Second; the President should have absolute discretion (necyssarily iilfluenced, of course, by congressional and 
public opinion) whether and when to appoint an independent counsel. The current statute, by attempting to specify in 
minute detail the precise situations requiring an independent counsel, is largely overinclusive, thus producing too 
many investigations. At the same time, the statute is underinclusive because it allows an Attorney General to use the 
law as a shield in situations that by any ordinary measure would warrant the appointnient of a special counsel. 

For example, Attorney General Janet Reno appointed an independent counsel to investigate whether Secretary of 
Agriculture Michael Espy accepted illegal gratuities--a very important investigation, but one that Congress and the 
1people might have entrUsteq to tpe Justice Department. [FN7] On the other hand, the Attorney General has refused to 
appoint ah independent counsel for the campaign fund-raising llliltter based on a narrow analysis of the independent 
counsel statute's triggering mechanism. That approach ignores the broader question that should be the issue (and 
historically.has been the issue): At the end of the day, Will the American people and the Congress have confidence in 
the credibility of the Justice Department investigation if it culminates in a no-prosecution decision against those 
high-level executive. branch officials under investigation? · . 

Third, with respect to an independent counsel's jurisdiction, Congress should *2137 codify and expand upon the 
Eighth Circuit's 1996 decision in United States v. Tucker [FN8] to ensille that the President and the Attorney 
General, rather than any court, define and monitor the independent counsel's jurisdiction. Such a clarification would 
place sole responsibility, for the independent counsel's jurisdiction on these. publicly accountable officials. Congress 
will exercise sufficient oversight to deter the President and Attorney General from illegitimately restricting the 
independenfcounsel's jurisdiction. This change would greatly expedite special counsel investigations. Jurisdictional 
challenges have caused severe, delays. For example, a specious challenge to the Whitewater Independent Counsel's 
jurisdiction delayed a trial of Arkansas Governor Jim Guy Tucker for over two and one-half years before he and his 
codefendants finally pied guilty. 

Fourth, Congress should eliminate the stati.Jtory reporting requirement. The reporting requirement adds great time 
and expense to independent counsel investigations, and the reports are inevitablyviewed as political documents. The 

) - ' 
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ordinary rules of piosecutorial secrecy should apply to ·. ev.idence gathered during an independent counsel 
investigation, except that the special counsel should be authorized to provide the President and the House Judiciary 
Committee with a classified report of any evidence regarding possible misconduct by current. officers of the 
executive branch (including the President) that might dicta.te .rernoval by the President or impeachment by the 
Congress: · . 1 

. • " 

Fifth, Congress can answer a question that the Constitution d~es ,not explicitly address, but that can greatly 
influence independent counsel investigations: Is the·President of the United States subject to criminal indictment 
while he serves in office? Congress should establish that the President can be indicted only after he leaves office 
voluntarily or is impeached by the House of Representatives and con_victed and removed by the Senate. Removal of 
the. President is a process inextricabJy-mtertwined with its seismic political effects. Any investigation that might 
conceivably result in the rerrioval of the .President cannot be separated from: the dramatic and drastic consequences 
that would ensue. This threat inevitably causes the President to treat the special counsel as a dangerous adversary 
instead of as a federal prosecu~or seekin~ to root out criminality. 

Whether the Constitutiol). allows indictment of a sitting President is debatable (thus, Congress would not. have the 
authority to establish definiti:vely that a sitting President is subject to indictment). Removing that uncertainty by 
providing that. the President i~ not subject to indictment would e?'pedite investigations in which the President is 
involved (Watergate, Iran- Contra, and Whitewater) ~pd would ensure .that the ultimate judgment on the President's 
conduct (inevitably wrapped up in its political effects )is made where all great national political judgmentS ultimately 
must be made--in the Congress of the United States. . · 

, - . . ' . . ' " ' -.'· . . '· 

Sixth; Congress should codify the current Jaw of executive privilege available in criminal litigation to the effect that 
the President may not maintain any executive privilege, . other than a national security privilege, in response to a 

· *2138 grand jury. or criminal trial subpoena sought by the United States. That rule strikes the appropriate balance 
between the need· of federal. law enforcement to conduct a thorough investigation and the need of the President for 
confidential discussions and advice. ·Codifying the law of executive privilege in this manner would expedite 

.. investigations of executive brarich officials and ensure that such Investigations are thorough and effective (at 'Ieast, 
unless the courts were to reverse course and fashion a.broader privilege as a matter of constitutional law). 

These six proposals together would reduce the number of special. counsel investigations and expedite those 
investigations that do .occur. The proposals. would enhance the public credibility of special counsel investigations, 
reduce the inherent tension between the President and the special counsel, and better enable a special counsel to 
conduct· a thorough and effective law enforcement investigation of executive branch wrongdoing. Finally; the 
changes would ensure that a specific entity.(Congress)is direCtly and-solely responsible for overseeing the conduct 
of the President of the United States and determining, in the first instance, whether that conduct warrants a public 
sanction. · ' · · · · 

L BACKGROUND 

A. THE CURRENT. LEGAL SCHEME 

l. The Policy Justification for a Special Counsel 

The theory behind the appointment of an outside federal prosecutor is that the Justice Department cannofbe trusted 
to investigate ari executive branch 'offidal as thoroughlyas the Justice Department would investigate some other 
similarly situated person. [FN9] Regardless whether the Justice Department is actually capable of putting political 
self-interest aside and conducting a thorough investigation, the problem remains. In cas·es i~ which charges are not 
brought; Congress and the public will question whether the investigation has been as thorough and aggressive as it 
would h.ave been absent the political incentive not to .indict. There is no real or meaningful check to deter an under-

.. aggressive or white-washed Justice Department investigation of executive branch officials or iheir associates. 

On the flip side, however; contrary to the claims of sorrie. critics, there is a real check against an overcaggressive 
special prosecutor~-the same check that deters an overcaggressive Justice Department prosecutor. It is the jury. As 
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Professor Katy Harriger correctly noted: . 
Prosecutors, both independent and regular, must have suffiCient evidence to. *2139 convince:; a jury that a crime 

has been committed. One clear constraint on·independent counsel .. , is one that is on allprosecutors. They mustask .· 
themselves .whether their case Will pass the "smell test" in front of ajury. ·wm they find criminal action beyond a 
reasonable doubt? There is virtually no incentive for any prosecutor, independent or otherwise, to pursue a criminal 
case that fails that test. To argue then that there are no checks on the. independent counsel is, to say the least, 
disingenuous for it ignores the fact that independent counsel do not operate outside. the established legal system in 
their pursuit of criminal cases. They cannot escape the requirement that their case against an individual be reviewed 
by an impartialjudge and a jury of his peers. [FNlO] · 

Indeed, an acquittal is far more damaging for an independent counsel (whoserecord will be judged on, at most, a 
handful of prosecuted cases) than for the Justice Department prosecutor who will handle dozens if not hundreds of 
cases in his career and (or whom one acquittal is ordillarily not a significant blemish. · · 

2. Two Statutory ,Mechanisms for Appointment of Special Counsels .. 

. . 
Commentators do not always appreciate that current federal law provides two different mechanisms for 

appointment bf .special counsel to investigate .. and prosecute a particular matter. First, under the .discretionary "special 
attorney" provisions, the Attorney General may directly select a special attorney to conduct a particular investigation 
where. she deems it appropriate. [FNl 1] Consistent with this authorit)r, Attorneys Geriera:l throughout our history 
have looked outside the Justice Department to appoint special attorneys to handle particular high~profile. or 
politically charged cases. [FN12] For example, the Watergate special prosecutors and the first Whitewater outside 
-counsel were appointed directly by the Attorney General under this authority. 

Second, under §§ 591-599 of Title 28, .the mandatory "independent counsel" statute, Congress has specified a 
number of covered persons as to whom the Attorney General mµst seek the appointment of an independent counsel 
if, after a preliminary investigation, she finds "reasonable grou11ds to believe that further investigation is warranted;'' 

· [FNB] The Attorney General does not'select an independent counsel herself, but instead applies t_o a panel of three 
judges (the "Special Division") preselected by the Chief Justfoe of the United States. [FN14] The panel of judges 
then selects an independent counsel. [FNl 5]The independent counsel's *2140 jurisdiction is technically define.cl by 
the Special Division, [FN16] although the Special Division defines it in the manner requested by the Attorney 
General. [FNl 7] The independent counsel is to conduct all investigations and prosecutions ... in the name of the 
United States," [FN18] and is to conclude his investigation by notifying the Special Division and filing a report on 
"the ~ork of the independent counsel." [FN19] The in&pendent counsel may not e.xpand his jurisdiction to cover 
unrelated matters exc"pt upon application to the .Attorney General and approval by the Special Divisfon. [FN20] 
Pursuant to this statute, nearly twenty independent counsel have served since 1978, most notably in the Iran-Contra 

. and Whitewater illa!ters. · 

There are. two important differences between the discretionary "special attorney" statute and the mandatory 
"independent counsel" statute, First, the special attorney is appointed by the Attorney General, not by a panel of 
judges. (Neither system involves the Senate.) Second, the Attorney Genera!possesses unfettered discretion whether 
to seek a special attorney for a particular case, whereas the independent counsel statute requires that the Attbrney 
G.eneralseek an independent counsel in certain cases. 

B. ~OUTSIDE FEDERAL PROSECU.TORS EVER NECESSARY? 

1. An Illusory Debate 

Let's briefly put aside the questions of who should appoint' the outside federal prosecutor as well as the question of 
under V:.hat circumstances the outside prosecutor should be appointed. The initial, fundamental issue is ~hether 
Congress should provide any statutory mechanism for authorizing the selection of persons outside the Justice 
Department to lead particular federal criminal investigations and prosecutiqns. Indeed, the rhetoric spewed and the · 
ink spilled over the independent counsel law often fram~ the question .in these terrns-~riamely, whether an outside · 
prosecutor is ever necessary for the investigation of executive branch officials: · 
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This supposed debate is, however, entirely illusory. Even the most severe *2141 critics of the current independent 
counsel statute concede that a prosecutor appointed from outside the Justice Department is necessary in some cases. 

For example, Professor Julie O'Sullivan has criticized many aspects of the mandatory independent counsel regime. 
She nonetheless ·concedes· that "[a]s in the past, in extraordinary cases where the appearance or reality of a genuine 
conflict of interest requires that a matter be referred to someone outside the DOJ, that referral should be made to a 
regulatory IC" appointed from outside the Justice Department by the Attorney General. [FN21] In other words, 
Professor O'Sullivan agrees that there must be some· legal mechanism for appointing an outside special· counsel to 
handle high-profile investigations of executive branch officials. 

Similarly, former Justice Department official Terry Eastland has criticized the independent counsel statute in a 
lengthy analysis of the history and policy of special prosecutors. But Mr. Eastland, too, believes that "[i]nsofar as 

. criminal investigation and prosecution goes, Presidents or their Attorneys General could exercise their discretionary 
authority in cases of conflict of interest and name Watergate-type prosecutors." [FN22] 

Theodore Olson, head of the Office of Legal Counsel under President Reagan, has critiCized the statute but1 also has 
stated that "there is nothing wrong with the idea of going outside the Department of Justice to pick someone special 
to pursue an investigation because public integrity requires .that." [FN23] Mr. Olson noted that Attorney General 
William Barr, for example, had selected special prosecutors from outside the Justice Department to ensure that. the 
lead prosecutor was not a "permanent direct subordinate of the Attorney General or the President." [FN24] 

The Bush Administration lobbied against the independent counsel statute in 1992. However, the Deputy Attorney 
General conceded that "we all recognize that there is a need" .for the Attorney General to appoint an outside counsel 
on occasion, and explained that Attorney General Barr "has on two occasions availed himself of the statute [28 
U.S.C. § 515] that allows him to appoint an outside authority as a special counsel." [FN25) 

Finally, the most famous critic ·of the. independent counsel statute is Justice Antonin Scalia. His dissent in Morrison 
v. Olson, [FN26] the decision upholding the constitutionality of the independent counsel statute, is largely an 
analysis of the Constitution's separation of powers, including the requirements of the Appointments Clause and the 
Court's jurisprudence rega~ding the removal power of the *2142 President. Notwithstanding the length and force .of 
his dissent, Justice Scalia's objection to the independent counsel statute was really quite simple: The President must 
be able to appoint and remove at will the independent counsel. If the President can select the independent counsel, 
and the President can remove the independent counsel at will, then Justice Scalia would have no objection. [FN27]. 

· 2. The Deeply Rooted American Tradition of Appointing Outside Federal Prosecutors 

It is not surprising that most critics of the current mandatory independent .counsel statute accept the appointment of 
prosecutors from outside the Department of Justice in certain cases. This Nation possesses a deeply rooted tradition· 
of appointing an outside prosecutor to run particular federal investigations of· *2143 executive branch officials: 
Outside counsels are not a modem phenomenon. BetWeen 1870 (the birth of the Justice Deparfirient) and 1973, 
presidential administrations appointed outside prosecutors on multiple occa.sions. [FN28] 

In 1875, for example, Pres.ident Ulysses S. Grant named a special counsel to prosecute the St. Louis Whiskey 
Ring~-a scandal involving a close friend of President Grant. President Grant later ordered the firing of the special 

. prosecutor bec~use the prosecutor was allegedly too aggressive. [FN29] 
' ' . 

During President Theodore Roosevelt's Administration, two outside counsels were appointed. In 1902, the Attorney 
General appointed a Democrat as special counsel to prosecute a land fraud implicating a high-level executive branch 
officer. The following year, President Roosevelt appointed a special counsel to investigate charges of corruption in 
the.Post Office .. [FN31] In so doing, President Roosevelt stated that "I should like to prevent any tnan getting the 
idea that I am shielding anyone." [FN30) · 

In 1924, following a Senate resolution calling for appointment ofa special prosecutor, [FN32] President Calvin 
Cooli,dge ;:ippointed two special prosecutors, one

1 
Republican and one Democrat, to jointly conduct the criminal 

I 
/ 
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investigation of the Teapot Dome scandal. [FN33] The special prosecutors subsequently obtained the conviction of 
the former Secretary oflnterior for taking a bribe. [FN~4J 

In 19~2, President Harry Truman's Attorney General appointed a Republican as special counsel to investigate 
allegations of criminal wrongdoing within the administration, including within the Justice Department. [FN35) Like 
President Grant over seventy years earlier, President Truman's Attorney General eventually fired the special 
prosecutor. 

. .· .·· . l 
In 1973, President Nixon's Attorney General named a Democrat, Archibald Cox, as special prosecutor to 

investigate and pros~cute the. W atergate~cases. President Niwn fired Mr. Cox, but subsequently appointed another 
Democrat, Leon Jaworski; The prosecutor eventually obtained the convictions of numerous members of the .Nixon 
Administration. 

In the wake of Watergate, Congress enacted the Ethics in Government Act of 1978, [FN36] which required the 
appointment of an independent counsel in certain cases. Since then, Presidents and Attorneys· General have sol\ght 
the appointment *2144 of nearly twenty independent counsels under the statute but also continued to appoirit special 
prosecutors outside the mandatory independent cou:nSel mechanism in cases where that statute did not appiy or had 
lapsed. 

During President Bush's Administration, for example, Attorney General William Barr appointed refu:ed Judge 
Frederit::k Lacey as special counsel to investigate allegations related to Iraqi mvolvement in an American bank, the 

so-called aNL investigation. He also appointed fodge Nichola.s Bua to investigate the'Inslaw case, which involved 
allegations directed at the Justice Department. [FN37] · 

In 1994, during a brief period when the independent counsdl statute. had lapsed, President Clinton asked the 
Attorney General to appoint a special counsel to investigate the Whitewater matter, which involved criminal re{errals 
and allegations against fo~er business partners ofthePresident (James B. McDougal and Susan H. McDougal) and 
a separate, specific allegation of wrongdoing against the President by former Arkansas businessman and Judge David 
L Hale. The Attorney .General selected Robert B. Fiske, Jr., who served until the independent counsel statute was 
reauthorized, at which time the panel· of judges determined that the statute required appointment bf an independent 
counsel who was not an administration official. [FN38] 1 

. . 
This extensive ~istory demonstrates a clear "tradition" of "naming special prosecutors in certain, exceptional 

circumstances." [FN39] It shows that criminal investigations of executive branch officials or their associates were 
handled either "through normal chatµlels, w.ithin the .Justice Department, or outside them through counsels specially 
appointed by the President or the Attorney General and. therefore accountable to the P~esident for their exercise of 

·power." [FN40] · · 

*2145 3. Outside Federal Prosecutors.are Necessary in· some Cas~s ... 

American legal history has clearly demonstrated the necessity ofa mechanism to appoint an outside prosecutor to 
conduct certain sensitive investigations of executive branch officials. In light of this consistent historical practice, it 
would take an extraordinarily compelling justification for Congress to tum its back on history and comrri.on sense by 
eliminating all mechanisms for appointing a prosecutor from outside the executive branch. 

Such a case has not been made--nor has anyone really attempted to make it. And although there is no scientific 
answer to the question, it is rather Untenable as a matter of common sense to contend that an outside prosecutor is 
never necessary--that an ordinary Justice. Department· prosecutor slhould always preside over a Justice Department 
investigation. What· if the allegation of wrongdoing is . directed· ag~inst the Attorney General herself? What if the 
allegation of wrongdoing is against the President's spouse cir his bestfriend or the White House Counsel? Would any 
rational Ametican in s.uch a case believe that the Attorney General and the Justice Department would pursue the 
matter as vigorously as an outside prosecutor whose personal and professionfil interests would not be adversely · 
affected by a thorough and vigorous investigation? TWO .centuries of experience inform us that the citizens (as 
represented by Congress and the media) will not accept such a procedure. Indeed, the fact that there have been so 
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many outside prosecutors appointed throughout our history demonstrates their importance and necessity. Arid the 
further fact that even the strongest critics of the mandatory independent counsel statute concede that an outside 
prosecutor is necessary in some cases is telling evidence that some mechanism for appointment of an outside 
prosecutor is appropriate. 

Forthese reasons, future debates should not focus on whether a special counsel statute is necessary, but rather on 
_the more pertinent questions of by whom and· under what conditions a special counsel should be appointed. 

II. IMPROVING THE SYSTEM 

This article proposes that Congress enact the following statutory language in lieu of the current independent counsel 
statute. 

J 
Section 1. Appointment arid Jurisdiction of a Special Counsel 

(a) When the public interest requires, the President may appoint, by and with the advice and consent of the Senate, 
a Special Counsel to µwestigate and prose~ute matters within the jurisdiction assigned by the President; 

· (b) The Attorney General and the Special Counsel shall consult as necessary and appropriate regarding the Special 
Counsel's jurisdiction. The. Special Counsel's jurisdiction shall not be reviewed in any court of the United States. 
Notwithstanding Federal Rule of Criminal Procedure 6, the Attorney General or the Special Counsel may report to 
Congress regarding the Special Counsel's jurisdiction. 

*2146 Section 2. Reports by a Special Counsel. 
The Attorney General or Special Cotinsel shall disclose evidence of possible misconduct regarding arty 

impeachable officer of the United States in a seal.ed report to the President, and to the Chairman and Ranking 
.Member of the Judiciary Committee of the House of Representatives. Federal Rule of Criminal Pr,ocedure 6 shall not 
apply to such reports: No person to wlioin disclosure is 'authorized µnder this section shall further disclose the 
information except as specifically authorized by the Congress. 

This article also proposes that Congress adopt two provisions not inextricably linked to special counsel 
investigations, but which have a substantial impact on them: 

Presidential Immunity. . , 
The President of the\ United States is not subject to indictment or information under the laws of the United States 

while he serves as President. The statute of limitations for aiiy offense against the United States committed by the 
President shall be tolled while he sel"Ves as President.· 

Presidential Privileges. . . 
In response to a federal grand jury or criminal trial subpoena sought by the United States, no court of the United 

States shall enforce or recognize .a privilege claimed by the President in his official capacity, or by an Executive 
department or agency, except on the ground ofnational security, or as provided by a federal statute or rule that refers 
specifically to the privileges available to government officials or agencies in grand jury or criminal trial proceedings. 

A. Appointmentand removal of the speciaLcounsel 

The single most important change this article proposes concerns the appointment and removal of an independent 
counsel. Congress should _eliminate §§ 591-599 of Title 28, and adopt a new statutory provision: 

When the public interest requires, the President may appoint, by and with th~ advice and consent of the Senate, a 
Special Counsel to investigate .and prosecute matters within the jurisdiction assigned by the President. 

This seemingly simple change in appointment and removal would greatly change the perception of the appointed 
prosecutor and thus would satisfy many opponents of the current statute. 

1. Appointment of the Special Cotinsel. 
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There are two current statutory alternatives for selecting an independent counsel. Under§ 515 and§ 543 of Title 28 
, the Attorney General has the *2147 discretion to select a special attorney herself (as Robert Fiske was selected). If 
the mandatory independent counsel statute is triggered, under. § 592, the Attorney General applies to the Special 
Division and the three-judge panel selects an independent counsel (asKenneth Starr was selected). 

Neither alternative suffices in: the kind of investigations of executive branch officials and their associates likely to 
cause the President and Attorney General; in the exercise of discretion, to seek a special colinseL Congress, 
therefore, should repeal the provision in the independent counsel statute providing for appointment of an 
independent counsel by the· Special Division and should instead provide that a special counsel be appointed in the 
manner constitutionally mandated for high-levt:l executive. branch officials: appointment~by the President and 
confirmation by the Senate. [FN41] 

Section 515, by which the Attorney General directly selects a special attorney; is problematic because there is no 
check to prevent the President or Attorney General from handpicking a "patsy" prosecutor. Section 592, the current 
independent counsel statute by which the Special Division selects a special counsel, is problematic for different 
reasons, 

First, the judges selecting the independent counsel may be perceived as politically motivated partisans because of 
their previous careers and affiliations. (Sure enough, the current Special Division panel repeatedly has been attacked 
as .excessively partisan.) If the selection process is perceived as political, the credibility of the independent counsel 

. will suffer. [FN42] 
. . 

Second, becau~e of its isolation and its inability to conduct a \se~~ching inquiry of the candidates, the panel may 
select 'someone who does not possess the qualifications that a special counsel should possess~-simply because tlie 
panel of judges is not able to conduct the kind of search and inquiry that would produce the best possible person. 

Third, neither § 515 nor § 592 provides the independent counsel with the moral authority and public credibility that 
will insulate him from the mevitable political attacks. The need for a special .counsel to have the greatest possible 
insulation against erroneous· charges of political partisanship has been demonstrated time and again. Whether it is 
Ron Ziegler complaining that the Watergate *2148 Special Prosecution Task Force is a· hotbed of liberals. or 
President Clinton: agreeing that the Whitewater Independent Counsel is out to get him, charges .of political 
partisanship are almost sure to occur during independent counsel investigations. 

Such attacks are inevitable because they are built into the· system. The very point of an outside federal prosecutor is 
to counter the assumption that the investigation has been whitewashed because of political kinship (the charge to 
which the Department of Justice has been s~bject in .the campaign fuhdraising investigation). [FN43] For that reason, 
outside special counsels historically have been selected from the party other than that of the President. [FN44] But 
the appointment of someone from the party opposing the President inevitably sparks doubts whether. tl1e outside. 
counsel--theoretically a political "foe" of the President in some sense--possesses too much of a partisan agenda 
against the President. . · 

Watergate Special Prosecutor Archibald Cox is perhaps the most notorious example. He had worked in the 
Kennedy Administration and was a very close friend and ally of Senator Edward Kennedy (an opponent of President 
Nixon:). But in virtually all cases,the independent counsel will be quite vulnerable to attacks of political partisanship 
by the President and his allies simply by virtue of his known political affiliation. 

This is not an idle problem. The glib answer that the independent cotmsel should just "take it" when he is criticized 
as politically motivated is a nice theory, but it does not work in .practice. Although many prosecutors receive 
complaints that they are politically motivated, those complaints take on a different order of magnitude when they 
emanate from the Oval Office. [FN45] Sustained presidential (and presidentially directed) criticism of an 
independent cmµ1sel eventually will have an impact on a large percentage of the citizens and on their opinion of the 
independent counsel. Those citizens include both potential witrlesses and potential jurors. The decision by wimesses 
whether to volunteer the full truth (or not) often may depend on their impressions of the credibility and integrity of 
the special counsel. As to juries, a truly energetic political campaign to destroy the credibility of an.independent 
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counsel is an effort to obtain a hung jury, and there is a realdanger that it will work in all but *2149 the most clear
cut cases ofguilt. [FN46] 

Congress can and should make it harder for future Presidents and presidential allies to attack the credibility of 
outside federal prosecutors. The best way to ensure as much insulation as possible, consistent with our constitutional 
strilcture, is to require presidential appointment and Senate cohfrrmation. This process would serve many purposes. 

First, the President could not ~redibly attack the special counsel whom the President had appointed. Similarly, 
Senate confitmation would make it difficult for ai:iyone toclairn that the special counsel is excessively partisan, for 
any person likely to put politics above Jaw and evidence would not navigate the confrrination process. 

Second, presidential appointment and Senate confrrmation would ensure that the credentials of a special counsel are 
extraordinarily high. And particular issues regarding the nominee's past could be fleshed out and explained rather 

··· than being dredged up years down the road by the subjects of the investigation. 

Third, unlike the special attorney provision of § 515, Senate confrrmation would prevent charges that the special 
counsel is too sympathetic to.the incumbent ~drniiiistration. Before the independent counsel statute was reauthorized· 
in1994, Robert Fiske was seleeted by the Attorney General as a special attorney for Whitewater. Like Kenneth Starr 
after him, Mr; Fiske possessed precisely the kind of superb credentials one would hope for in a special counseL Yet 
Mr. Fiske was not subject fo Senate confirmation, and Republicans such as Senator Lauch Faircloth were 
subsequently able to attack Fiske as soft on the: administration, [FN47] These attacks on Fiske's supposed 
partisanship would have seemed ludicrous had those same Senators been forced to vote for him during the 
:confrrmation process . 

. Senate confirmation "serves both to curb executive abuses of.the appointmentpowe~ ... and to promote a judicious 
· · choice of persons for filling ,the offices of the union." [FN48] As Alex~nder Hamilton noted, "the necessity of their 

concurrence would have a powerful ... operation. It would be an excellent check upon a spirit of favoritism in the 
.President. ... The possibility ofrejection would be a strong mo.tive to care in proposing." [FN49] The Supreme Court 
similarly noted that " b y requiring the joint participation of the President· and *2150 the Senate, the Appointments 
Clause was designed to ensure public accountabilityfor both the making of a bad appointment and the rejection of a · 
good one." [FN50] 

To be sure1 presidential appointment and Senate confrrmation is not a fool-"proof method of insulating a special 
counsel from unfair political attacks. But it would .render the special counsel "accountable," in theory and 
appearance, and would give the special counsel greater ability to pursue his tasks without being subject to unfair and 
unrelenting political attack. In short, it would provide the aura of moral and political authority that the special 
counsel needs if he is to do his job as aggressively as we would hope, · 

There no doubt will be some objections to this pioposaL Some might argue that the President would not be inclined 
· to appoint a truly independent and aggressive prosecutor because the allegations almost by definition would involve. 
the activities of his close associates. Butthat is the wisdotffofSenate collfrrmation. Indeed, the President would be. 
wise to and likely would consult <:;losely not only with his Attorney General and perhaps .his. White House Counsel, 
but also with Senate leaders, before even nominating a special counseL Moreover, the media no doubt would 
aggressively probe the background and credentials of the individual selected by the President. The danger of the 
President appointing, and the Senate confirming,~ a crony or patsy ~s special counsel seems almost nonexistent. 

. . . ' 

As noted above, some might oppose this proposal by arguing that a prosecutor should not worry about attacks oh 
his. reputation .. That, too, is a naive view. Attacks on the prosecutor's reputation. ultimately are designed to scare 
potential· witnesses and to .infect· the jury pool with negative feelings towards the prosecution. It is no. secret that 

·. many defense attorneys engage in these smear tactics. The prosecutor, as a representative of the people of the United 
States, must take appropriate steps to counter such attacks lest they allow an injustice to occur--namely, a guilty 
person being erroneously acquitted because of the jury's negative view of the prosecutor. By means of this proposal, 
Congress .can help to prevent such dangerous reputational attacks on a special counsel. 

' 'I 
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Others might oppose this proposal on the. ground that Senate confirmation is a slow and unwieldy process or that it 
could tum into a political circus. Neither argument is ultimately persuasive. When the Senate considers nominees(for 
important positions as to which there ate severe time constraints, the Senate can and does act very quickly. For 
example, the Senate proceeds with extraordinary expedition to confirm the Cabinet of a newly elected President so 
that the Cabinet is in place when the President takes offic;e. A respecteq individual selected as special counsel would 
be promptly considered and confirmed. · . 

· To be sure, certain Senators might use the opportunity to attack the subJect of the investigation, or alternatively to 
attack the nominee. The first scenario seems unavoidable, but not particularly costly. As to the .second, that is the . 
point of the process. Any special counsel who Would engender significant opposition should *21 Sl not be nominated 
in the fast place--or should be withdrawn if serious opposition develops. . · · 

.2. Removal of the Special Counsel 

Currently, an independent counsel can be removed for ''good cause," [FN51] a term undefined as a matter oflaw or 
practice. A special attorney appointed directly by the Attorney General can be removed at will. [FN52] 

The "good cause" provision strikes many commentators as unconstitutional or, at least, unwise, As Justice. Scalia 
intimated in Morrison, at .fust blush it is somewhat difficult to ·understand why the President does not have the · 
authority to dismiss any executive branch official at will. [FN53] In any event, Justice Scalia also argued that a 
federal prosecutor should be removable at will for more practical reasons--that "the primary check against 
prosecutorial abuse is a political one" and that the. independent col1nsel system thwarts this traditional check on a 
prosecutor's actions. [FN54) If there is an out-of-control prosecutor, Justice Scalia reasons that the President should 
possess the authority and the responsibility to remedy the situation, -

The notion that the independent counsel is "unaccountable" has become the mantra of subjects of the investigation 
who inevitably attempt ·to denigrate the investigation. as partisan and out· of control. Currently, a President can 
complain that an independent counsel is politically motivated while imply~ng that he is powerless to do anything 
about it. This essentially gives the President and his surrogates freedom to publicly destroy the credibilit)' of the 
independent counsel, and to cleverly avoid questions aboutwhy the President does not remove him. Congress should 
give back to the President the full powerto actWhen he bdieves that a particular independent counsel is "out to get 
him." Such a step not only would make .the special counsel accountable, but it also would force the President and his 
surrogates to put up or shut up. · 

The objection to ,;removal at will'; is that th~ independent counsel might be t()o timid because of fear that he could 
be fired. That objection overstates the danger. After all, a number of special prosecutors have been appointed 
throughout our history, and there is simply no persuasive evidence that the threat of remov.al adversely affected their 
investigations. Indeed, in a perverse way, removal is a sure way to immortality, as Archibald Cox learned. Moreover, 
*2152 President Nixon's firing of Cox--the last occasion when a. President removed a spetial counsel--created an 
enormous controversy and triggered impeachment proceedings. [FN55] History clearly demonstrates that the 
President will- pay an enormous political price if he does not have a persuasive justification. for dismissing a special 
counsel. The deterrent to a President dismissing a. special counsel thus_ would be the same as the. deterrent to his 
firing the Attorney General--a practical and political (as opposed to legal) deterrent requiring the President fo be able 
to explain his decision to Congress and the public: · 

B. THE CIRCUMSTANCES UNDERWHICH A SPECIAL COUNSEL SHOULD BE APPOINTED· 

As noted above, this article proposes the following statutory language. 
When the public interest requires, the President may• appoint, by and with the advice and consent of the Senate, a 

Special Counsel to investigate· and prosecute matters within the jurisdiction assigned by the President. 

Congress should· no. longer try to specify in advance the circumstances requiring a special counsel. The triggering _ 
mechanism ofthe current mandatory independent counsel statute can be grossly over-or under-inclusive depending 
on the_ circumstances. In some cases, the Attorney General is required to request an independent counsel even when 
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it seems evident that Congress and the public would accept the credibility of a Justice Department investigation (for 
example, the investigation of Secretary of Labor Alexis Henriah). In bther cases, such as the Democratic campaign 
fundraising matter, the mandatory appointment provision of the statute is not triggered, even though there seems an 
obvious need for an outside prose~utor in order to assure the public of a thorough and credible investigation. -

. . . . I 

Indeed, the· campaign fundraising matter has revealed a series. of heretofore unforeseen flaws in the triggerin:g 
me_chanism of the statute. First, th~ decision whether . to appoint an independent counsel has degenerated into a 
debate between the Attorney General an:d her critics over. the precise features oLthe triggering mechanism-4or 
exarriple, whether a sufficiently specific< and cm;lible allegation has been made against a "covered person." This 
dispute has focused on the question of which telephpnes were used to make certain fundraising calls. The debate 
over such technicalities has . obsci:lred the -broader question. of whether United States officials, or members of 
American political parties, knowingly solicited or accepted contributions ~hi~h were provided by cit~ensof foreign 
countries. [FN56] - · 

: ·' ' 

*2153 Second, at least at the out~et of the .. investigation, Justice Depar.tinent prosecutors reportedly used the 
independent counsel statute as a shield to protect the President and Vice !;>resident from the kind of investigation that 
any ordinary citizen might receive. Over the reported objection of FBI investigators, Justice Department officials 
prohibited certain investigative techniques because the threshold for triggering the independent counsel statute WflS 

not met. [FN57] Thus, the Attorney Gener.al (or, at least, her delegates) has used the statute not as a sword against 
executive branch officials, but asa shield to protect them. - -· ' 

Qf course, the precise specificity and credibility of allegations against covered per.sons should be irrelevant. For ( 
purposes of the independenf tounsel statute, the important question should not_ be whether .certain _technical 
requirements have or have not been met. Instead; it should be the followin,g: Will the Congress and the public have 
confidence.in the credibility and thoroughness of the.investigation ifthe investigationJesults iri a determination that. 
such officials did not violate the criminal law? · 

There can be no definitive answer to this question, but' that is the. point Depending on the circurnstances--who . 
cormcitted the alleged offense, the_. nature of the e>ffense,; the. credibility of the Attorney General, the confidence of 
the Congress in the Justice Department--there. may be more or less of a perceived need for a special counsel to take 
over. It has proved wildly-.. unwise for Congress fo tty to anticipate those situationS; the debate over whether an -
independent counsel should. be appointed for the. campaign f,undraising issues has only highlighted the flaws in the 
current triggering mechanism.. 

Some might contend that the stau;te should still be mandatory ~gains't certain officials su~h as the Presidentand 
Attorney General. As will be discussed further below, an_ independent counsel should never-_ be appointed to. 
prosecute the President (because a sitting President should not be subject to criminal indictment until he leaves office 
or is removed by impeachment proceedings). If the AttorneyGeneral is the subject ofa truly serious allegation and 
remains in office, the people _can be confident that the President. or the Congiess will ensure that a special counsel is 
appointed. · -- -

In sum, the decision whether to appoint a special couns_el should be at the President's discretion as informed by the .- . 
Congress and the media. That is as it should be-'-those audiences are the two primary representatives of the citizens, 
and the citizens are the persons who ultimately mµst be persuaded that an investigation resulting in a ho-prosecution 
decision was thorough and credible. 1 

C. JURISDICTION 
·The following proposed statutory language relates to jurisdiction. 

When the public interest requires, the President may appoint; by andwith *2154 the advice and consent of the 
Senate; a Special. Counsel to investigate and prosecute matters .within the jlirisdiction assigned by the President. 

The Attorney General and the Special Counsel shall consult as necessary arid appropriate .regarding the Specfal 
Counsel's- jurisdiction. The Special Counsers jurisdiction, shall.not be. reviewed. in any court of the United States. 
Notwithstanding Federal Rule .of Criminal Procedure 6, the Attorney General or the -Special Counsel may report to 
. Congress regarding the Special Counsel's jurisdiction. -
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The current mandatory independent counsel statute authorizes the Attorney General to delineate the independent 
counsel's jurisdiction, to refer related matters to the counseI; and to seek expansion of the counsel's jurisdiction. The 
statute is silent on the question :of whether a criminal defendant or subpoena recipient can challenge the jurisdiction 

·. · of the prosecutor. In United States v. Tucker, however, the Eighth Circuit ruled that the independent counsel's 
jurisdiction, as specified by the Attorney General, is not subject to judicial review. [FN58] 

Congress should clarify the jurisdictional provisions in a manner. consistent with Tucker, such that. only the 
President and Attorney General, and not the courts, define and monitor the independent counsel's jurisdiction. This 
clarification would ensure direct oversight over the independent counsel's jurisdiction by the official primarily 
affected (the Attorney General), but should not unduly hamper the investigation . 

. As explained by the Eighth Circuit in Tucker, the Attorney General, on behalf of the Preside~t, has the competence 
and authority to monitor an independent counsel's jurisdiction. Ordinarily, she is the "traffic cop" who decides 
whether a J<laiticular investigation should be handled by Main Justice .or by a local United States Attorney's Office. 
She also resolves clashes between different United States Attorneys' offices. So, too, with respect to a special 
counsel's jurisdiction, the Attorney General should play the role of traffic cop, the role she already performs to ·some 
degree. Of course, there is alway; a danger that the President or Attorney General will attempt to ·limit an· 
independent counsel's investigation to protect the administration. Regular congressional oversight of the independent 
counsel's jurisdiction should deter the.imposition ofsuch restraints, however. 

To be sure, one can expect that then: will be some friction at the margins between the special counsel and the 
Attorney General. [FN59] The. Attorney General must take pains not to hamstring the special counsel, not to make 
his investigation less effective than an ordinary Just.ice Department investigation. In particular, it is, of course, 
common and accepted (and even necessary) police and prosecutorial practice to attempt to investigate and prosecute 
witnesses for other *2155 crimes, thereby inducing the. Witness to tell the. truth in the. primary investigation. _As 
Robert Fiske has correctly noted, it would be unwise in the extreme for the Attorney General to take that authority 
away from a speeial counsel: "I do think that it .is very important that the independent counselhave the authority to 
pursue related matters ,when those rdated matters involve the use of a key witriess that the independent counsel may 
not want to turn over to someone else· and, secondly, wheh those related matters, in his or her judgment, are 
reasonably designed to produce, in one way or another, evidence against the subject of the investigation." [FN60) 

Codifying Tucker thus would not only clarify the. role. of the Attorney General krtd special counsel, but also would 
• • .·:· ' • • • 1. 

greatly expedite speeial counsel investigations . .Judicial challenges to independent counseljurisdiction have caused 
severe defays in the Michael Espy and, Whitewater independent counsel investigations. For example, a trial of 
Arkansas Governor Jim Guy Tucker in the Whitewaterinvest~gation was delayed well over two and one-half years· 
because of a challenge to the independent counsel's juris.diction. 

D.REPORTS 

Co11gress should enact the followin~ statutory language reg~rding the special counsel's duty to provide .information 
regarding the evidence developed during his investigation. 

The Attorney General or Special Counsel. shall disclose evidence of possible misconduct regarding any 
impeachable officer of the United States in a sealed report to the President, and to the Cl)airrnan and Ranking 
Member of the Judiciary Committee. of the House of Representatives. Federal Rule of Criminal Procedure 6 shall not 
apply to such reports. No person to whom disclosure is authorized under. this section shall further disclose the 
information except as specifically authorized by the Congress. . . 

The most illogical part of the current independent counsel statute i~ its final report requirement. The provision was 
originally designed ti> ensure that the special prosecutor did not "whitewash" the investigation. That rationale does 
not justify a report; the fear of whitewashing is the reason that a special counsel is appointed in the first place. If 
anything, the supposed justification for the reporting requirement would call for the Justice Department to provide a 
report in those high-profile investigations where there is a potential for a conflict, but where the Department 
nonetheless conducts the investigation. · 
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in any event, § 594(h) of the current statute requires that an independent colinsel's final report set forth ''fully and 
complet~ly a description of the work of the independ~nt counsel, including the disposition of all· cases brought" 
[FN61] *2156 Before the 1994 amendment, the statute also required that the final report set forth "the reasons for 

. not prosecuting any matter within the prosecutorial jurisdiction" of the ii{dependent counsel. [FN62] 

Section 595( c) of Title 28 also requires that the independent counsel report to the Congress on any infolllliltion that 
''may ccmstitute grounds ·for an impeachment.". [FN 63] The latter provision codifies the process by which Leon 
Jaworski transmitted a report to Congress during the Watergate investigation. As far as is publicly known, however, 
a report under§ 595(c) has never been issued.since its enactment in 1978 .. 

As a general proposition, a public report is a mistake, It violates the basic norm of secrecy in criminal 
investigations, it adds time and expense to the investigation, and .it ofte.n is perceived as a political act. It also 
misconc.eives the goals of the . criminal process. A report discussing fi)cts and evidence would. make sense if the 
prosecutor's goal was to establish publicly by a preponderance of the evidence what happened with respect to a 
particular event--as often is the case in congressional or inspector general investigations, or in civil litigation .. That is 
not the goal of the independent counsel. Instead, an independent counsel is appointed only to investigate certain 
suspected violations of feder~l criminal law in order to deterniine Whether crinlinal violations occurred, and. to 

. prosecute such violations if they did occur. That goal--to deterniine whether criminal violations occurred--is quite 
· different from the goal of issuing public conclusions regarding a particularevent. [FN64] 

On the other hand; as is reflected in § 595( c ), there is a strong sense that evidence .of the coriduct of executive 
branch officers should not be concealed, at least not from Congress, which is constitutionally assigned the duty to 
determine their fitness for office. Thus, any information gathered with respect to executive brarich officials that could 
reflect negatively on their fitness for office should be disclosed to Congress (not dissimilar to the manner in which 
FBI background information is ciisclosed when a nomination is pending). The statutory language proposed by thi.s 
article thus attempts to incorporate the best of§ 594(h) and § 595(c), to eliminate the worst, a:nd to ensure that, on 
the one hand, miscreants not serve in tile executive branch, and ion the *2157 other, that personal privacy and 
reputation not be ~acrificed unnecessarily and unwisely . 

. .. 
E. INVESTIGATIONAND PROSECUTION OF THE PRESIDENT 

This article proposes the following statutory language to establish that a sitting President cannot be indicted. 
The President of the United States is not subject to indictment or information under the laws of the United States 

while he serves as President. The statute of limitations for any offense against the Driited States committed by t)le 
President shall be tolled while he serves as President. . 

The supposed "politicization" of independent counsel investigations occurs primarily in those. investigations where 
the President is a· target or a potential defendant; those investigations quickly bec()me politicized because of the 
threat that the President might be indicted. As will be explained~ a serious question exists as to whether the 
Constitution permits the indictment of a sitting President.. Regardless how the Supreme Co~rt ultimately would rule 
on that question, however, Congress should enact legislation clarifying the proper procedure to follow when there are 
serious. allegations of wrongdoing against the President. In particular, Congress should clarify that a sitting President 
is not subject to criminal indictment while in office. Such legislation not only would go a: long way towards 
disentangling the appearance of politics from special counsel investigations, it also would greatly expedite those 
investigatitms where the President otherwise would be one of the subjects of the investigation. [FN65] 

Jn an investigation· of the President himself, no Attorney .General or special counsel will have the necessary 
credibility to, avoid the inevitable charges that he is politically motivated"-whether in favor of the President or against 
him, depending on the individual leading the investigation and its results, In terms of credibility to large segments of 
the public (whose supportis necessary if a President is to be indicted), the prosecutor may appear too sympathetic or 
too aggressive, too Repub}ican or too Democrat, too liberal or too conser:Vative. 

The reason for such political attacks are obvious. The indictment of a .President would be a disabling experience for 
the government as a whole and for the President's political party--and thus also for the political, economic, social, 
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diplomatic, and military causes that the President champions. The dfamatic consequences invite, indeed, beg, an all
out attack by the innumerable *2158 actors who would be adversely affected by such ii result. So it is that any 
number of the President's allies, and even the Presidents themselves, have criticized Messrs. Archibald Cox, Leon 
Jaworski, Lawrence Walsh, and Kenneth Starr--the four modem specialprosecutors to investigate presidents. ' 

' . 
The Constitution of the United States contemplated, at least by implication, what modern practice has shown to be . 

the inevitable result. The Framers thus appeared to anticipate that a President who commits serious wrongdoing 
should be impeached by the House and removed from office by the Senate--and theri prosecuted thereafter. The' 
Constitution itself seems to dictate; in addition, thatcongressional investigation must take place in lieu of criminal 
investigation when the President is the subject of investigation, and that criminal prosecution can occur only after the 
President has left office. [FN66] 

Watergate Special Prosecutor Jaworski concluded, for example, that '.'the· Supreme Court, if presented with the 
question, would not uphold an indict,ment of the President for the crimes of which he would be accused." 
Accordingly, he thought it would. be irresponsible conduct to recommend that the grand jury return an indictment 
against the President. He based this conclusion on the arguments presented to him: · 

[Tlhe impeac;hment process should take precedence over a criminal indictment because the Con8titlition was 
ambivalent on this poillt and an indictment provoking a necessarily lengthy}egal proceeding would either compel the 
President's resignation' or substantially cripple his ability to function effectively in the domestic and foreign fields as . 
the Nation's Chief Executive Officer·. Those consequences, it was argued, should result from the impeachment 
mechanism explicitly provided by the Constitutiori; a mechanism in ~hich the elected representatives of the public 
conduct preliminary inquiries and, in the event of the filing of a bill of impeachment of the President, a. trial based · 
upon all the facts. [FN67] 

' ' . . 
President Nixon similarly argued .that "[w]hatever the grand jury may claim about a President, its only possible 

proper recourse is to refer such facts, with the consent of the court; to the House and leave the conclusions of 
criminality to that.body which is constitutionally empowered to make them." [FN68] As Solicitor General, Robert 
Bork reached the same conclusion; arguing that a Vice President could be criminally prosecuted, but that the 
President could not [FN69] Judge George MacKinnon, too, argued that. "a President is subject to the criminal *2159 
laws, but only after he has been impeached by the House and convicted by the Senate and thus removed from office." 
[FN70] To indict and prosecute a President or to arrest him before trial "would be constructively and effectively to 

.remove him fromoffice, an action prohibited by the Impeachment Clause. A President must remain free to tTfivel, to 
meet, confer· and act on a continual basis an,d be unimpeded in the discharge of his constitutional duties." [FN7 l] 
Therefore, he concluded; " t. he real intent of the Impeachment Clause; then, is to guarantee that the President always 
will be. available to fulfill his constitutional duties." [FN72] 

The Supreme Court's decision in Clinton v. Jones [FN73] indicate.cl that the President is subject to private lawsuits 
to remedy individuals harmed. But the Court's decision does not apply fo criminal proceedings against the President; 
which seek to enforce public, not private, rights. The Court thlis repeatedly referred in its opinion to "private" actions 
against the President. [FN74] · 

' . . ' 

The constitutional mechanism of impeachment recognizes; at least implicitly, that ~riminal prosecution of a sitting 
President is fraught with peril-- virtually untenable as a matter of practice and unwise as a matter of policy. The 
President is not simply another individual. He is unique. He is the embodiment of the federal government and the 
head of a politicai party: If he is to be removed, .the entire government likely would suffer, the military oi: ecoriomic 
consequences to the nation could be severe, and the President's political party (and the caus~s he champions) would 
almost certainly be devastated. Those repercussions, if they are to occur, should' not result from the judgment of a 
single prosecutor--whether it be tl;ie Attorney General or special counsel~-arid a single jury. Prosecution .or 
nonprosecution of a President is, in short, inevitably and unavoidably a political act. [FN75J Thus, as the 
Constitution suggests, the decision about the President while he is in office shouid be made where all great national 

. political judgments in our country s.hould be made-~iri the Congress of the United s.tates. 

*2160 The words of Alexander Hamilton~ing as true today as they did two centuries ago: 
[O]ffenses which proceed from the misconduct of public men, or, in other words, from the abuse or violation of 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 

J 



I 

• 

• 

• 

86 GEOLJ 2133 Page 16 
(Cite as: 86 Geo. L.J. 2133, *216Q) 

some public trust ... are of a nanire. which mll.y with peculiar propriety be de11orninated POLITICAL .... The 
. prosecution of them, for this reason, will seldom fail to agitate the passions of the whole community, and fo divide it 
int9 parties more or less friendly or inimical to the accused. In many cases it will connect i_tselfwith the pre-existing 

. factions, and will enlist all their anirnos~ties, partialities, influence, and interest on one'side or on the other.. .. [FN76] 

Investigation of the President, Hamilton stated, is a kind of "NATIONAL INQUEST" and "[i]fthis be the design of 
it, who can so properly be the inquisitors for the nation as the representatives of the nation themselves." [FN77] 

The Federalist Papers thus suggest the ill wisdom of entrusting the power to judge the President of the United States 
to a single person or body such as an independent counsel: The discretion "to doom to honor cir to infamy the most 
confidential and the most distinguished characters of the community forbids the commitment of the trust to a small 
number of persons." [FN78] In the constitutional debates, Gouverneur Morris explained that the Senate should try 
impeachments, and that the President would be liable to prosecution afterwards. [FN79] The Fe.deralist Papers 
similarly point out that: 

the punishment which may be the consequence of conviction upon impeachment is not to terrninate the· 
chastisement· of the 6ffender. After ha~ing. been sentenced to a perpetual ostracism from the esteem and· confidence · 
and honors and emoluments of his country, he will still be liable to prosecution and punishment in the ordinary 
course of law. [FN80] · · 

Hamilton further noted that the checb on a President include that he shall be "liable to be impeached, tried, ·:· and 
removed from office; and would afterwards be liable to prosecution and punishment in the ordinary course oflaw,'.' 
[FN81] 

Thus, the Framers explained the wisdom, and perhaps also the constitutional necessit)'; of the idea that public 
judgment with respect to the President be *2161 rendered not by a prosecutor or jury, but by the Congress. A 
prosecutor acts to vindicate harm to the public, not.to any private· individual (unlike in a civil case such as Clinton v. : ,., 
Jones). The decision to vindicate harm to the public caused by the President, no matter how he caused it, should, 
belong to the Congress in the first instance . 

Why is the President different from Members .of Congress or Supreme Court Justices or Cabinet officials? The . 
ConstitUtion vests the entire' executive power in a single President: the p9wers of the Commander in Chief of the 
Army and the Navy, the power to command the Executive Departments, the power shared with the Senate to make 
.treaties and to appoint Ambassadors, the power shared with the Senate to appoin't Justices of the Supreme 'Court and 
other civil officers, the power and responsibilitY to execute the laws, and the power to grant reprieves and pardons. 
[FN82] . . . . ... . . 

While. federal prosecutors have credibly prosecuted .Cabinet offic~rs, White .House offi~ials; and other friends and 
associates of the President, a _credible determination by a federal prosecutor to indict (or not indict) the President 
himself would be nigh impossible. The experience ofrei:;erit years has only reinforced the wisdom of the Framers. 

' . - ., 

What, then, should happen? When nonfuvolous allegations or evidence of wrongdoing by the President is received 
by a prosecutor, that evidence should be forwarded to the House of Representatives. If Congress declines to 

. . . - ' 
investigate, or to impeach and remove the President, there can be no criminal prosecution ofthe President at least 
until his term in office expires. [FN83] (Most criminal investigations include multiple potential defendants, so the 
criminal investigation as a whole generally might proceed, depending on the circumstances.) As an extreme 
hypothetical, some might ask what would happen if the President murdered someone or ·committed some other 
dastardly deed. In such a case, we can expect that the President would be quickly impeached, tried, and removed; the 
criminal process then would' commence against the President. There is simply no danger that such crimes would go· 
criminally unpunished; the only question is when they can be punished. · .· · 

. F. THE PRESIDENT'S PRIVILEGES 

The following statutory language is proposed: 
In response to a federal grand jury or criminal trial· subpoena sought by the United States, no court of the United 
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States shall enforce or recognize.a privilege claimed by the President in his official capacity, or by an Executive 
department or agency, except on the ground of national security, .or as provided by federal statute or rule that refers 
specifically to the privileges *2162 available to government. officials or agencies in grand jury or crimjnal trial 
proceedings. 

. . 

. One major cause of delay in independent counsel investigations has been the repeated assertion of various executive 
privileges. The privilege assertions not only force the President and various independent counsels into adversary 
postures, but they also have undermined the.independent coulisel's abilitY tO conduct an expeditious and thorough 
investigation. During the last quarter~ century, the federal .courts have resolved many of the executive privilege issues 
that have arisen during criminal investigations. [FN84] In particular, the Supreme Court's 1974 decision in United 
States v. Nixon, [FN85] the Eighth Circ~it's 1997 decision in In re Grand Jury Subpoena Duces Tecmn, [FN86] and 

· Judge Silberman's 1990 concurrence in.United States v. North [FN87] (as well as a subsequent 1997 D.C: Circuit 
decision in In re Sealed Case [FN88]) have essentially defined the boundaries of the executive privileges that the 
President may assert in federal grand jury or criminal proceedings. The result of those cases is clear: the courts may 
not enforce a President's privilege claim (other than one based on national security) in response to a grand jury 
subpoena or a criminal trial subpoena sought by the United States . 

. Any dire claims that this rule disables the Presidency are overstated, moreover, because the PresidenUs always free 
to withhold other sensitive or critical information if he finds it necessary. [FN89] To do· so, a President must order 

·the federal prosecutor not to seek the information and must fire the prosecutor ifhe refuses (as President Nixon fired 
Archibald Cox). [FN90] Such action .would surely focus .substantial public attention on the President's privilege 
claims, but ifthe President's argumentis as strong as he purportedly believes, he should (and must) be able to explain 
it to the Cong,res~ and the public. But Nixon,'. and the cases since Nixon, establish that the President cannot rely on 
the courts to protect him except with respect to national security information~ [FN91] 

*2163 The currentlaw of governniental privileges available in criminal proceedings derives from .two sources: (1) 
Section 535 of Title 28, which requires all executive branch officials to disclose any information to law enforcement 
regarding possible criminal activity by a member of the executive branch, thus overriding any ptirported common
law privileges available to the President; (Ind (2) the Supre~e Court's decision in Nixon regarding the scope of the 
constitutional executive privilege forpresidential communications available to the President under article II of the 

· Constitution. · 

1. Non-Constitutional Executive Privileges 

Federal Rule of Evidence 501 provides that privileges in federal criminal trials and grand jury proceedings are 
"governed by the principles of the common law as they may be interpreted by the courts of the Uruted States in the 

. light ofreason and experience" except as "provided by Act of Congress" orthe Constitution: Section 535(b) of Title 
28 makes clear for purposes of federal .criminal proceedings that the President may not maintain any commonclaw 
privilege.claim such as the.governmental attorney-client and work product privileges that President Clip.ton asserted 
in the Whitewaterinvestigation. The statute· provides: · 

Any information, allegation, or. complaint received in a department or agency of the executive branch of the 
Government relating to viol.ations of title 18 involving Government officers and employees shall be expeditiously 
reportedly to the Attorney General by the head of the department or agency .... [FN92] · 

In its decision in In re Grand Jury Subpoena, the Eighth Circuit laneled the statute "significant," and stated that 
"executive branch· employees, including attorn~ys," ha've a duty to report information relating to criminal 

· wrongdoing. [FN93] . · · 

Some have attempted to dismiss this statute, arguing that it contaip.s an implicit exception for information received 
by government attorneys. [FN94] That *2164 argument contravenes the clear and all~encompassing language of the 
statute. The.statute contains no distinctiqn between information obtained by government attorneys and that obtained 

. by other government employees. In addition, Congress included a sp.ecific exception to this disclosure obligation for 
"class es of information" as to which the Attorney Gener:al "directs otherWise," [FN95] and the Attorney General has 
not exempted information obtained by government attorneys representing the government. As a matter of elementary 
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statutory construction, that explicit exception confinns the .statute's plain meaning--and no further exceptions can be 
judicially inferred or created. [FN96] 

. The legislative history supports that conclusion as well. The House Committee Report accompanying § 535 stated 
that "[t]he purpose" of the provisionis to "require the reporting by the departments and agencies of the executive 
branch to the Attorney General of information coming to their attention concerning any alleged irregularities on the 
part of officers and employees of the Government." [FN97] The report emphasizes that " i f the Attorney General or 
the Federal Bureau of Investigation undertakes such investigation, they should have complete cooperation from the 
department or agency concerned." [FN98] The Justice Department supported the. legislation: 

The Department of Justice urges the prompt enactment of the measure, for such legislation will emphasize the 
congressional intent that the chief law- enforcement officer of the Government is to have free· access to all units 
thereof for the purpose of ferreting out personnel criminally violating their trusts and oaths of office. [FN99] 

In addition, the President's official counsels have traditionally recognized this obligation. For example, Lloyd 
Cutler, who served as White House Counsel in two Adrhinistrations, has stated that there can be "problems relating 
to misconduct that you learn about somewhere in the White House or elsewhere in theGovernmenC' [FNlOO] Mr. 
.Cutler noted that there is a "Goveffiment rule ofmaking it your duty, if you're a Government official as we as lawyers 
are, a statutory duty to report to the Attorney General any evidence you run into of a possible *2165 violation of a 
criminal statute." [FNlOl] Mr. Cutler further remarked that" when you hear of a charge and you talk to someone in 
the White House ... about some allegation of misconduct, almost the frrst thing you have to say is, 'I. really want to 
know about this, but anything you tell me I'll have to report to the Attorney General."' [FNl 02] 

Similarly; twenty-five years ago, after White House Counsel John Dean had resigned, Robert Bork was asked 
whether he would consider becoming President Nixon's official White House Counsel. Bork asked Chief of Staff 
Alexander Haig whether he would be on .the government payroll and was told that he would be. He then explained to 
Haig that "[a] government attorney is sworn to uphold the Constitution. Ifl come across evidence that is bad for the 
president, I'll have to turn it over. I won't be able to sit on it like a private defense attorney." [FN103] (Bork 
ultimately did not receive the job) . 

In the same vein,: the 1993 White House report oh the Travel Office episode stated that "White House personnel 
may find that they have information about a possible violation of law. If there is a reasonable suspicion of a crime ... 
about which White House personnel may have knowledge, the initial communication of this information should be 

. ~ade to the Attorney General, the Deputy Attorney General, or the Associate Attorney General." [FN104] 

Some have argued against this commonsense conclusion, poip.ting for apparent support to several unpublished 
Office of Legal Counsel (OLC) memoranda--but .the Eighth Circuit quickly and correctly concluded they were totally 
inapposite. [FN105] The OLC memornnda do not apply to situations where a government attorney represents a 
government agency and learns information during *2l6(j the course of her official representation of that agency. 
[FN106] 

In short, § 535 refutes any claim of an executive common-law privilege (including a governmental attorney-client 
or work product privilege) in federal criminal proceedings in response to a grand jury or trial subpoena sought by the· 
United States. · 

2. Constitutionally Based Executive Privileges 

. . . 
Section 535, of course, does not prevent the President from asserting constitutionally based privileges. In United 

·States v. Nixon, [FN107] the Supreme Court applied the executive privilege for presidential communications, which 
the President had asserted in response to a criminal trial subpoena sought by the United States. For purposes of 
criminal cases where the United States has sought a subpoena, the Court concluded that executive privilege protects . . . . 

only national security and foreign affairs information; [FN108] 

The dispute in Nixon arose in connection with a criminal trial of seven individuals, including former White House 
officials. The District Court issued a trial subpoena sought by the United States (represented by the special 
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. prosecutor) to obtain tape recordings of conversations among. President Nixon and various high-level White House 
officials, including White House Cmmsel fohn Dean. [FN109] President Nixon resisted production of the tapes, 
citing the executive privilege for presidential communications. 

In the Supreme Court, President Nixon argued that the subpoena did not meet the threshold requirements under 
Federal Rule of Criminal Procedure 17 of relevance and admissibility. [FNl l O] He also asserted executive privilege, 
citing article II of the Constitution. [FNl 11] President Nixon contended that the executive privilege for presidential 
communic.ations was absolute and that the courts could not compel production of the tapes. Even if the privilege 
were not absolute and "even if an evidentiary showing as required by Rule 17( c) had been made as to each of the 
requested items," President Nixon argued that "the Speciaf Prosecufor must demonstrate a unique and compelling 
need to overcome *2167 the privileged nature of the materials." [FNl 12] President Nixon thus argued in the 
alternative for some heightened showing, not dissimilar to the standard applied by the D.C. Circuit in Nixon v. 
Sirica, where the Court of Appeals .held that the privilege claim of President Nixon was overcome by the "uniquely 
powerful" showing made by thespedal prosecutor. [FNl 13] 

The Supreme Court found that the special prosec~tor had met the relevance and admissibility requir~ments of 
Federal Rule of Criminal Procedure 17 for trial spbpoenas: ·"there was a sufficient likelihood that each of the tapes 
contains conversations relevant to the offenses· charged· in the indictment" and there was "a sufficient preliminary 
showing that each of the subpoe~aed tapes contains evidence admissible with respe,ct to the offenses charged in the 
indictment." [FNl 14] · · 

The Court· recognized, based op. Article II, a· '''presumpti~e prlVilege .for Presideri.t~al ~Ommunications. ~· [FNI 15] _, 
The privilege derived, the Court said, from the · Constitution and from the "valid need for protection of 
communications between high Government officials and those who advise and assist them"--the "importance" of 
which "is too plain to require further discussion," [FNl 16] T.he Court stated that " the expectation of a Presidentto 
the confidentiality of his.conversations and correspondence ... has· all the values to which we accord deference for the 
privacy of al.1 citizens and, added to those values, is the necessit)' fotprotection of the public interest in candid, 
objective, and even blunt or harsh opinions in Presidential decisionmaking." [FNl 17] The privilege, the Court said, 
was "fundamental to the opei;ation o(Government .and inextricably rooted in the separation of powers under the 
Constitution." [FNl 18] · 

However, the Court stated that the tapes, by President Nixon's concession, did riot reveal military or diplomatic 
secrets and thus did not implicate the President's authority :•as Commander~in-Chief and as the Nation's organ· for 
f~reign affairs." [FNl 19] The Court therefore found that the President possessed only a "generalized interest in 
confidentiality." [FNl 20] 

The Court then struck the balance betw.een the President's generalized interest in confidentiality 1.md the "need for 
relevant evidenc.e in criminal trials." [FN12 l] In this regard, the Court said it was important to distinguish the ne(:.d 
for evidence in criminal' proceedings from the rieed for evidence in congressional proceedings, civil cases, or 
Freedom oflnformation Act (FOIA) actions. In the latter situations; it may well be that the executive privilege for 
presidential *2168 .communications. is absolute (or in the case of congressional subpoenas, a nonjusticiable question). 
Howevef, the criminal context is different: As theCourt emphasized, the traditional commitment to the rule of law is 
"nowhere more profoundly manifest than in our view that the twofold aim of criminal justice is that guilt shall not 
escap\ or innocence suffer." [FN 122] The Court further noted that " t he need to develop all relevant facts in the. 
adversary system .is .both fundamental and comprehensive, ; .. To ensure that justice is done, it is imperative to the 
function of courts that compulsory process be available for the production of evidence needed either by the 
prosecution or by the defense." [FN 123] · ' · 

The Court then held that the. need for. relevant evidence·. in criminal proceedings outweighed the President's 
"generalized interest in confidentiality" unless the executive privilege cla.im was founded on a claim of state secrets: 

[T]he allowance of the privilege to withhold evidence that is demonstrably relevant in a criminal trial would cut 
deeply into the guarantee of due process of faw and gravely imp~ir the basic function of the courts. A President's 
acknowledged need for confidentiality in the communications .of his office is general in nature, whereas the 
constitutional need for production ·of relevant evidence in a crimi.nal proceeding is specific and central to the fair 

Copt. ©West 2004 No Claim to Orig. U.S. Govt. Works 

,; 



• 

• 

• 

86 GEOLJ 2133 Page 20 
(Cite as: 86 Gee. L.J. 2133, *2168) 

adjudication of a particular criminal case in the adrninistrationofju5tice. Without access to specific facts a criminal 
prosecution may be totally frustrated: The President's broad interest ih confidentiality of communications will not be 
vitiated by disclosure of a limited number of conver~ations preliminarily shown to have some bearing on the pending 
criminal cases. · 

· We conclude that when the ground for asserting privilege as to subpoenaed materials sought for use in a criminal 
trial is based only c;m the generalized interest in confidentiality, it cannot prevail over the fundamental demands of 
due process of law in the fair administration of criminaljustice. The generalized assertion of privilege must yield to 
the demonstrated, specific need for evidence in a pending criminal trial. [FN 124} 

The Court thus accepted neither· President Ni~on's prnnary argument that the. privilege was absolute, rior his 
secondary argument that the Special Prosecutor must show a "unique and compelling need" to obtain the tapes. The 
Court found that the showing under Rule 17 itself demonstrated a I).eed sufficient to obtain non-state secret 
presidential communications in criminal proceedings. The Court thus ordered that, upon remand, "[s]tatements that 
m~et the test of admissibility and relevance" must be produced to the special prosecutor. [FNl 25] Nixon, in short, 
held that the showing required under Rule 17 (relevance and admissibility for a trial subpoena; relevance for a grand 
jury subpoena) itself demonstrates the specific heed for eviden~e that overrid<?s the President's. *2169 general need 
for confidentiality. [FN126] · · 

Lest there be any doubt about the meaning of Nixon, a foray into internal memoranda available from the Library of 
Congress provides historical confirmation. The Court specifically and consciously rejected the suggestion of 
President Nixon and the D.C. Circuit in Nixon v. Sirica that there be a case-by-case balancing test in which the 
prosecutor or. grand jury must make some particularizeµ, cm:npelling shoWing in addition to the showing required by . 
Rule 17. The memoranda among the Justices reveal some initial disagreement regarding this precise question, with 
Justice Byron White being in. favor of the positiop. ultimately adopted and Justice Lewis Powell favoririg some 
undefined higher showing of need. The case was argued on July 8, 1974: On July 12, Justice Powell wrote to the 
Justices that "[w]e were not entirely in agreement as tot.he standard to be met in overcoming the privilege." [FN127] 
fostke White wrote on July 15, 1974: . · 

· [T]he privilege does not extend to evidence that is relevant arid admissible in a criminal prosecution. The public 
interest in enforcing its laws and the rights of defendants to make their defense supply whatever necessity or 
compelling need that may be required to reject a claim of privilege when there has been a sufficient showing that the 
President is in possession of relevant and adinissibie evidence .... I, therefore, differ with Nixon v. Sirica insofar as it 
held that the Special Prosecutor must make some special showing beyond relevance and admissibility. Necessarily, 
then, the trial judge, .who followed Nixon v. Sirica, did not apply the correct standard in this case. [FNl 28] . 

After the Chief Justice citculate\l a new draft that still did not fully accord with Justice White's views; Justice White 
· wrote the Conference on July 18, 1974: . 

[The current draft} impl[ies] that there must be' a compelling •need' for the material to overcome presumptively 
privileged executive documents~ l take .it that you are suggesting :that there is a .dimension to overcorriing the 
privilege beyond the showing ofrelevance and adrriissibility. This makes far too inuch of the general privilege rooted 

. in the need for confidentiality, and it is not my understanding of the. Conference vote. As I hav~ already indicated, 
my view is that relevance and admissibility themselves provide whatever compelling need must be shown. I would 
also doubt that the Prosecutor has ~mide any showing of necessity beyond that of :relevance and adniissibility. 
[FN129]. 

*2170 Justice White felt sufficiently strong about this issue to add that "it is likely that I shall write separately if 
. l I your draft becomes the. opinion of the .court." [FN130] 

. . 

Qn:·July 22, Justice Potter Stewart circulated an alternative draft on the privilege issue containing the suggestions of 
.Justice White. The draft .no longer contamed any reference to· a heightened standard, and the cover memo. indieated 

· that the opinion had received the approval of Justices White and Thurgood Marshall .. The Chief ~ustice then quickly 
ip.corporated the Stewart section into .his opinion and recirculated the entire. draft the next day, July 23. All ofthe 
Justices thenjoined, and the opinion was issued on July 24, 1974. [FN131]. 

This interpretation of Nixon was ad~anced by Judge Silberman in his '1990 concurrence in United States v. Norlh . 
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[FN132] The district court in that case, Judge Silberman noted, had interpreted Nixon as "constructing a very high 
barrier to a criminal defendant who wishes to call a President or ex- President who, it is asserted, will give evidence 
relevant to the defense." [FN133] Finding "it instructive to note how easily the Court in Nixon was satisfied that the 
tapes sought by the Special Prosecutor ... were relevant," Judge Silberman indicated that in cases where national 
security is not asserted, rio special showing other than relevance is necessary even after executive privilege is 
claimed. [FN134] Judge Silbetman continued: · . . 

To be sure, the Court used the language "essential to the justice of the pending criminal case" and "demonstrated . 
Specific need for evidence" in describing what was needed to overcome the President's qualified privilege. But the 
Court does not appear to have meant anything more than the shoWing that satisfied Rule 17( c ). Nowhere in the 
opinion does the Court ever describe any offer by the Special Prosecutor other than the rather perfunctory showing 
of relevance .... Even in. the section of the opinion dealing· with executive privilege, the Court stated that "the 
President's broad interest in confidentiality *2171 of comiilunications will not be vitiated by disclosure of a limited 
number of conversations preliminarily shown to have some bearing on the pending criminal.cases." [FN135] 

In the 1997 dispute between President Clinton and the Whitewater Independent Counsel· over the governmental 
attorney-client privilege, the Eighth Circuit addressed President Clinton's contention that Nixon set forth some higher 
standard for executive branch documents than that required by Rule 17. The Court concluded otherwise, stating that 
"Nixon is indicative of the general principle that the government's need for confidentiality may be subordinated to 
the needs of the govermhent's own criminal justice processes:" [FN136] The Court stated that it "doubt ed " that a 
case-by-case n~ed determination "constitutes the proper need threshold" set forth in Nixon. [FN137] 

The D.C. Circuit also addressed an executive privilege dispute between the President and Independent Counsel 
Donald Smaltz in the investigation of former Secretary of Agriculture Michael Espy. [FN138] The decision is 
essentially in accord with the above analysis, although certain parts advance a slightly different articulation. In 
particular, noting Judge Silberman's opinion in North, the .court first opined that it would_ be "strange" if Nixon 
required nothing more to overcome the presidentialprivilege than the showing required by Rule 17, because then the 
privilege "would have no practical benefit." [FN139] Ofcourse, Nixon indicated that the privilege may well be 
absolute in civil, congressional, and FOIA proceedings; it is only in the di'screte realm of criminal proceedings where 
the privilege may be overcome. [FN140] 

\ 

In any event, any difference between Judge Silberman and this.D.C. Circuit panel is more apparent than real, more 
procedural than substantive. At the outset, it is significant that the Court specifically rejected the President's 
argument that "the information sought must be shown to be critical to an accurate judicial determination." [FN 141] 
That argument, the Court said, "simply is incompatible w.ith the Supreme Court's repeated emphasis in Nixon on 
the importance *2172 of access to relevant evidence in a criminal proceeding." [FN142]The court c;oncluded that in 
grand jury cases where national security is not at issue and where. the Rule 17 standard is satisfied, presidential 
communications can be obtained, first, if "eac;hdiscrete group of the subpoenaed materials likely conta~ns important 
evidence," and, second, ifthe evidence "is not available with due diligence elsewhere." [FN143] .. 

The court stated that this first component "can be expected to have limited impact." [FN144] In the grand jury 
setting, moreover, "the fact that evidence covered by the presidential communicatioris privilege may be inadmissible 
should not affect a court's deteni:llnatiori of the grand jury's needfor the material." [FN145) The court further "stated 
that the second component also will be "easily" satisfied when "an immediate White House advisor is being 
investigated for criminal behaviOr." [FN146] Even in cases where·~ person outside the White House is under 
investigation, the, court said that this second component still Will be satisfied when the proponent can "demonstrate a 
need for information that it currently possesses, but which it has been unable to confirm or disprove." [FN147] Of 
course, that showing can be made in virtually all irivestigations--few facts are ever fully confirmed or disproved.The 
court further stated that this standard would not impose 1'too heavy" a burden on the subpoena proponent. [FN148] 

In short, the D.C, Circuit opinion does not deviate in substance. from ·Nixon, the Eighth Circuit's opinion, or Judge 
Silberman's approach; it differs, if at all, only with respect to the time when relevant information can be obtained, as 
the court itselfrecognized. [FNl49] · 

3. The Relevance of Nixon to a Claim of Governmental AttomeycClient.or Work Product Privilege 
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· Nix~n is important not only for constitutionally based privileges, but also because it establishes a principle that 
applies to other common law privilege claims that the President might raise. For example, even if § 535 of Title 28 
were erased from the U.S. Code, Nixon itself demonstrates, as the Eighth *2173 Circuit held, that any claim of 
governmental attorney- client or work product privilege would be · similarly overcome . in federal criminal 
proceedings. 

The judicial process in this country is deeply committed to the principle that "the public ... has a right to every 
[person's] evidence." [FNlSO}Because testimonial privileges "obstruct .the search for truth," there is a "presumptio!l 
against the existence of an asserted testimonial privilege." [FN151] Privileges thus "are not lightly created nor 
expansively construed." [FNl 52]In light of these settled principles, the Supreme Court has n;:cognized privileges, or 
applied them in a particular . setting, only when the privilege (or application thereof) is historically rooted or 
recognized in the vast majority of the states, and is justified by overriding public policy considerations. 

In criminal proceedings, a governmental attorney-client or work product privilege has no roots whatsoever. There is· 
no case, statute, rule, or agency opinion suggesting that a department or agency of-the United States (or any sta:te 
governmental entity) can maintain a full-blown governmental attorney- client or work product privilege in federal 
criminal or grand jury proceedings. [FN 15.3] 

Nixon, moreover, hel.d that even the deeply rooted and constitutionally mandated executive privilege for 
presidential communications did not overrjde the need for relevant evidence in Crimin<.ll proceedings, except when a .. 
specific. claim of national securitY was at issue. The decision in Nixon demonstrates. that a governmental• attorney
client and work product privilege (the other two· privileges that have been· at issue in investigations of executive 
branch officials) also cannot overcome the need for relevant evidence in criminal proceedings. If the constitutionally 
rooted executive privilege for presidential communications .is overcome by the need for relevant evidence in criminal 
proceedings, the result cannot be different for a newly conceived governmental attorney-client and work product 
privilege. A fortiori, a governmental attorney-client or work prodµct privilege fails in federal criminal proceedings: 

4. ,The Policy of Executive Privileges 
. . 

Section 535, the Eighth Circuit decision, and the Supreme Court decision in Nixon demonstrate as a matter of law 
that the only executive privilege currently valid against the United State~ in federal criminal proceedings is a national 
security/state secrets privilege. As a policy matter, that rule reflects the propeJ *2174 balance of the. President's need 

. for confidentiality and the government's interest in obtainiilg all relevant evidence for criminal proceedings. 

Government.officials, even government attorneys, are public officials who work for the people. Any claim. to 
confidentiality against the United States stands on a radi~ally different footing than a claim made by a private party. 
The Supreme Court recognized the difference between such public and private responsibilities in declining to apply 
an attorney-like privilege to an accountant's work papers: · , · 

The Hickman work-product doctrine was founded upon the private attorney's role as the client's confidential 
advisor and advocate, a loyal representative whose duty it is tci present the client's case in the most favorable possible 
light. ... [T]he independent auditor assumes a public responsibility transcending any employment refatioriship with 
the client. ... This "public watchdog" function demands that the accountant maintain total independence from the 
client at all times arid requires complete fidelity to the public trust. To insulate from disclosure a certified public 
accountant's interpretations of the client's financial statements would be to ignore the significance of the accountant's 
role as a disinterested analyst charged with public obligations. [FN154] 

For this same reason, in addressing the nafr.ow question of a governmental attorney-client privilege, respected 
commentators and the Americ"m Law Institute· (ALI) reject equating private corporations with public entities. The 
McCormick treatise states that "[w]here the entity in question is governmental .. ., significantly different 
considerations appear." [FN155] Professors Wright and Graham note that "the costs of the government privilege may 
be very high. ... L egitimate claims for governmental secrecy should all be worked out in the context of the existing 
privileges fot secrets of state and· official information." [FNl 56] Indeed, the ALI's Restatement (Third) of the Law 
Governing La\vyers states. that the rules for private lawyers do not translate to' public lawyers; instead, " m ore 
particularized rules may be necessary where one agency of government claims the privilege in resisting a demandfor 
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information by another: Such rules .should take account of the complex considerations of governmental structure, 
tradition, and regulation that are involved." [FN157] · 

These. commonsense propositions led the Eighth Circuit flatly to reject any claim that a governmental or executive 
attorney-client or work product privilege could be asserted against the federal grand jury. The court stated that the 
"general duty of public service calls upo_!l government employees and agencies *2175 to favor disclosure over 
C()ncealment." [FN158] Citing Arthur Young, the court explained ,that II t he public responsibilities of the White 
House are, of course, far greater than those of a private accountant performing a service with public implications." 
[FN159] The court added: 

· [T]he strong public interest in honest government and in exposing wrongdoing by public officials would be m~ 
served by recognition of a governmental attorney-client privilege applicable in criminal proceedings inquiring into 
the actions of public officials. We also believe that to allow any part of the federal government to use its in-house. 
attorneys as a. shield against the production of information relevant to a federal criminal investigation would. 
represent a gross misuse of pub lie assets. [FN 160] 

If the law embodi~d the contrary position; a government :official (including the President or White House Counsel) 
safely could tell a White House or other agency attorney (or other official) that he destroyed subpoenaed documents; 
paid off potential witnesses, erased a subp.oenaed tape, . or concealed subpoenaed materials--or worse. The courts 
have rightly rejected the executive's attempt to conceal such information; and Congress should codify those results to 

· prevent future Presidents from trying the same ga~bit. · 

Supporters of. broad executiv.e privileges contend that limiting privileges will have a chilling effect--that the 
presidency might be disabled and that governmental officials might be less forthcoming to a President or government 
attorney if they knew that the information could be disclosed in crirri.inal proceedings. This argument, however, was 
rejected by the Supreme Court in Nixon (in the context of the all~encompassing presidential communications 
privilege) and was rejected by the Eighth Circuit (in the context of governmental attorney-client and work product 
privileges). · 

It is surely true that a President and government a~orneys must be ab~e to obtain information ~ order t,o perform 
their functions, but that assertion proves nothing. The interest in gathering facts to perform those functions does not 
require the further step of concealing facts from a federal grand jury if they are (or become) relevant to. a federal 
criminal investigation~ 

As noted above, the dire claims about the disabling of the presidency are false, moreover, because the President is 
always fr~e to withhold other information if he finds that necessary. To do so, a President must_ simply order the 
federal prosecutor not to seek the information and fire him if he.refuses, thus taking political responsibility for his 
privilege c.laiins. [FN161] · 

The chilling-effect argument is illusory, in any event, because executive branch employees and attorneys know that 
they do not control the ultimate *2176 assertion of.privilege in any forum. [FNl 62] As a result, the government 
employee can have no expectation of cqnfidentiality and no assurance that his communications or work product will. 
remain confidential if called for in federal criminal proceedings. Thus, government employees necessarily know that 
their communications and work may be disclosed ifrelevant to a federal criminal investigation. 

In addition, the frequency of disclosure will be low .. Even in today's environment, the overwhelming majority of 
White House business and federal agency work never comes under grand jury scrutiny. [FNl 63] Grand jury 
investigatio~s obviously· occur more often than cr~nal . trials, but grand juries operate· in secret and thus present 
little risk. of chilling particular conversations, as the Supreme Court lhas emphasized. [FN 164] 

Finally, ilie debate over privileges, particularly .a governmental attorney- client privilege, often is framed in 
generalities and fails to consider actual situations where the issue might arise. There are three basic situations where · 
a government attorney or offiCial might obtain information from. other government employees and where the 
info!]ll~tion might become relevant to a subsequent criminal investigation . 
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The first situation occurs when the employee seeks advice from a government attorney or official about his possible 
future course of conduct. If the employee follows the. advice and does not commit a criminal act, it is hard to see 
what chill or harm might be caused by subsequent disclosure of the information. On the other hand, if the employee 
ignores the advice and commits a: criminal act, then what possible governmental interest is there in protecting the 
employee from the charge that he knew his activity was criminal? Moreover, if the attorney mistakenly advises the 

.. employee that a proposed course of conduct is not criminal, even the employee will wish that communication 
disclosed if he· is· subsequently prosecuted. In the end, th.e only employee seeking advice about proposed conduct 
who will be chilled is the employee who hopes to.obtain a government attorney's blessing for potentially criminal 
conduct. That scenario, however, hardly justifies creation of a far-reaching privilege. 

The second category arises where the employee seeks to discuss past conduct that might be criminal. In that 
· ·. situation, of course; the prin1ary interest of the United .States is and must be in detecting and prosecuting crime, as the 
1 

OLC repeatedly has emphasized. The United States has no interest in harboring criminals in goveriiment 
employment, even at high levels. Agency attorneys employed by and representing the United States are not 
authorized to act as criminal defense attorneys against the United States . 

. *2177 The OLC thus has long rejected any suggestion that the United States can participate on both sides of a 
criminal investigation. [FN165] That explains why there is no tradition suggesting that a government attorney can 
consult with an employee about the employee's past criminal conduct and then refuse to disclose that information to 
the federal grand jury. Federal agencies, Unlike corporations, are not subject to criminal investigation or indictment 
by the United States, so an agency cannot be adverse to the United States in a criminal prosecution. When an agency 
becomes aware of internal wrongdoing, .the agency's sole interest is to ferret it out, and there can be no risk of 
endangermg a governmental interest by doing so and by disclosing the results to federal law enforcement authorities. 

The third ·situation occurs.not where the employee initfates conversation, but where the agency elicits infomiation 
from its employees about some event. Government agencies ·and government agency attorneys often have a 
.legitimate interest in obtaining facts about a particular event; the fact~ gathering process enables an agency head (or 
delegate) to discipline employees, institute new policies that will prevent similar errors in the future, inform the 
Congress or the public of the facts, or merely deal with the latest political controversy: Thus, the White House has 
conducted numerous internal investigations, as have many agencies and inspectors .general. Given the number of 
such investigations, a far-reaching and novel governmental attorney-client privilege iS, by definitim;1; unnecessary to 
encourage such activity; [iFNI 66] Unlike a corporation (which is subjectto indictment), no legitimate government 
agency would be, or has been, discouraged from conducting internal factfinding by the knowledge that any evidence 
of crime uncovered will in fact be presented to the relevant law enforcement authorities. Indeed, this was the premise 

· behind the enactment of Section 535 (and the ma~y inspector general statutes as well). . 

CONCLUSION 
' - ,• 

··Outside federal prosecutors are here to stay. They have existed at least since President Grant's.Administration. As 
· we have seen over the last twenty- five *2178 years, the system of outside prosecutors can make an extraordinary 
·difference in how our na~ion is governed .. As Justice Scalia stated, the debate over a special counsel is about power-
that is, "[t]he allocation of power among Congress; the President, and the courts in such fashion as to preserve the 
equilibrium the Constitution sought .to esJ:ablish .... " [FN 167] 

The fundamental flaw with the current independent counsel statute is that it creates, almost by definition, a scenario 
whereby the President and the independent counsel are adversaries. From that basic mistake flows most of the other 
problems that Critics identify in the statlite. Clarifying the role of the President in the manner proposed in this.article 
would expedite, depoliticize, and enhance the credibility and effectiveness of special counsel investigations; and 
ensure that the Congress alone is directly responsible for overseeing the conduct of the President of the United States 
and determining, in the first instance, whether his co.nduct warrants a public sanction. . 

[FNa I]. Mr. Kavanaugh served· as Associate Counsel in the Office of the Whitewater Independent Counsel from 
1994 to 1997 and also for a period in 1998. The views reflected ill this article are his own . 

C~pr. ©West 2004 No .Claini to Orig. U.S. Govt. Works 



• 

• 

• 

86 GEOLJ 2133 Page 25 
(Cite as: 86 Geo;L.J. 2133, *2178) 

j 

[FNl]. The Attorney General is~· political actor, as are all high officials of the Justice Department; In other words, 
the Attorney General supports not only the ideas and policies of the incumbent administration but also publicly 
supports candidates for elective office who espouse those policies. 

[FN2]. Mr. Cox has noted that the "normal po~ition" of the Justice Department is "one for defendirig an expanding 
executive privilege," whereas the Special Prosecutor in Watergate and other subsequent investigations "were 
challenging executive privilege. So there are some real conflicts." 67th Annual Judicial Conference of the United 
States Court of Appeals for the FoUrth Circuit, The Independent Coun~el Process: Is It Broken and How Should It 
Be Fixed?, at 138 (June 27, 1997)[hereinafter fourth Circuit iudiciaI Conference] (emphasis added). The Justice 
Department's brief in the litigation between the President and.the Whitewater Independent Counsel Kenneth W, Starr 
demonstrated this point. The Justice Department has agreed with neither the White House nor the Independent 

. Counsel about the proper scqpe of privilege. See Brief Amicus Curiae for the United States, Acting Through the 
Attorney General, Office oCthe President v. Office of Independent Counsel at 20, 117 S.Ct. 2482 (1997) (No. 
96"1783) ("The United States has compelling interests in investigating and prosecuting crinles--inside or outside the 
government--and the Justice Department's performance of those tasks is aided by the duty of the President and other 
government officials to report evidence of criminal violations to the Attorney General. At the same time ... the 
President.must have access to legaladvice that is frank, fully informed, and confidential.").· 

. [FN3].1975 REPORT OF THE WATERGATE SPECIAL PROSECUTION TASK FORCE, at 137- 38. 

[FN4]. 28 U.S.C. §§ 591-99 (1994). 

[FN5]. The Olympian term "ii1dependent counsel" has always promised more than it could deliver; Moreover, the 
term would be illappropriate under the regime proposed here because "independent" connotes a counsel appointed 
outside the Executive Branch and accountable to no. one. The Ethics .in Government Act initially called for the 
appointment of a "special prosecutor," but Congress changed the name in 1982 to "inc\ependent counsel." The term 
"special counsel" best captures the position and is used here in describing the proposed regime . 

[FN6]. 487 U.S. 654 (1988). 

[FN7]. See George D. Brown, The Gratuities Offense, and the RICO Approach to Independent Counsel Jurisdiction, 
86 GEO. L.J. 2045, 2049 (1998). 

[FN8]. 78 F.3d 1313 (8th Cir.), cert. denied, 1 17 S.Ct. 76 (1996). 

[FN9]; The Justice Department is a department within the executive· branch whose head is appointed by the 
President. See 2 8 U.S. C. § 501 ( 1994) ('The Department ofJustice is an executive department of the United States 
at the seat of Government."); 28 U.S.C. § 503 {"The P~esidenf shall appoint, by and with the advice and consent of 
the Senate; an Attorney General of the United States. The Attorney General is the head of the Department of 
Justice~"). 

[FNlO]. KATY i. HARRIGER, THE FEDERAL SPECIAL PROSECUTOR IN AMERICAN POLITICS 153 
(1992) (emphasis added) (quot~tion inarks omitted). . 

[FNll]. 28 U.S.C. § 5.15 (1994); 28 U.S.cl § 54.3 (1994). 

[FN12]. See infra text accompanying notes 28-40. 
'. . . . ... 

I . ' ' : . ,· . . 

[FN13]. 28 U.S.C. § 592(c)(l)(A). The Attorney General's decision is judicially unreviewable, however, which 
means that threat of impeachment or other congressional retaliation is the only legally enforceable check requiring 
the AttomeyGeneral to' enforce the law. · ' · 

[FN14]. 28 U.S.C. § 592(c) .. 
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[FN15J. Id. § 593(b ). 

[FN16]. Id.§ 593(b)(3). 

[FNI 7]. Morrison, 487 US. at .679. 

Page 26 

[FN18]. 28 U.S.C. § 594(a)(9). The S}'ffibolisni of this nomenclature is important and should be retained in any 
future legislation. Criminal defendants (and other critics) inevitably try to imply to juries (and the public) that the 
appointed counsel is somehow an extra-governmental official who does not warrant the same respect as prosecutors 
representing the United States. In the 1996 trial of Jim Guy Tucker, James McDougal, and Susan McDougal, fo:r 
example, the. defendants refused to refer to the prosecutors as the "United States," arguing that "they are independent 
Couilsel appointed under a special act." The Court put a quick end to this. tactic: "The indictment which was rendered 
by citizens of this state, the caption is United/S.tates of America versus James B. McDougal, Jim Guy Tucker, and 
Susan H. McDougal. Mr. Jahn and his associates represent tlie United States of America. Disregard the comment 
made· by Mr. Collins." United States v. McDougal, Tucker, and McDougal, No, LR-CR-95-173, Tr. at 4525-27 
(E.D. Ark. Apr. 11, 1996). . . . . . 

[FN19]. 28 U.S.C. § 594(h). 

[FN20]. Id.§ 593(c). 

[FN21 ]. Julie R. O'Sullivan, The Independent Counsel Statute: Bad Law, Bad Policy, 33' AM. CRIM. L. REV. 463, 
505 (1996). . 

[FN22]. TERRY EASTLAND, ETHICS, POLITICS, ANilTHE INDEPENDENT COUNSELJ34 (1989). 

[FN23]. Fourth Cii:cuit Judicial Conference, supra note 2, at 133. . 

[FN24].Id. 
. . .· . ' 

[FN25]. Reauthorization of the Independent Counsel Law: Hearing on S. 3131 B,efore the Subcomm. on Oversight of 
the Senate Comm. on Governmental Affairs, 102nd Cong. 15 (1992) (testimony of George J. Terwilliger III Deputy. 
Attorney General oft~e United States). 

[FN26]. 487 U.S. 654, 697 (1988) (Scalia, J., dissenting). 

[FN27]. In the final pages of his dissent,Justice Scalia also pointed out what he termed the "[un]fairness" of art 
independent counsel investigation, and he did so in broad terms that arguably seem to apply to all special counsel, 
whether appointed by a court or by the President (qr Attorney General). In c-0mparing a special counsel to an 
"ordinary" Justice Department prosecutor, however, Justice Scalia appeared to rely on a romantic vision, of 
"ordinary" federal prosecutors. Ill fact, an "ordinary" federal prosecutor is at least as likely to engage in hardball, 
near-the-edge tactics. as a special counsel whose every i:nove is publicly tracked, analyzed; and criticized. Moreover, 
the only c.oncrete measure of over-aggressiveness is the prosecutor's conviction rate. A careful prosecutor should not 
bring many cases that end in outright acquittal on aU counts. As it turns out, the record of independent counsels 
appointed under the statute is better tnan that of the Justice Department. Only one independent counsel appointed 
under the statute has ever suffered an outright jury acquittal, which- is an impressive record; particularly given the 
skilled attorneys retaitled by the defendants in such cases. ·. ·. · . . 

Justice Scalia also pointed out that ordmary federal prosecutors suffer from constraints on resciurces and that 
independent counsels generally do not. Morrison, 487 U.S. at 727-33 (Scalia, J., dissenting). That is not an entirely 
accurate or persuasi~e argument. Flfst,. the fact that some federal prosecutors' offices may be understaffed and thus 
unable to prosecute federal crimes that should be prosecuted Is hardlya model for investigations of possible crimes 
by our highest national officials. Indeed, that is the killd of backwards logic that Justice Scalia ordinafily ridicules. 
Second, in aUocating its enorrilous annual appropriation,. the Department of Justice regularly determines that certain 
kinds of crimes warrant intensive investigation and prosecution, whether it be drug distribution or health care. fraud 
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or abortion clinic bombings or church burnings or the like. By means of the. independent counsel statute, Congress 
has simply made the altogether rational judgnient that public corruption by high federal officials should be one such 
area of concentration. That policy judgment hardly warrants condemnation. It. is worth noting, in that regard, that the 
United States Attorney's office for the District of Columbia recently has received severe public criticism for devoting 
insufficient resources to public corruption cases. See. e.g., Paul Butler, Why Won't the Prosecutor Prosecute?, 
LEGAL TIMES, Jan. 19, 1998, at 19 (discussing thdack of prosecutions for corruption among public officials). 
Third, contrary to the implicit undercurrent of Justice Scalia's discussion of "fairness," the Justice Department itself 
devotes extraordinary resources to numerous _high-profile public corruption .cases. The Congressman Dan 
Rostenkowski case, the Mayor Marion Barry prosecution, the campaign fundraising investigation, the Governor Fife 
Symington case in Arizona, and the· Congressman Joseph McDade investigation in Pennsylvania are all recent 
examples of massive, single-minded, intense, and occasionally out-of-control (in the case of Congressman McDade, 
perhaps) investigations. The history of independent counsel investigations certainly measures up no wqrse than.those· 
investigations. Fourth, any true comparison of resource constraints is, in the end, virtually impossible because the 
Justice Department never identifies exactly how rriuch money its prosecutors and the FBI spend on particular 
investigations and prosecutions; thus, the Department is able to "hide" i.ts costs and avoid the kind of public and 
congressional scrutiny that independent counsels constantly face. How much money did the United States spend 
pursuing Congressman McDade? Governor Symington? Mayor Barry? A lot. ' 

[FN28]. See RESPONSES OF THE PRESIDENTS TO CHARGES OF MISCONDUCT (C. Vann Woodward ed., 
1974). . 

[FN29]. See EASTLAND, supra note 22, at 8; DA YID A. LOGAN, HJSTORICAL USES OF A SPECIAL 
PROSECUTOR: THE ADMINISTRATIONS OF PRESIDE.NTS GRANT, COOLIDGE AND TRUMAN 7 
(Congressional Research Service Nov. 23, 1973). 

[FN31]. Id. at 8. 

[FN30]. EASTLAND, supra note 22, at 8, 14. · 

[FN32]. SJ. RES,.54, 68th Cong. (1924). 

[FN33]. This article advoc.ates the procedure ofpresidential appointment and Senate confirmation used during the 
Teapot Dome Scandal. ·. . . 

[FN34]. EASTLAND, supra note 22, at 8-9. 

[FN35]. Id. at 8. The Justice Department was not created until 1870, and there was very little federal criminal law 
before the 20th century. . · . · 

[FN36]. 28U.S.C. §§ 591-99 (1994). 

[FN37]. See Reauthorization Hearings, su,pra note 15, at 15 (1992). 

[FN38]. The independent counsel statute states: "The division of the court may not appoint as an iii.dependent 
counsel any person who holds any office of profit or trust under the United States." 28 U.S.C. § 593(b)(2). This 
provision on its face disqualified Mr. Fiske from appointment as independent counsel under the statute. In the public 
law reauthorizing the statute in 1994, h9wever, Congress stated that the usual disqualification did not apply to 
persons appointed as regulatory independent counsel, thus granting .the Special Division discretion whether to 
appoint Mr. Fiske. See Pub. L. No. 103-270, §§ 7(a), (h). The court chose not to appoint Mr. Fiske on the theory 
that, notwithstanding Congress' ad hoc suspensfon of § 593(b )(2), the policy, if not the strict terms of the: provision, 
still disqualified Mr. Fiske because he was an adrnini~tration official.· 

. [FN39]. EASTLAND, supra note 22, at 8. This tradition is not confined.to the federal system. The st~te of New York 
. also has a tradition of appointing special prosecutors (Thomas Dewey, for example) to investigate and prosecute 
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public corruption cases. See Harriger, supra note 10, at 3. 

[FN40]. Id. at 15. At the same time, there is a long tradition of congressional investigation of executive branch 
malfeasance. These investigations often occur simultaneously with criminal investigations of executive branch 
officials. Some of these congressional investigations have led to the resignation of executive branch officials, and 
sometimes efforts have been made to impeach (although no executive branch officiaf has been impeached by the 
House and convicted by the Senate). Congressional investigations historically have been the priinary manner in 
which the public learns whether executive .branch officials have committed malfeasance in office. This tradition has 
continued ·to the present day. _This article argues _that Congress must continue to have primary responsibility for 
determining whether the President should be removed. 

[FN4 l]. Although the· Supreme Co_urt upheld the sy~tem of court-appointed outside counsd in Mo_rrison v. Olson, the 
separation of powers analysis in that case is quite inconsistent with the analysis in more recent cases such as Edmond 
v. United States, 117 S.Ct. 1573 (1997). In particular, Morrison held thatthe independent counsel was an "inferior 
officer" whose appointment thus could be wrested from the President. Morrison, 487 U.S. at 671-72. In ?dmond, 
however, the Court said that inferior officers "are officers whose. work is directed and superi/ised at some level by 
others who were appointed by presidential nomination with the advice and consent of the Senate." Edmond, 117 
S.Ct. at 1581. Under this mode of analysis, an independent counsel could not realistically be considered an inferior 
officer. Thus, if the issue were presented tClday and there were no stare decisis concetiis, there is little telling how the 
Court would resolve the issue. Justices Anthony K:ennedy, Clarence Thomas, David Souter, Ruth Bade.r Ginsburg, 
and Stephen Breyer have been appointed to the Court since the decision in Morrison. 

[FN42]. This was a foreseeable flaw thatJustice Scalia correctly identified ill his dissent. See Morrison, 487 U.S, at 
730 (Scalia, J., dissenting). 

[FN43]. See, e.g., CNN Capital Gang (CNN Television Broadcast, Dec. 13, 1997) (Senator Orrin Hatch questioning 
Attorney General Reno's decl.sion not to appoint an independent counsel to investigate Vice President Al Go~e's 
fundraising, calling it .a "conflict'of interest") .. 

[FN44]. Some might say that we should find totally apolitical persons to serve as independent counsel. But even if 
\ . . 

that were desirable (in our democracy, one would hope, all people would be active participants in a variety of 
political and social causes), "[n]early everybody who is qualified to be independent counsel has some kind of 
political involvement in their background," Fourth (Circuit Judicial Conference, supra note 2, at 39 (comments of 
Special Division Judge D<1vid B. Sentelle) .. 

[FN45]. Even with respect to ordinary cases, Eric Holder, a former United States Attorney for the District of 
Columbia and now Deputy Attorney General, has written that a prosecutor cannot remain publicly silent in the face 
of challenges to the prosecutor's ethics and motivations. Eric H. Holder & Kevin A. Ohlson, Dealing With the Media 
in High-Profile White Collar Crilne Cases: The Prosecutor's Dilemma (on file With author). 

[FN46].In the. Whitewater investigation, the independent counsel obtained the convictions of Jim Guy Tucker, 
James McDougal, and Susan McDougal in June 1996 despite sustained attacks on his credibility. In a subsequent 
August 1996 Arkansas tri<1l of two bankers, the result was a hung jury. 

[FN47]. See, e.g., Ruth Marcus, The Prosecutor: FolloWing Leads or Digging Dirt?, WASH. POST, Jan. 30, 1998; at 
Al (calling Faircloth a"leading crusader" against Fiske). . · 

. . ~ . . ) . 

[FN48]. Edmond v. United States, H7 S.Ct. 1573, 1579 {1997)(quotations omitted). As Justice Joseph Story noted, 
"If [the President] should ... surrender the public patronage iqto the hands of profligate men, or low adventurers, it 
will be impossible for him long to retaiii public favtlr.;' 3 Joseph Story, Commentaries on the' Constitution of the 
United States 375 (1833). · . · 

[FN49]. THE FEDERALIST NO. 76, at 457-58 (Alexander Hamilton){ Clinton Rossiter. ed., 1961). 

\ 
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[FN50]. Edmond, 117 S.Ct. at 1579 . 

[FN51]. 28 U.S.C. § 596(a)(l). 

[FN52]. Id. § 515; id. § 543. 

[FN53l Morrison, 487 U.S. at 723-24 &n.4 (Scalia, J., dissenting). J\istice Scalia stated that "the President must 
have control over all exercises of the executive· power" and that "failure to accept supervisio~" constitutes "good 
cause" for removal. Id. at 724 n.4 (Scalia, J., dissenting). That, in essence, defines "good cause" such that it means 
little'more than "at will." Although Justice Scalia disclaimed the logical conclusion of his position, it would seem 
that he believes, as the Court described his position, that ''every officer of the United States exercising any part of 
[the Executive power] must serve at the pleasure of the-President and be remov.able by him at will." Id. at 690 n.29 
(majority opinion describing Justice Scalia's position)~ · 

[FN54]. Id. at728-29 (Scalia, J., dissenting). 

[FN55]. President Grant arid President Truman's Attorney General also ordered dismissal of special prosecutors. See · 
EASTLAND, supra note 22, a04, 16: 

[FN56]. See CNN Capital Gang, supra note 43.(SeriatorHatch argued: "Who cares about the phone calls ... It's all 
the other stuff that ought to be investigated."}. · 

[FN57]. Susan Schmidt &. Roberto Suro, Troubled from the Start; Basic Conflict Impeded Justice Probe of 
Fundraising, WASH. POST, Oct. 3; 1997, at Al. 

[FN58]. United States v. Tucker, 78 F.3d 1313, 1316-.19 (St~ Cir.1996). 

[FN59]. That friction revealed it~elf, for example, in the investigation condu.cted by Independent Counsel Donald 
Smaltz. . 

[FN60]. Fourth Circuit Judicial Conference, supra note 2, at 91. 
• .1 

[FN6l]. 28 U.S.C. § 594(h)(l)(B). 

[FN62]. 28 U.S.C.A. § 594(h)(l) (West 1993), as amended·by Pub. L. No. 103-270 § 3(o) (1994). After the 1994 
revision, the statute also requires that the independent counsel submit to Congress "annually a report on the activities 

. of the independent counsel, including a description of the progress of any investigation or prosecution conducted by 
the independent counsel. Such report may omit any matter that in the judgment of the independent counsel should be 
kept confidential; but shall provide information adequate to justify the.expenditures that the office of the independent 
counsel has made." 28 U.S:C. § 595(a)(2). 

,~ -~. ' 

[FN63]. 28 U.S.C. § 595(cL 

[FN64]. See, e.g., The Independent Counsel Reauthorization Act of 1993: Hearing on S. 24 Before the Comm. on 
Qovemmental Affairs, l03d Cong. 49 (1993) (Professor SamuelDash, Georgetown University Law Center, stating: 
"Independent counsel investigations and prosecutions carry out the responsibilities of the executive branch to enforce 
the Federal criminal laws. The scope of congressional committee investigations and hearings is generally broader . . • . , . I ·. 

than those of investigations and prosecutions conducted by mdependentCounsel."). 
I • ' • 

' . 
[FN65]. Congress has the power to provide privileges or immunities regardless whether they are constitutiorialiy . 
required. See Clinton v. Jones; 117 S.Ct. 1636, 1652 (1997) ("If Congress deems it appropriate to afford.the 

.President stronger protection, it may respond with appropriate legislati()n."). On the other hand, Congress would not 
have the power to definitively say that a President is subject to indictment. The courts have the final word on the 
minimum level of immunity the Constitutioji affords the President: See .id. ("If the Constitution embodied the rule 
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that the President advocates, Congress, ofcourse, could not repeal it.") . 

[FN66]. See U.S. CONST, art.I, § 3, cl. 7 ("Judgment in Cases of Impeachment shall not extend further than to 
removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit ·under the United 
States: but the Party convicted shall :r;ievertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law."). 

[FN67]. REPORT OF THE WATERGATE SPECIAL PROSECUTION TASK FORCE, supra note 3, at 122. 

[FN68]. See I3rief for Respondent, Cross-Petitioner at 101; United States v. Nixon, 418 U.S. 683 (1974) (Nos. 
_ 73-1766, 73-1834) [hereinafter Brief for President Nixon]. . . 

· [FN69]. Brief for the United States, Agnew v. United States (D. Md. 1974) (No. 73-0535). 

[FN70]. Nixon v. Sirica, 487 F.2d 700, 757 (D.C. Cir.1973) (MacKinnon, J., concurring in part, dissenting in part). 
. . . . 

[FN71]. Id . 

. [FN72]. Id. 

[FN73]. 117 S:Ct. 1636 (1997). 

[FN74]. See id .. at 1639 (noting that suit was brought by "private citizen" for damages); id. at 1642 n.12 (noting that 
question presented involved "litigation ofa private civil damages action"); id. at 1645 ("With respect to acts taken in 
his 'public characte '--that is official acts--the President may be disciplined principally by impeachment, not by 
private lawsuits for damages. But he is, otherwise subject to thelaws for his purely private acts."); id. at 1648 n.36 
(referring to "suits against the President for actions taken in his private capacity"); id. at 1650 ("We therefore hold 
that the doctrine of separation of powers does not require federal courts to stay all private actions against the 
President until he leaves office."); id. (referring to "burdens of private litigation"); id. at 1651 (referring to private 
plaintiff's "interest in bringing the case to trial"); id. at 1652 (referring to possibility that Congress could provide for 
"deferral of civil litigation"). · 

[FN7 5]. Determining how to conduct an inv~stigation or whether to seek an indictment is not a ministerial task, but · 
involves the exercise of judgment and discretion. The exercise of judgment and discretion inevitably means that the 
decision cannot be separated, in the eyes ofthe public, from its political consequences. 

[FN76]. THE FEDERALIST NO. 65, at 396 (Alexander Hamilton) (Clinton Rossiter ed., 1961 ). 

[FN77]. Id. at 397. 

[FN78]. Id. at 398. This passage was written largely .with respect to a debate over whether the Senate 0r the Supreme 
Court should try an impeachment. But the ideas and themes discussed in explaining why the Senate was superior to 
the Supreme Court .in passing public judgment upon the:conduct of the .President apply, a fortiori, to a single 
prosecutor attempting to do so. . · . ·. 

\ 
[FN79]. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 550 (Max Farrand ed., 1966}. 

[fN80]. THE FEDERALIST NO. 65, silpra note 76, at 398~99 (Alexander Hamilton). 

[FN81]. nrn FEDERALIST NO. 69, supra note 76, at 416 (Alexander Hamilton). 

[FN82]. U.S. CONST. art. II. 

[FN83]. As indicated in the statutory language proposed by this article, Congress should take appropriate steps to 
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. . .· . . 
ensure that the, statute of limitations would not prevent'prosecution of a President after he leaves office . 
. . ~ . . 

[PN84]. President Clinton has litigat~d privilege claims against both the Whitewater and Espy independent counsels. 
He also has raised privilege claims against the Justice Department. See S.Rep. No. 104-280, at 67-70, 82-83 (1996). 
The Public Iritegrity Section issued a grand jury subpoena to the White I-louse in 1994; and that the White House in 
response claimed privilege as to 120 documents. H.R.Rep. No. 104-849, at 152-53 (J996). 

[FN85]. 418 U.S .. 683 (1974). 
' ,· . ' 

[FN86]. 112 F.3d 910 (8th Cir.), cert. denied, 117 S.q..2482 (1997). 

[FN87]. 910 F.2d 843, 950-54 (D.C.Cir. 1990)(Silberman, J., concurring in part, dissenting in part). 

[FN88]. .121 F.3d 729 (D.C.Cir. 1 ~97): 

[FN89]. This proposed language is premised on the assumption that a special counsel's motion to enforce a subpoena 
would be justiciable. The Court in Nixon so ~held, 418 U_.S. at 697, and there is no reason to reVisit that decision, 
particularly because the President retains authority to prevent such disputes frorn reaching the courts. 

[FN90]. Even under th~ current "good c_ause" restriction, as Justice Scalia stated in Morrison, an inferior officer such 
as an independent counsel is remoyable for cause ifhe refuses to accept supervision. See Morrison,487 U.S. at 724 
n.4 (Scalia, J., dissenting). · ' · .· . 

[FN9 l]. Notwithstanding Nixon, It is at least theoretically conceivable that the Supreme Cou_rt might rule th~t the 
Constitution provides a greater scope of executive· privileges than this section would grant. If so, then the 

· Constitution would trump. See Clinton v. Jones, U 7'S.Ct at 1652.But that is unlikely, given the clarity of Nixon. 

[FN92]. 28 U.S.C. § 535(b). The subsection states in full: 
Any information, allegation, or complaint received in a department .or agency of the executive branch of the 

Government relating to violations of title 18 involving Gov_ernment officers and employees shall be expeditiously 
reported to the Attorney General by the he'ad of the departmenfoi agency; unless-- . 

(1) the responsibility to perform an investigation with respect thereto is specifically assigned otherwise by 
another provision of law; or . ·• . ' . \ . . • 

(2) as to any department or agency of the Government, the Attorney General directs otherwise ~ith respect to a 
specified class. of information, allegation, or comp faint 

[FN93]. In re Grand Jury Subpoena, 112 F.3d at 920 (emphasis ad4ed). 

[FN94]. See Petition for a Writ of Certiorari, Office of the President v. Office oflndependent Counsel (No. 96-1783) 
_cert. denied, 117 S.Ct. 22, 23n; 7 (J 997). · · · 

. [FN95]. 28 u.s.c. § 535(b)(2). 

[FN96]. See Honig v. Doe, 484 U:S. 305, 325' (1988) (stating a court is "i:J.ot at liberty to engraft onto the statute an 
exception Congress chose not to create"). In general, " [ c ]ourts may not create their own limitations on legislation, i:J.o 
matter how fllluring the policy arguments for doing so, and no matter how wide~y the blame may be spread. 11 Brogan 
v. United State~, 118 S.Ct. 805, 811-12 {1998). 

[FN97]. H:R.Rep. No. 83-2622, at. 1 (1954) {emphasis added); reprinted in 1954 US.CC,A.N. 3551; 3551. 

[FN98]. Id. at3552 (emphasis added). 

[FN99}. Id. at 3553 (emphasis added). Jn ari independent counsel investigation, the independent counsel is the 
. official who receives information about matters with.in hisjurisdiction. "When issuing : .. subpoenas, an independent 
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counsel stands in the place of the Attorney General." S.Rep. No. 100-123, at 22 (1987); see 28 U.S.C. § 594(a) . 

[FNlOO]. Lloyd N. Cutler, The Role of the Counsel to the President of the United States, 8 REC. OF THE ASS'N OF 
THE B. OF THE CITY OF NEW YORK 470, 472 (1980).· . · / . •·. 

[FN101]. Id. 

[FN102]. Id~ 

[FN103]~ A Conversation with Robert H. Bork, 26 D.C.B.REP. No. 3, at 9 (Dec. 1997-Jan. 1998). 
I 

[FN104]. white House Travel Office Management Review, 23. (1993) (emphases added). In addition, federal 
regulations require each agency to have a "designat~d agency ethics official,'' generally an attorney, to provide ethics 
counseling to employees. 5 C.F.R. § 2635.107 (1997). The regulations state: "Disdosures made by an employee to 
an agency ethics official are not protected by an attorney-client privilege, An agency ethics official is required by 28 
U.S.C. § 535 to report any infoimation he receives relating to a violation of the criminal code, title 18 of the United 
States Code." Id. (emphasis added). 

[FN105]. In re Grand Jury Subpoena, 112 F.3d at 921 n. l 0. The Attorney General has authorized an exception to § 
535(b) for information obtained by gov:c;:rnment attorneys who, pursuant to a specific regulation (28 C.F.R. § 50.15), · 
represep.t government employees in their personal capacities--for example, in civil suits alleging Bivens violations. 
The OLC memoranda address only the exception for these personal representations. See Office of Legal Counsel 
Memorandum, at 5 (Mar. 29, 198~Hanalyzing duty under C.F.R. § 50.15 and U.S.C. § 535(b) of an Assistant U.S. 
Attorney who discovered information while representing Bivens defendants); Office of Legal Counsel Memorandum, 
at 1 (Apr. 3, 1979) (addressing question regarding "propriety of providing' Justice Department iepresentation in a 
civil suit to a government employee"); Office of Legal Counsel Memorandum, <tt 4 (Aug. 30, 1978) (a~alyzing under 
C.F.R. § 50.15 and U.S.C. § 535(b) the "contou.rs of the relationship between a Department attorney and an 
individual government employee whose representation has .been undertaken"); Office of Legal Counsel 
Memorandum, at 1 (Nov. 30, 1976) (addt:essing question regardfug ~ituation where "[t]he U.S. Attorney's Office is 
currently representing both a Federal employee and the United States as defendants "in a civil suit for damages" and 
the employee has told .the Assistant U.S. Attorney information that could incriminate the emplo:yee ). 

[FN106]. See 6 Opinion of the Off. bf Legal Couns. 626, 627 . (1982) (stating, in context of proposal for certain 
kinds of inspector general investigations, that "evidence of crllinnal conduct 'uncovered' during the course of an 
investigation will be referred directly to the Department of Justice, as is required by 28 U.S.C. § 535") (emphasis 
added). The OLC recognizes in the cmcial distinction between represent.ation of the personal interests of a 
government employee and representation of the governmental interests of a government agency. See, e.g., 4B Op. of 

··the Off. of Legal Courts, 749, 751 (1980) (distinguishing between representation of personal interests and 
governmental interests). · ' 

/ 

[FN107]. 418 U.S. 683 (1974). 

[FN108]. Id. at 706-13. 

[FN109J. Id. at 687-88. 
·. ' ··: ' ' .1' . . . 

[FNllO]. Brief for President Nixon, supra: note 68,. at 122-3 L Rule 17 requires that the government demonstrate 
relevance and admissibility when seeking a trial subpoena: The Rule 17 st~ndarp for grand jury subpoenas is more · 
relaxed, reflecting the different goals ofgrand jury investigation. See United States v. R. Enterprises, Inc,, 498 U.S. 
292, 297-301 (1991). 

[FNl ll ]. Brief for President Nixon, supra note 68, at 48-86. 

tFNl 12}. Id. at 86-87. 
'' ' ' . : ., 
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[FNl 13]. Nixon v. Sirica, 487 F.2d 700, 717 (D.C. Cir.1973) . 

[FNl 14]. Nixon, 418 U.S. at 700. 

[FNl 15]. Id. at708. 

[FNl 16]. Id. at 705. 

[FNl 17]. Id. at 708. 

[FNl 18]. Id. 
) 

[FNl 19]. Id. at 710 (quoting C&S Airlines v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948)). 

[FN120]. Id. at 712 n.19. 

[FN121]. Id. 

[FN122]. Id. at 709 (quotation marks omitted). 

[FN123]. Id. 

[FN124]. Id. at 712-13. 

[FN125]. Id. at 714. 
i 

Page 33 

[FNl 26]. The privilege considered in Nixon was the privilege for presidential commUnications, not the more general 
executive privilege for deliberative processes. The deliberative process privilege is, of course, even less weighty than 
the presidential communications privilege. See In re Sealed Case, 121 F.3d 729, 745 (D.C. Cir.1997). 

[FN127]. See Files of Justice Thurgood Marshall,United States v. Nixon, 418 U.S. 683 (1974) (available at Library 
of Congress) . 

. [FN128]. Id. 

[FN129]. Id. This memo is vei:y important as an historical matter.. JustiCe White stated that President Nixon would 
have been entitled fo withhold the tapes had some higher standard been adopted; Those who currently .favor the 
adoption of such a higher standard must come to grips With that fact--and how it might have altered the .course of 
Watergate. · · · 

[FN130]. Id. 

[FN13 l]. As reported in The Brethren, Justice Powell had last-.minute reservations about the legal standard and said 
at the conference on July 23 that he was considering a last-minute concurrence because "[t]hey wei:e ruling that any 
grand jury could subpoena material from the President in a criminal investigation. That was too sweeping. They 
could, and they should, rule more narrowly .... " BOJ3 WOODWARD & SCOTT ARMSTRONG, THE BRETHREN 
409 {1979). Woodward and Armstrong report that the room "erupted" and Justice William Brennan "made an 
impassioned plea' for unanimity." Id. Justice Powell then decided to adhere to the Chief Justice's opinion, and thus 
the opinion rejected a Nixon v, Sirica kind of standard and instead held that evidence meeting the requirements of 
Rule 17 must be produced unless there was a claim of state secrets. Id. at 410. 

[FN132]. United States v. North, 910 F.2d 843, 950-53 (D.C. Cir.1990) (~ilberman, J., concurring in part, dissenting 
in part). 
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[FNl 33]. Id. at 951. The issue arose in connection with a trial subpoena to President Ronald Reagan sought by 
North. The court affirmed the District Court's denial of the subpoena; ruling that such evidence would not have been 
material or favorable to the defense, and the majority therefore did not reach the question of privilege. Id. at 892 n.26 
(per curiani.). · 

[FN134]. Id. at 952. 

[FN135]. Id. (citation omitted). Similarly, Professor Laurence Tribe has stated: "Ostensibly, United States. v. Nixon 
suggests that, while presidential conversations are presumptively privileged, the presumption will always be 
overcome by a showing that the information is relevanfto a pending criminal trial in federal court." LAURENCE H. 
TRIBE, AMERICAN CONSTITUTIONAL LAW 281 (1988) (emphasis added). 

[FN136]. In re Grand Jury Subpoena, 112 }<.3d 910, 919 (8th Cir.1997). In his dissent on the facts of that case, Judge 
Richard Kopf agreed that " [a ]t this elevated level of abstraction"~-namely the "public interest"--"Nixon teaches that 
the President's general need for confidentiality ... is outweighed by a grand jury's need for evidence of the truth." Id. 
at 936 (Kopf, J., dissenting). 

[FN137]. Id. at 918 n.9 . 

. [FN138]. See In re Seal~d Case, 121 F.3d.729 (D.C.Cir.1997). 

[FN139]. Id. at754. 

[FN140]. See Nixon, 418 U.S. at 712 n.19 ("We are not here concerned with th\! balance between the President's 
. gerieraliz~d interest in confidentiality and the need for relevant evidence in civil litigation, nor with that between the 

confidentiality interest and congressional demands for infoi:mation .... "). 

[FN141]. In re Sealed Case, 121 F.3d at 754 . 

[FN142]. Id. 

[FN143]. Id. 

[FN144f Id: 

[FN145]. Id. at 757: 

[FN146]. Id. at 755. See also id. at760(noting; in explaining standard, that "[h]ere, unlike in the Nixon case~, the 
actions of White House officers do not appear to be wider investigation"). · 

[FN147]. Id. at 761. 

[FN148]. Id. at 756. 

' ' . 

[FN149] . .The Court said that ''[i]n practice, the primaiy effect of this standard will be to' require a grand jury to delay 
subpoenaing evidence." Id. at 756 (emphasis added). 
Any open~ended balancing test requiring some higher rteed sh6wing would violate the Supreme Court's repeated 

emphasis that the criminal process should not tolerate such delays. See, e.g., United States v. R. Enterprises, Inc., 
498 U.S. 292, 298 (1991) ("grand jury proceedings should .be free of such delays" that proposed multifactor test 
would cause); Branzburg v. Hayes, 408 U.S. 665, 705 (1972) (under proposed heightened relevance standard, 
"courts would ... be embroiled in preliminary factual and legal determinations with respect to whether the proper 
predicate had been laid"). 

[FN150}: Jaffee v. Redmond, 518 U.S. 1, 9 (1996) '(quotation inarb. omitted). 
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[FN151]. Branzburg, 408 U.S. at 691n.29,686. 

[FN152]. Nixon, 418 U.S. at 710. 

Page 35 

\ 

[FNl 53 ]. The Office of Legal Counsel. has not issued an opinion about the application of Executive privileges in 
criminal proceedings, as the Eighth Circuit correctly recognized. See In re Grand Jury Subpoena, 112 F .3d 910, 921 
n.10 (1997). Even for purposes of congressional inquiries, moreover, the OLC has stated that "communications 
between the Attorney General, his staff, and other· Executive Branch 'clients' that might otherwise fall within the 
common faw attorney-client privilege should.be analyzed in the .same faslllon as any other intra-Executive Branch 
communications." 10 Opinion of the Off. ofLegal Couns. 68, 7S(l986) (emphasis added). . . . 

[FN154]. UnitedStates v. Arthur Young & Co., 46~ U.S. 805, 817-18 (1984) (emphases added). 

[FN155]. MCCORMICK ON EVIDENCE§ 87.l, 321(1: W. Strong ed. 1992). 

[FN156]. 24 Charles A. Wright & Kenneth W. Graham, Federal Practice and Procedure§ 5475, 126-27(1986). 

[FN157]. Restatement (Third) of the Law Governing Lawyers§ 124 cmt.b (1996) (Proposed Final Draft No. 1) 
(also stating that "unlike persons in private life, a public agency or officer has no autonomous right of confidentiality 
in communications relating to governmental business"). 

[FN158]. In re Grand Jury Subpoena, 112 F.3d at 920. 

[FNl 59]. Id. at 921. 

[FN160].·ld. 

[FNl 61]. See supra notes 89-91 and accompanying text. 
. . 

[FN 162], The President at the time the ID.formation is sought controls the privilege. With respect to the attorney
client privilege (as opposed.to the Presidential communications privilege), a President no longer in office woµld have. 
no authority to assert the privilege. See CFTC v. Weintraub, 471 U.S. 343, 349 & n.5 (1985) (stating that common
law privilege for entities befongs to current management, not former management). 

· [FN163]. See Nixon, 418 U.S. at 712; cf. Branzburg, 408 U.S: at 691. 

[FN164]. See Branzburg, 408 U.S. at 700. 

[FN165]. See 4B Opinion of the Off .. of Legal Couns. 749, 751 (1980) ("This Office has long held the view that the 
Government may not participate on both sides of a federal crimin~l investigation."). 

[FN166]. The President (o! relevant agency head) can.require that the e:mployee cooperate in an internal agency 
investigation. See 4B Opinion of the Off. of ~egal Cotms. 42 l, 427 {1980) ("The obligation of public officials to 
answer questions related to the performance of .their public duties is well- recognized"). To be sure, an agency 
employee questioned by an agency attorney may. refuse to answer questions out of a fear of self-incrimination, 
although the failure to 'answer questions may lead to his dismissal. See Lachance v. Erickson, .118 S.Ct: 753, 756 
( 1998) ("It may well be that an agency ... would take into consideration the failure of the employee to respond."). 

The government employee who does not claim the Fifth Amendment and speaks to the attorney could be 
investigated or prosecuted based at least in part on the communications to government a,ttorneys (Oliver North, for 
example). But that is a good result: Insulating government erpployees fwm crimjnal investigation and prosecution 
has never been considered a governmental interest that justifies withholding relevant information from the federal 
grand jury. ID.deed, the onlygovernmeritalinterest is precisely the opposite. · 

[FN167]. Morrison; 487 U.S. at 699 (Scalia, J., dissenting): 

Copr. © West2004 No Claim to Orig.U.S, Qovt: Works 



4 



• 

• 

Brett Kayanaugh-Privilege Arguments v; Work ouE.O .. 13233 

Allegation: While working for Independent Counsel Kenneth Starr, Brett Kavanaugh fought 
the Clinton Administratio.n for access to confidential communications. As 
Assodate White House Counsel in the Bush Administration, however, Mr. 

. Facts: 

·. Kavanaugh helped to draft Executive Order 13233, which dramatically limits 
public access to presidential records. Such a stark inconsistency demonstrates 
Mr. Kav.anaugh's ideologicalan? partisan agenda. · · 

~ Mr. Kavanaugh's work on privilege issues for the Office of the Independent Counsel 
was consistent with his work .on Executive Order 13233. 

) 

Mr. Kavanaugh argued .on behalf of the Office of the Independent Counsel that · 
governnient attorneys in the Clinton Administration could not invoke the 
attomey,.client privilege to block the production of inforination relevant to a 
federal criminal investigation. · 

Mr: Kavanaugh also argued on behalf of the dffice of Independent Counsel that 
the attorney-client privilege,'. once a client was deceased, did not apply with full 
force in federal criminal proceedings, and that federal courts should not 
recognize a new "protective function privilege" for Secret Service Agents in 
federal criminal proceedings. 

The federal courts of appeals agreed with Mr. Kavanaugh' s position in those 
cases . 

./ Nothing in Executive Order 13233 purports to block prosecutors or grand 
juries from gaining access to presidential records in a criminal investigation; 

~ Executive Order 13233 simplyestablishes policies and procedures to govern requests 
for presidential records and the assertion of constitutionally-based privileges. It does not 
purport to set forth those circumstances under which an assertion of executive 

. privilege should b.e made and/or would be successful. 
. . 

• ~ Executive Order13233 specifically recognizes thatthere are situations wheire 
a party seeking access to presiclential records may overcome the assertiOn of 
constitutionally based privileges. See Section 2(b). · · · 

In his Georgetown LawJournal article, whichwas authored during the Clinton 
Adininistration, Mr. Kavanaugh specifically recognized the difference between 
asserting executive privilege in-a criminal context and outside of a criminal 
context. 

' . ' . ' ' . . '• . . 

He argued that a presumptive privilege for Presidential communications existed 
and that "itinay well be absolute in civil,. congressional, and FOIA proceedings." 

. ' . 



,---------
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Mr. Kavanaugh wrote: "it is only in the discrete realm of criminal proceedings 
where the privilege may be overcome." See Brett M. Kavanaugh, The President and the 
Independent Counsel, Geo. L.J. 2133, 2171 (1998). 

While working in the White House Counsel's Office, Mr. Kavanaugh's work on 
privilege issues has been consistent and evenhanded, whether the issue at hand 
involved the Bush Administration or the Clinton Administration . 

./ · For example, Mr. Kavanaugh worked i~ the Counsel's Office when the Bush 
Administration asserted executive privilege to shield the records regarding the 
pardons issued by Bill Clinton at the end of his presidency. 

Mr. Kavanaugh likewise was involved intheBush Administration's assertion of 
executive privilege to withhold from Congress Justice Department documents 
related to the investigation of alleged campaign fundraising abuses. by the Clinton 
Administration . 

_/ 
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Executive Order 13233 of November 1, 2001 · 

Further. Implementation of the Presidential }lecords Act 

By the authority vested in me as President by the Constitution and· the 
laws of the United States of America, and in order to establish policies 

· and. procedures implementing section 2204 ·of title 44 of the United States 
Code with respect :to constitutionally based privileges, including those that 
apply to Presidential·records'reflecting military, diplomatic, or national secu-

. rity secrets, Presidential communications, legal advice, legal work, or the 
deliberative processes of the President and the Presiderit's advisors, and 
to do so in a manner consistent with the Supreme Court's decisions in 
NiXonv. Administrator of Gen.era] Services, 433 U.S. 425 (1977), and other 
cases, itis hereby ordered as follows: 

Section 1. Definitions. 
For purposes of this order: 

(a) "Archivist" refers to the Archivist of the United States or his designee. 

(b) "Presidential records" refers to those documentary materials maintained 
by the National Archives and Recorgs Administration pursuant to the Presi~ 
dential Records Act, 44 U.S.C. 2201-2207. 

(c) "Former President" refers to the former President during. whose term 
or terms ofoffice particular Presidential records were created. 
Sec. 2. Constitutional and LegalBackgrour'id. ' . 

(a) For. a period not toexceed 12 years after the conclusion of a Presidency, 
the Archivist administers 'records in accordance with the limitations on 
access imposed by section 2204 of title 44. After expiration of that period, 
section 2204(c) of title 44 directs that the Archivist administer Pr!:)sidential 
records in accordance with section. 552 of title 5, tqe Freedom oflnformation, 
Act, including by withholding, as appropriate, records subject to exemptions 
(b)(l), (b)(2), (b)(3), (b)(4), (b)(6), (b)(7), (b)(B), and (b)(9) of section 552. 
Section 2204(c)(1) of title 44 provides that exemption (b)(5) of section 552. 
is not available to the Archivist as a basis for withholding records, but 
section 2204(c)(2) recognizes that the former President or the incumbent 
President may assert any constitutionally based privileges, including those 
ordinarily encompassed within exemption (b)(5) of section 552. The Presi
dent's constitutionally ba.sed privileges subsume privileges for records that 
reflect: military, diplomatic,· or .11ational security secrets (the &tate secrets 
privilege); communications of the President or his advisors (the presidential 
communicatibns privilege); legal advice or legal work (the attorney-client 
or attorney work ,product privileges); and the deliberative processes of the 
President or his advisors (the deHberative process privilege). 

(b) In .Nixon v. Administrator of General Services, the Supreme Court set 
forth the constitutional. basis for the President's privileges for confidential 
communications: "Unles~ [the President] can give his advisers soine assur
ance of confidentiality, a President could not expect to receive the full 
and frank submissions of facts and opinions upon which effective discharge 
of his duties depends." 433 U.S. at 448-49. The Court cited the precedent 
of the Constitutional Convention,. the records of which were "sealed for 
more than 30 years after the Convention." Id. at 447 n.11. Based on.those 
precedents and principles, the Court ruled that constitutionally based privi~ 
leges available to a President "survive[] the individual President's tenure."fd; 
at 449. The Court also held that a former President, although no longer 
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a Government official, may assert constitutionally based privileges with· re
spect to his Administration's Presidential records, and expressly rejected. 
the argument that "only an incumbent President can assert the privilege 
of the Presid~ncy~" Id. at 448. 

(c) The Supreme Court has held that a party seeking to overcome the 
constitutionally based privileges that apply to Presidential records must 
establish at least a "demonstrated, specific need" for particular records, 
a standard that turns O'n the nature of the proceeding and the importance 
of the information to that proceeding. See United States v. Nixon, 418 

· U;S. 683, 713 (1974). Notwiths~anding the constitutionally based privileges 
that apply to Presidential recoras, many former Presidents have authorized 
access, after what they considered an appropriate period of repose, to those 
records or categories of records (including .otherwise privileged r!(cords) 
to which the former Presidents or their representatives in their discretion 
decided to authorize access. See Nixon v. Administrator of General Services, 
43.3 U.S. at 450-51. . 

. Sec. 3. Procedure for Administering Privileged Presidential Records. . . 

. Consistent with the requirements of the Constitution and the Presidential 
Records Act, the Archivist shall administer Presidential records under section 

'2204(c) of title 44 in the following manner: 

(a) At an appropriate time after the Archivist receives a request for access 
to Presidential records under section 2204(c)(1), the Archivist shall provide 
notice to the former President and the incumbent President and, as soon 

. as practicable, shall provide the former President and the incumbent Presi- · 
dent copies of any records that the former President and the incumbent · 
President request to review. · · 

{b) After receiving the r.ecords he requests, the former President shall review 
those records as expeditiously as possible, and for no longer than 90 days 
for requests that are not unduly burdensome. The Archivist shall not permit 
access to the recor<;l.s by a requester during this period of review or when 
requested by the former President to extend the time for review. 

(c) After review of the records in question, or of any other potentially 
privileged records reviewed by the former President, the former President 
shall indicate to the Archivist. whether the former President n;iquests with
holding of or authorizes access to any privileged records. 

(d) Concurrent with or after the former President's review of the records, 
_ the incumbent President or his designee may also review the records in' 

question, or may utilize whatever other procedures the incumbent President 
deems appropriate to decide whether to concur in the former President's 
decision to request withholding of or authorize access tc:i the records. 

(1) When the former President has requested withholding of the records: 

(i) If under the stand<i,rd set forth in./section 4 below, the incumbent 
President c,ancurs ·in the former President's decision to request 
withholding of records as privileged, the incumbent President shall 
so inform the. former President and the Archivist. The Archivist 
shall not permit access to those records 'by a requester unless and 
until the incumbent President advises the Archivist that the former 
President and the incumbent President agree to authorize access to 
the records or until so ordered by a final and nonappealable court 
order . 
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(ii) If under the standard set forth in section 4 below, the incumbent 
President does not concur in the former President's decision to re
quest withholding of the records as privileged, the incumbent 
President shall so inform the former President and the Archivist. 
Because the former President independently retains the right. to. as-· 
seit constitutionally based privileges, the Archivist shall not permit 
access to the records by a requester unless and until the incumbent 
President advises the Archivist that the former President and the 
incumbent President agree .to authorize access to the records .9r 
until so ordered by a final and nonappealable court order. 

(2) When the former President has authorized access to the records: 

(i) If under the standard set forth in section 4 below, the incumbent 
President concurs in the former President's decision to authorize 
.access to the' records, .the Archivist shall permit access to the 
records by the requester. 

·.(ii) If under the standard set forth in section 4 below, the incumbent 
President does not concur in the former President's decision to au
thorize access to the· records, the incumbent President may inde
pendently order the Archivist to withhold privileged records. In 
that instance, the Archivist shall not permit access to the records 
by a requester unless and. until the incumbent President advises 
the Archivist that the ··former President and the incumbent Presi
dent agree to authorize access to the records or until so ordered 
by a final and nonappealable court order. 

Sec; 4. Concurrence, by Incumbent President, 
. ' 

Absent compelling circumstances, the incumbent President will concur in 
the privilege . decision of the former President in response to a request 
for access under section 2204(c)(1). When the incumbent President concurs 
in the decision of .the former President to requEist withholding of records · 
within the scope cif a constitutionally based privilege, the incumbent Presi
dent will support that privilege claim in any forum in which the privilege 
cfaim is challenged. · 

Sec. 5. Incumbent President's Right to ObtainAccess . 

. This order does not expand or limit the incumbent President's right to 
obtain access to . the records of a former President pursuant to section 
2205(2)(B). 

Sec. 6. Right of Congrf]SS and Courts to Obtain 'Access. 

This order does not expand .or limit the rights of a court, House of Congress, 
or authorized committee or subcommittee of Congress to obtain access to 
the records of a former President pursuant to section 2205(2)(A) or section 
2205(2)(C). With respect to sl).ch requests, the former President shall review 
the records in question and, within 21 days of receiving notice from the 
f\rchivist, indicate to the Archivist his decision with respect to any privilege . 

. The incumbent President shall indicate. his decision with respect to any 
privilege within 21 days after the former President has indicated his decision . 

. · Those periods may be extended by the former President or the incumbent . 
Presi,dent for requests. that are burdensome. The Archivist shall not permit 
acces's to the records unless and until the incumbent President advises 
the Archivist that the former President and the incumbent President agree 
tci authorize access to the records or until s.o ordered by a final and ncinappeal" 
able court order. · · · 

Sec. 1: No Effect on Right to. Withhold Records. 

This order does n~t limit the former President's or the incumbent President's' 
right to withhold records on any ground supplied by the Constitution, statute, 
or ;regulation. · · · · · 

Sec. 8; Withholding of Privileged Records During 12-Year Period. 

I 
·' 

. / 
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In the. period not to excee.d 1_2 Yl:'.ars after the conclusion of a J;>residency 
during which section 2204(a) and section 2204(b) of title 44 apply, a former 
President or the incumbent President may request withholding of a:qy privi
leged records not already• protected from disdosure under section 2204. 
If the former President or the incumbent President so requests, the_ Archivist 
shal_l not permit access ·to any such privileged records unless and until 
the incumbent President advises the Archivist that the former President 
and the incumbent President agree to . authorize access to the records or 
until so ordered by a final and nonappe;ilable court order. 

Sec. 9_. Establishment of Procedures . 

. This order is not intended to indicate whether and under what circumstan.ces 
a former President should assert or waive any privilege. The. order is intended 
to establish procedures for former and incumbent Presidents to make privilege 
determinations. · 

Sec. 10. Designation of Representative. 

The. former President may designate a representative (or series or. group 
of alternative representatives, as the former President in his discretion may 
determine) to act on his behalf for purposes of the Presidential Records 
Act and this order. Upori the death or disability of a former President, 
the former President's designated representative shall act on his behalf for 
purposes of the Act and this order, including with respect to the assertion 
of constitutionally. based privileges. Jn the absence of any designated rep
resentative after the former President's death or disability, the family of 
the former :President may designate a representative .(or series or group 
of alternative representatives, as they in their discre tion may determine) 
to act on the foriner President's behalf for purposes of the Act and this 
order, including with respect to the assertion of constitutionally based privi-
leges. · 

Sec. 11. Vice Presidential Record$. 

(a) Pursuant to section 2207 of title 44 of the United States Code, the 
Presidential Records Act applies to the. executive records of the Vice Presi
dent. Subject to subsections (b) ·and (c), this order shall a,lso 11pply with 
respect to any such records that are subject to ~ny constitutionally based 
privilege that the former Vice President may be entitled to invoke, but 
in the administration of this order with respect to -such records, references 
in this order to a former President shall be deemed also to be references 
to the relevant former Vice President. 

' . 
(b) Subsection (a) shall not be deemed to authorize a Vice President or 
former Vice President to invoke any constitutional· privilege of a President 
'or former President except as authorized by that President. or former Presi
dent. 

(c) Nothing in this section shaii be construed to grarit, limit, or otherwise 
affect any privilege of a President, Vice President, former President, or 
former Vice President. 

Sec. 12, Judicial Review. 

This' order is intended to improve the internal management ·of the executive 
branch and is not ·intended to create any right or benefit, substantive or 
procedural, enforceable at law by a party, other than a former President 
or his designated representative, against the United States, its agencies, 
its officers, or any person. · 
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IFR Doc. 01-27917 

Filed n-2-:01; .11 :23 am) 

Billing. code 3195-01-P 

Sec. 13. Revocation. 

Executive Order 12667 of January 18, 1989, is revoked. 

THE WHITE HOUSE, 
November 1, 2001. 

I ~.e______ = 

56029 



5 



• Allegation: 

Facts: 

Brett Kavanaugh-:- Defense of Ken Starr 

Brett Kavanaugh has vocally defended his former boss, Independent Counsel 
Kenneth Starr. He has called Starr "an American hero," written that Starr's. 
"record is one of extraordinary accomplishment and integrity," and praised Starr 
for "consistently·perform[ing] with the highest, skill and integrity!' This staunch 
defense of the overzealous Independent Counsel constitutes compelling evidence 

·. ofKavanaugh's right-wing views. · 

~ Many have expressed thatthe public criticism directed at Independent Coulllsel 
Kenneth Starr was vicious and unwarranted. 

·. .· .-

./ The Washington Post editorial page said of Judge Starr: 

• "Yet the sum QfMr. Starr's faults constituted a mere shadow of the villainy of 
which he was regularly accused. The larger picture is that Mr. Starr pursued· 
his mandates in the face of a relentless and dishonorable smear campaign· 
directed against hirri by the White House. He delivered factually rigorous 
answers to the questions posed him· and, for the most part, brought credible 
indictments and obtained appropriate convictions. For all the criticism of the 
style of his report on tl}e Monica Lewinsky ordeal, the White House never laid 
a,glove on its factual contentions. Th~ various ethical allegations against him 
have mostly melted awayon close inspection. At the end of the day, Mr. Starr 
got a lot of things right." Editorial, Wash: Post, Oct. 20, 1999, atA28. 

• "Th~temptation to make Mr. Starr int~ .an emblem of something flows out of·.· 
the need to make a neat story out of a.complex and messy history. But it is · 
exactly the complexity of Mr. Starr's investigation that belies any attemptto 
make it stand simply for. any set of virtues or vices in the legal system. Mr. 
Start, in our view,should be remembered as a man who--hampered alike by 
intensely adverse conditions and by'his own rnissteps--managed to perform a 
significant public service~" Editorial, Wash. Post, Oct. 20, 1999, at A28. 

. ' 

Ronald Rotunda, professor at George Mason University School of Law and 
assistant counsel for Democrats· on the Senate Watergate Committee, explained in 
December 1996 that the attacks on Judge Start' s integrity were belied by the fact 
that President Clinton's attorney General continued to assign him new matters to 
investigate and had the power to fire Judge Starr ifhe acted unethically. Peter · 
Baker, Did President Order Attack onlnvestigator?, Seattle Times, Dec. 4, 1996, at A3. 

• Rotunda stated: "This is. basically a.blatantly political attack on Starr that 
is inconsistent within the administration itself." Id. ·· 

' " . '. . : 

.·In a prescient editorial published shortly after Judge Starr's appointment,Iaw 
professor Garrett Epps - a self-described liberal and supporter of President . 
Clinton - wrote: "If Start' s investigatio~ turns up no evidence of wrongdoing, he · 

_ _,. 
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may blight his own career prospects, which would be a loss to the nation. But if 
he does produce indictments,.manyDemocrats will believe that he is the agent of 
a partisan conspiracy. If he obtains convictions, the defendants can claim to be . 
victims of political persecution." .Garrett Epps, Editorial, Take My Word, Starr Will Be 
Fair; PORTLAND OREGONIAN, Aug. 17, 1994, at C7. 

Kenneth Starr was a fair .and impartial Independent Counsel with a substantial 
record of accomplishment. · · · 

./ The Washington Post editorial page said, upon Judge Starr's appointment, "he is 
also a respected practitioner precisely because of his performance as judge and 
solicitor general, and he was on Clinton Attorney General Janet Reno's own short 
list oflikely candidates for independent counsel when she picked Mr. Fiske." 
Editorial, Kenneth Starr for Robert Fiske, W ASR POST, Aug. 7, 1994, at C8. 

Upon Judge Starr's appointment as IndependentCounsel, Mark Gitenstein, 
former chief Democratic counsel to theSenate Judiciary Committee, said: "Starr 
was a good, fair judge, and I think he will be fair in this proceeding." Nancy 
Roman; Starr Hailed as Fair, Moderate, WASH. TiMES, Aug. 6, 1994, at A6 . 

./ Carter judicial appointee, Judge Patricia Wald said of Judge Starr: "Ken is 
definitely a conservative ... but he's wholly undeviousand never trie_s to slip 
anything by." National Briefing Whitewater/: Delay Seen_as Biggest Danger, THE HOTLINE, 

Aug. 8, 1994 . 

Time magazine's chief political correspondent, Michael Kramer, wrote about 
Judge Starr's appointment in his c.olumn: "[Ken Starr's] integrity and honesty 
have never been seriously questioned. When even a dues~paying liberal like the 
legal director ofthe American Civil Libert_ies Union says, 'I'd rather ha:ve Starr 
investigate me than alqiost anyone l can think. of,' the case for bias is virtually 
closed.'' Michael Kramer, Fade Away, Starr, TIME, Aug. 29,1994, at 37. .. 

~ Kenneth Starr initiated·criminal prosecutions only where he uncovered strong 
evidence of criminal wrongdoing. Where he did not find overwhelming evidence of 
illegal behavior; he appropriately exercised prosecutorial restraint. 

./ In his investigations of the death of Vince Foster,· the firing of White House travel 
office employees, the Clinton White House's potential misuse ofFBI files, and 
the Clintons' involvenientin Whitewater and Madison G:uaranty Savings and 
Loan, Kenneth Starr did not bring any criminal charges. 

In those areas, however, where he did findpersuasive evidence of wrongdoing, 
Starr brought charges against and successfully obtained convictions of 14 
individuals, including Jim and S:usan Mc.Dougal, Arkansas Governor Jim Guy 
Tucker, .and former Associate Attorney General Webster Hubbell. 

lndep_endent Counsel Starr prevailed. in. court in nearly every dispute between the 
Office of the Independent Counsel and those seeking to withhold evidence by 
asserting various privileges. 
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Federal appellate courts sided with fudependent Counsel Starr in rejecting: 

• The creation of a "protective function privilege" that would authorize Secret 
Service agents to refuse to testify before a federal grand jury. In re Sealed 

. Case, 148 F.3d 1073 (D.C. Cir.1998). 

• The claim that government lawyers niay rely on attorney-client or work
product privilege to withhold information subpoenaed by a federal grand jury. 
In re Grand Jury Subpoerw DucesTecu,m, 112 F.3d 910 (8th Cir. 1997). · 

• The claim that government .attorneys could invoke the attorney-client 
privilege in response to grand jury questions seeking information relating to 
the possible commission of a federal crime. In re Lindsey, 158 F.3d 1263 
(D.C. Cir .. 1998). 

Independent Counsel Starr was required by law to refer to the House of 
Representatives any substantial and credible information that may have constituted 
grounds for impeachment;. and his ref err al was clearly justified as demonstrated ll>y 
subsequent events. 

./ 

./ 

' ,' ~ . 

. Federal law required fudependent Counsel Starr to advise the House of . 
Representatives of "any substantial and credible information" uncovered during 

· the course of his investigation that might constitute grounds for impeachment. 
See 28 u:s.C. § 595(c). · · . 

The Independent Counsel's report detailed substantial and credible information 
that may have constituted grounds for impeachment. It summarized specific 

· evidence supporting the charges that President Clinton lied under oath and 
attempted to obstruct justice. 

>-- ·· The Independent' Counsel's. report never stated that President Clinton should have 
. been impeached. Rather, it only explained that the Office. of Independent Counsel 

had uncovered substantial and credible information that may constitute grounds for 
impeachment. This conclusiOn was clearly borne oufby subsequent events . 

./ The House of Representatives determined that the information presented by the 
fudependent Counsel constituted grounds for impeachment. By a vote of 228-
206, the House votedto impeach President Clinton for perjuring himself before a 
grandjury. And by a vote of 221-212, the House voted to impeach President~ 
Clinton for obstructing justice . 

./ After a trial in the U.S. Senate, fifty Senators voted to remove President Clinton 

./ 

from office for obstructing justice. ( · 

U.S~·District Court Judge Susan Webber Wright later held President Clinfon in 
contempt for "giving false, misleading; and evasive answers that were designed to 
obstructthe judicial process" in Paula Jones's sexual harassment lawsuit and 
ordered him to pay a fine of $90,000 . 
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In January 2001, President Clinton adIIlitted to giving "evasive and misleading 
answers, in violation of Judge Wright's discovery's orders" during his deposition 
in Paula Jones's sexual harassment lawsuit. As a result, he agreed to pay a 
$25,000 fine and give up his law licel)sefor five years. · 

N.umerous Democrats co-sponsored a censur~resolution introduced by Senator· 
Feinstein that stated that President Clinton "gave false or misleading testimony and 
his actions [] had the .eff~ct of impeding discovery of evidence in judicial 
proceedings." S.Res. 44, 106th Cong. (1999)'. · ... · .. ·· . 

./ Members of the Senate who co-sponsored the censure resolution included: 
Senator Durbin (D-IL), SenatorKennedy (D-MA), Senator Kohl (D-WI), Senator 
Schumer (D-NY), Minority Leader Tom Daschle (D-SD), and Senator John Kerry. 
(D~~. . . . 

./ Then-Congressman Schumer, as Senator-elect stated that "it is clear that the. 
President lied when he testified before the grand jury." 
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SECTION: OP-ED; Pg. A23 

LE1"'1!GTH: 763 words 

HEADLINE: 'l'crUs, Starr Is an Anierican f:lero 

BYLINE: Robert J. Bittman; Brett M. Kavanaugh; Solomon J. Wisenberg 
~ . 

BODY: 
Richard Cohen's Oct .. 26 op-ed broadside-, ~·so Long, Ken Starr," grossly mischaracterizes Ken 

. Starr and his investigation. Cohen ridicules the Lewinsky case, but he ignores the .following 
facts: 

Starr uncovered a massive effort by the president to lie under oath and obstruct justice. The 
House impeached the president. Fifty.senators votedto remove the president. Thirty-two 
other senators who voted to retain the president nonetheless signed a resolution that 
condemned Bill Clinton for giving "false or misleading testimony" and "impeding discovery of 
evidence in judicial proceedings" and concluded that he had "violated the trust of the 
American people." Judge Susan Webber Wright held the president in contempt because he 
intentionally provided "false, misleading and evasive answers" and "undermined the integrity 
of the judidal system." 

•. Those conclusions fully vindicate Starr's findings and make Cohen's diatribes against the case 
. ("woe is me, the Republic is in peril") look juvenile. 

• 
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Cohen contends that certain information in Starr's referralto Congress should not have been 
made public and that Starr threw "everything out on the lawn for all the neighbors to see." 

·.But Starr submitted the report to Congress under seal. It was a bipartisan Congress that 
publicly released the report without even reviewing it beforehand. 

·· Cohen argues that Starr ,;frapped" the president. No~ so. The president "trapped" himself .. 
Clinton knew long before his civil. deposition (because Wright repeatedly so ruled) that his 
other sexual encounters with subordinate employees were relevant to Paula. Jones's sexual ••.. · 
harassment case. Yet the president decided to roll the dice and lie under oath ancf obstruct 
justice. 

Starr did not cause this; Clinton did. Nor did Starr cause the president later to lie to the 
grand jury, to parse tf:ie meaning ofthe words "is" and "sex" and on and on. Clinton did all of 
this with premeditation and on his own. The word that ordinarily describes such behavior is 
not "trapped" but "guilty." 

Cohen complains that Starr began by investigating Whitewater and "wound up" investigating 
the Lewinsky matter. But Janet Reno, not Starr, gave the independent counsel jurisdiction) 
over new matters. 

Cohen also notes--ominously--that Starr is a Republican. Special prosecutors traditionally 
have been respected lawyers of the opposite party. Archibald Cox investigated President 
Richard Nixon. Former senator John C. Danforth is investigating Janet Reno. The reason is 
simple: A decision not to indict in a politically charged case is more credible if made by a 
prosecutor of the opposite party. And a conviction requires that 12 citizen jurors vote for 
conviction, the procedural check on the "aggressive" pros~cut<>r. · · 

7/3/03 9:14 AM . 
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.As important as what Cohen says is what he does>not say. Cohen does not mention Starr's· 
successful investigation of Madison Guaranty Savings and Loan. Starr obtained convictions of 
Jim and Susan McDougal, of Gov. Jim Guy Tucker (the first conviction this century of a sitting 
governor) and of former associate attorney general Webster Hubbell. · 

And Cohen ignores Starr's investigation of the Clintons' involvement in Madison and 
Whitewater and hi$ investigations of the v·ince Foster, travel office and FBI files issues. Why? 
Starr brought no criminal indictments and submitted no impeachment referrals in th9se 
matters. Starr recognized more than anyone that criminal prosecution (or an impeachment 
referral, in the case of the president) is not a political gan;ie,--thata prosecutor should not 
invoke those processes unless the evidence is strong, almost overwhelming. 

Cohen also skips. past Starr's remarkable legal record. Starr.won nearly every dispute: 
executive privilege, Secret Service privilege, government attorney-client privilege, 
jurisdictional issues, the list goes on. · 

Coritrary to Cohen's table-thumping, the record establishes that Starr was a thorough, fair, 
ethical and successful prosecutor. His record is one ofextraor,dinary accomplishment and 
integrity;• And to us, Starr is ari American hero. 

Over time, fair-minded people will come to hail Starr's enormous contributions to the country 
and see the presidentially approved smear campaign against him for what it was: a 
disgraceful effort to undermine the rule of law, an episode that will.forever stand, together 
with the underlying legal and moral transgressions to which itwas connected, as a dark 
chapter in American presidential history. 

The writers served as attorneys '.in the office of independent counsel Kenneth W. Starr . 
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AS LONG AS historians remain interested in American politics in the 1990s they are likely to debate the merits · 
of Kenneth Starr's investigation. The parameters of the debate are already statk. Mr. Starr's defenders see him as a 
voice ofprindple who stood firm for the rule oflaw and courageously spoke unpopular truths abouta president who 
had disgraced his office yet remained inexplicably popular. By contrast, Mr. Starr's detractors see him as a kind of 
demon who embodies everything puritaniCal and intrusive about contemporary American conservatism and whose 
zeal against a president from a different party led him on a crusade to bring him down, with whatever collateral 

\consequences. 

The reality is that neithe~ of these narratives aptly describes Mr .. Starr or the very mixed legacy that he left on · 
resignillg his post this week. Mr. Starr Was given an almost impossible task. He was asked to address authoritatively 
a set of essentially unrelated public integrity questions of varying degrees of seriousness. The impossibility of his 
job was partly his own fault, since he made the mistake of accepting--and sometimes seeking--additiorial matters to 
review. Biit it is unclear whether anyone with such broad junsdiction could have avoided being perceived as 
President Clinton's personal prosecutor. , 

Mr. Starr's own errors contributed greatlyto thi.s perception. At times in his investigation, he clearly lacked 
· perspective--going full throttle after relatively marginal characters and pursuing imprudent litigation and 
investigative strategies. He also had a Iru1ddening tendency to ignore appeararices--'even at the expense of the public 
credibility of his investigation. This wasparticularly regrettable because the circumstances of his own appointment, 

, which followed the dismissal of the widely admiTed Robert Fiske for inadequate reasons, begged suspicion. Rather 
than allaying this concern, Mr. Starr, seemed to taunt his doubters by maintaining his law practice and his 
relationship with conservative causes. 

Yetthe sum of Mr. Sta,rr's faults constituted am.ere shadow of the villainy of which he was regularly accused. 
The larger picture is that Mr. Starr pursued his mandates iri the face ofarelentless and dishonorable smear campaign 
directed against him by the White House. He delivered factually rigorous answers to the questions posed him and, 
for the most part, brought credible indictments and. obtained appropriate convictions. For all the criticism of the style 
of his report on the Monica Lewinsky ordeal, the White House never laid a glove on its factual contentions. The 

·various ethical allegations against him have mostly melted away on close inspection. At the end of the day, Mr. Starr 
got a lot of things right; · · · . . 

The temptation to make Mr. Starr. ~to an emblem of something flows out of the n~ed to make a neat story out 
of a complex and messy history. But it is exactly the complexity of Mr. Starr's investigation that belies any attempt 
to make it stand simply for. any set of virtues or vices in the legal system. Mr. Starr, ill our view, should be 

' remembered as a man who--hampered alikeby intensely adverse conditions and by his own missteps--managed to 
perform a significant public service. 
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FORUM 

TAKE MY WORD, STARR WILL BE FAIR 
GARRETT EPPS 

. Summary: But such reassurance shouldn't be' needed for 
.independent counsel 

Lawyers familiar with federal ethics law· were not entirely 
surprised Aug. 5 when a federal appellate. panel refused to 
reappoint Robert Fiske, the special coun$el chosen by Attorney 
General Janet Reno to investigate Whitewater and relate~ matters. 

. ) . 

• 

Fiske. had been appoint~d. by t~e ac;iministration., thus raising. 
appearance of a conflict of interest~ As. the panel ~- called 

e Special Division -- noted, the Independent Counsel . . . · 
Reathorization Act ''contempl~tes an apparent a~ well as an actual 
independence on the part of the counsel." ·· 

'But many observers were stunned when the three-judge panel 
trirned instead to former appellat~ judge and solicifoi general 
Kenneth W. Starr~ 

Starr, a prominent Reagan and Bush supporter, has no 
pr6sec~tori~l experience ahd is deeply involved in politics. Starr 

·openly considered a Republican bid to unseat Democratic Sen. 
Charles Robb of Virginia. fle has publicly attacked President 
Clint()n's position on possible presidential immunity from civil 
suit and even considered filing an amicus bri~f supporting Paula 
Jones in her sexual harassment suit against the p~~sident. And no 

( one who know~ Starr d6ubts that he would ~- and should -- be on the 
GOP short list for the Supreme Court if the White House changes 
hands. 

In other words, Starr does not embody what .. the Special Di vision· 
(on.which two of the three judges are Republican appointees) called 
"the ~ntent of the act that the actor actor be protected against 
.• cept~ons of conflicts~" As a. poli.· tital foe .of the president, 

rr will be seen by many. as biased. .. . 
. " .. . . 
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Post noted, it is as if a 
libera~, profe~sor Laurence Tribe 

Make no mistake about my meaning. I know Starr personally. 
(Starr was a guest lecturer at the UO Law School in February.) 
Politically, we are chalk and cheese: I am a Democrat, a liberal 
and a supporter of the piesident; h~ is ihe d±rect opposite of all. 
of these. But I admire him more than I ~an say, because at a level 
beyond politics, he is a fine lawyer, an honest judge and a good 
man. 

I have not the slightest doubt that he will be fair, judicious 
and discreet. in his conduct of the Whitewater investigation.· You 
can take my word for· it, or that of Reno herself, who 'seriously 
considered naming Star:J'.' to the office that eventually went to Fiske. 

That, however, is precisely what made it.a grievous mistake for 
the Special Division to offer this appointment and for Starr to 
accept it. The point of the independent counsel law is that neither 
Repubiicans like Starr n~r Democrats like me s.hould have to take 

' ,, . "- ·. .. . ' . 

someohe else's word that -- despite appearances -- justice is being 
'ae' in a nonpartisan, evenhanded mariner. . . 

.,he authors of the law knew that many admin.istrations would 
conduct' ho9est investigations of their own personnel, but they also 
knew that the public, sickened by Watergate and other scandals, 

. would not believe :that political appointees could investigate 
themselves or their superiors. 

Thus wa.s born the independent counsel, to ensure' both fairness·· 
and the appearance of such. Previ.ous counsels in high-profile cases 

· h'ave tended to be nonpoli tica1 figures,· ofte~ appointed relatively 
late ih their careers, who could not credibly be suspected of a 
personal or partisan agenda; 

If Starr's investigation turns up no. evidence Df wrongdoing; he 
may blight his own career prospects, which would be a loss to the 
nation. But if he does produce indi6tment~, many Democrats will 
believe that he is fhe agent of a partisan. conspiracy. If he· 
obtains convictions, the defendants can claim to be victims of 
political persecution; 

If the Whi t.ewater investigation derails the president's agenda 
or prevents:his re-election, Clinton's supporters will forever be 
convinced that they were defeated by a GOP judicial coup d'etat -

--,...they. will note bitterly that. Reno. was. fore. ed to appoint Fiske 
~he first place because the Republicam blocked an effort to 
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.uthorize appointment by the Special Di vision until after Fiske ';s 
probe was under way. 

The"~ffects of such a perception would b~ long-lasting and 
corrosive, with potentially ~rave effects on our politics and our . 
heritage of government under law. 

Only two people have the power to defuse this potential 
disaster. One is Rene, who under the ac~ has the power to remove a 
counsel "for good cause . . . or any other condition that 
substantially impairs the performc;ince~' of the counsel's duties. 

The law permits the couns.el to challenge his remo.val in a 
dif£erent federal coutt than the one that appointed him; such a 
hearing worild be interesting indeed. But given political reality, 
and the Clinton administration's ·record of support for-the 
independent Counsel Reauthorization Act, Reno is unlikely to fire 
Starr. 

The other person who can act is .Kenneth Starr himself. A 
beloved and respected figure, he hai almost certainly accepted this 

I 

post 6ut of a sense of public servic~. Ironically, he stands to 
iiie a:S much as Clinton if the process goes awry. 

~rrett·Epps is an assistant profe~sqr of .law at the University 
of Oregon . 
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A; NATION 

Starr hailed as fair, moder~te 
Nancy E.· Roman 

THE WASHINGTON TIMES 

Kenneth Starr, .the new Whitewater independent counsel, was 
assessed yesterday from the left and the rig~t as a nonpartisan, 
fair-minded lawyer. 

"As solicitor general he bent over backwards to avoid 
partisanship, and as a result he incurred the wrath of 
conservatives on more than one occasion,;" .. said Chip Mellor, 

•~i.de~t of the libertar.ian Iristi~u~e f<?r ~ustice. "In areas of 
il rights, abortion, he was definitely viewed as ,moderate." 

. Mr. Starr, 4 8_, was appointed to the. U.S.. Court of Appeals for 
the D.Cw. Circuit by President Reagan in 1983. President Bush chose 
him as the Justice Department's top lawyer in 1989. When Bill 
Clinton was elected president, Mr. Starr went into private 
practice in Washington. 

"Starr was a good, fair judge, and I think h.e will be f air1 in 
.this proceeding;" said Mark Gifenstein, chief Democratic coun~el to 
the Senate Judiciary Coinmi tte'e when ML Starr was nominated to the 
federal bench. "I didn't agree with him on a number of his 
decisions, but he is fair." 

Mr. Gitenstein said that when Mr. Starr was in the Justice . . 

Department, they sometimes worked together. "He was a pretty 
straightforward guy," he said. "He(s easy to work with. He' 11 do 
a good job here. The dnly issue is what happens to all the work 
that Fiske did?" 

Mr. Gitenstein said Mr. Starr should give broad.deference to 
Mr. Fiske'·s work. "I believe that Starr would give himthat 
deference." 

.Alan Slobodin of the Washington Legal Foundati~n, on whose 
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policy advisory board Mr. Starr serves, said he is an 
"outstanding" choice for independent counsel. 

· _ "He '.s got Olympian credentials .. To say he is well-respected is 
understating it," he Said, adding tha~ he bases his position on Mr. 
Starrrs tenure on the federal bench. 

"He was there during the mid~'BO~, when the ideological 
complexion was changing. He was respected by the Democratic 
appointees to the Court of Appeals, '1 he said. "Of course, he voted 
more with the conservative wing of that court, but he was viewed as 
more of a moderate." 

When Mr. Starr was nominated to,be solicitor general in 1989, 
press accounts quoted liberal lawyers who ~ad tiied cases in his 
court as saying he was the ri least doctrinaire" of the Reagan 
appointees to the D.C. Circuit. 

Before being named a judge, Mr. Starr ~erved as counselor to 
Attorney General William ~rench Smith. 

During that time he was the only political appointee to argue 
-ins. t th. e Justice Department is decision t.o support Bob Jones 
~ersity's attempt to claim tax-exempt status despite its 
racially discriminatory policies. , · · 

Tex Lezar, former chief bf st~ff to Mr. Starr and now the 
Republican nominee for lieutenant governor of Texas, described Mr. 
Starr as a ''very straight arrow" who demands clear evidence before 
taking any action. 

He noted that Mr. Stari has no criminal ~xperience and has 
never setved as a pr6secutor, but he said the former'solicitor 
general knows a lot about conflict of interest and is "perfectly 
capable of being that certain someone who knows when someone· is 
gracefully d~cking." 

* Major Garrett contributed to .this r~p~rt. 

****BOX 

KENNETH WINSTON STARR 

BORN: Vernon, Texas, July 21~ 1946. Lives in McLean. 

WIFE: A.lice Jean Mendell 

.• HILDREN: Randall Postley, Carolyn Marie and. Cynthia Anne 

. \ ·. 
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.• DUCATION: _Bachelor's from.George· Washington University; 
master,' s from Brown University; law degr.ee from Duke University 

CAREER HIGHLIGHTS: Law clerk to U. S ~- Chief Justice Warren E. 
Burger, 1975-77; associati and p~rtner, Gib5on, Dunn & Crutcher, 
1977~81; counselor to the attorney general, 19Bl-83; judge, u.s. 
Court bf Appeals for th~ o~c. Cirtuit, 1983-69; U.S. solicitor 
general, 1989~93; partnei, Kirkland & Ellis, 1993-present.· 
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Wednesday, December 41 1996 

. NEWS 

. CLOSE~UP· .. 

DID PRESIDENT ORDEB ATTACK ON INVESTIGATOR? 
. PETER BAKER 

WASHINGTON POST 
• • . • : I- . 

. · .. 

ATTORNEY GENERAL Janet Reno has continued to assign independent . 
. ·counsel Kenneth Starr· new matte.rs .to investigate and has the power 
to .f:i,re him. Btlt now Starr's integrity is being attacked, and the. 

,·.administration says it won't. :i,rrterfere. '. · · 
r 

· WASKINGTON·~ Clinton ~~rategist James Car~ille h~s l~unched a 

•
lie ·campaign to discredit Kenneth S:tarr., the independent _couns~l 

p suing the man Carville helped put ~n the Whit~ House. But 
C~rville's not doing so on the ~rders of ·the. president. Really. 

'· . : I . . . 

:Nor is President' Clinton secretly en9ouragirig him .. Really. Arid \ 
the president.couldn't stop Carville even if he tried. Really. 

; , . . . : '. 

. . . 

That; at least, is ·the official White .House line, implausible as 
it seems to doubters whose business cards.don't list 1600 
Pennsylvania Ave. as a11 office.address. 

' . 
. . .:, . . . ·. • • '.•. ·. · ... · !' . J. : • 

. White Hou.se officials ct.on' t. seem all. that unhappy about 
Carville' s pla'ns to set up a g:tass-roots, anti-Starr organization. 
Clinton made perfectly 'clear yesterday he has no intention of 
calling off .his political consul taht; wheri a~ked if. he would talk to 
Carville about it, he answered flatly, "No'. II· . 

. ' . . . ' . . . . . . . . . . ~. . . .· " .. 

That and other public remarks. by .top .aides in recent days have , 
. been taken as tacit approval of the Carviile counterattack, which 
will include campaign-style.newspaper acivertisemerits, fund-raising 

· .. appeals ''arid opposition research. · · 

But CarvLLle was vague c5n organizational. deta.ils ~. · 

.su:=:h an "all:_out" assault is unprecedented in ·the history of 
. ,) . 
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.ependent counsels; according to specialists •. in the field. Special 
prosecutors have .been fired (Archibald Cox during Wat~rgate) and 
come under withering partisan fire (Lawrence.Walsh during 
Iran-contra), but they have never endured an organized 
public-relations attack of the likes that Cafville describes~ 

A variety of Republican leaders, legal scholars and even some 
Democrats have denounced Carville's etfort as e~~rything from 
improper to bad politic~l strategy~ 

'Incendiary device' 

"This is a very, very incendiary device, and it may have 
incendiary consequences as yet unseen," said Joseph diGenova, a 
former GOP federal prosecutor who also has served as an independent 
counsel. DiGenova said it appeared to be an attempt to shape public 
perceptions to influence potential jurors. "That wquld be the O.J. 
Simpson-ing of Whitewater." · 

Ronald Rotunda, a University of Illinois law professor who was 
an assistant counsel for Democrats on the Senate Watergate 
Cornillittee, said attacks on Star~'s integrity are belied by the fact 

I. t Clinton's own attorney general, Janet· Reno, has continued to 
ign him new matters to investigate and has the power to fire ·· 

arr if he had acted unethically. "This is basically a blatantly 
political attack on Starr that is inconsistent within the 
administration itself," Rotunda said . 

. The notion that the White House is uninvolved, he added, bore 
little credibility: "It looks to me that Carville's· got his marching 
orders and is ..• carrying them out." 

Carville sees clear ~essage 

Carville denied' that ye,·sterday, saying he has not spoken to 
Clinton about his plans, nor sought permission from the White House. 
But he also ~~emed confident he was not deviating from the 
president's own thoughts, pointing to a PBS interview last fall when 
Clinton said it was "obvious" Starr was out to get him. "He's 
spoken, it.seems to me, pretty clearly and unambiguously," Carville 
said .of Clinton. 

Even sd, White House pres~ secretary Michael Mccurry on Monday 
went .so far as to suggest that Clinton had no power over Carville, 
who managed his 1992 campaign and has remained close to the 
president . 

• uments against Starr 
.·I 
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.The thrust of Carville's case against Starr"is·that the former 
Reagan solicitor general is a partisan ".r:ight-wingn Republican with 
an ax to grind, and should be fired. In particulat, Carville has 
cited.,Starr's legal representation of tobaccd interests and his 
rec'ent speech at a·law school founded by Christian Coalition leader 
Pat Robertson. 

Criticism of his plans, Carville atjded, is only likely to 
energize him. "It's okay to attack the president but it's not okay 
to defend the president?" he said heatedly. "I'm. not playing by 
those rules!" 

Carville previously said he wanted to go after Starr the day he . 
was appointed but was talked out of it by the White House. Asked 
about that yesterday, he identified George Stephanopoulos and Mark 
Gearan as the Clinton aides who dissuaded him 1 ~dding that' they 
feared that then-Whit~ House counsel Lloyd Cutler· would resign if 
Carville followed through. 

"The difference between last time and this time," Carville said, 
is that this time "I didn't ask anyone." 
----------~------------------~~-----~-----~-------~-------~------

-rr' s investigation 

~independent couhsel, Kenneth Starr is investigating: 

Whitewater: The failed land-development project in which Bill 
Clinton, then governor of Arkansas, and Hillary Rodham Clinton 
inV:ested. 

Vince Foster: The apparent suicide ih 1993 of the White House 
dephty counsel. 

FBI files: The White House personnel security chief's improper 
collection of almost 900 FBI filesi including those of Republicans 
ho longer working for the White House. 

Travel-office firings: 1993 dis~issal White House ttavel office 
staff in what Republicans suspect was an effort to give jobs to 
Clihton friends from Arkansas~ 
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106TH CONGRESS s RES . Al4 
. lST SESSION . . t .· . . t Ljt 

Relating to the censure of William Jefferson Clinton. 

. . 

IN THE SENATE· OF THE UNITED STATES 

FEBRUARY 12, 1999 

Mrs. FEINSTEIN' (for herself, Mr. BENNE'.I'T, Mr. MOYNIHAN, Mr. CHAFEE, 
Mr. Kom, Mr. JEFFORDS, Mr. LIEBERMAN, Mr. SMITH of Oregon, Mr. 
DASCHLE, Ms. SNOWE, . Mr. REID, Mr. GORTON, Mr. BRYAN,· Mr. 
McCONNELL, Mr. CLELAND, Mr. DOMENICI, Mr. TORRICELL

1
I, Mr. 

CAMPBELL, Mr. WYDEN, Mrs~ LINCOLN, Mr. KERRY, Mr. KERREY, Mr. 
SCHUMER, Mr. DURBIN, Mrs. MURRAY, Mr. WELLSTONE, Mr. BREAUX, 
Ms. MIKULSIG, Mr. DORGAN, Mr. BAucus, Mr. REED, Ms, LANDRIEU, 
Mr. KENNEDY, Mr. LEVIN, Mr. ROCKEFELLER, Mr. ROBB, Mr. INOUYE, 
and Mr. AKAKA) submitted the following resolution; which was referred 
to the Committee on Rules and Administration 

) 

RESOLUTION 
. ' . . ' . . 

Relating to the censure of William Jefferson Clinton. 

Whereas William Jefferson Clinton, President of the United 

States,. engaged in an inappropriate relationship with a 

subordinate employee·· in the White House, which was 

shameful, reckles~ and indefensible; 

Whereas William Jefferson Clinton, Ptesident of the United 

States, deliberately misled and deceived the American 

people, and people in all branches of the United States 

Government; . 

r -
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. Whereas William Jefferson Clinton, President of the United 

. States, gave false or misleading testimony. and his actions 

have had the effect of. impeding. discovery of evidence in 
c I 

judicial proceedings; 

Whereas William Jefferson Clinton's conduct in this matter 

is unacceptable for a President of th,e United States, does 

demean the Office of the president as well as the Presi

dent himself, and creates disrespect for the laws of the 

land; 

Whereas William Jefferson Clinton fully~deserves censure for 

engaging in such behavior; 

Whereas future generations of Americans must know that 

such behavior is not only unacceptable but also_ bears 

grave consequences, including loss of integrity, trust and 

respect; 

Whereas William Jefferson Clinto.n .remains subject to crirni-· 

nal actions in a court of law like an;y other citizen; 

Whereas William Jefferson Clinton's conduct in this matter 

has brought shame and dishonor to himself and to the 

Office of the President; and 

Whereas William Jefferson Clinton through his conduct. in 

this matter has violated the trust of the American people: 

Now, therefore, be it 

1 Resolved;· That-

2 (1) the United States Senate does hereby cen'-

3 sure William Jefferson Clinton, President of the 

4 United States, and does condemn his. wrongful con-

5 duct ir'i thE( strongest terms; 
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3 

(2) the United States Senate re.cognizes the his

toric gravity of this bipartisan resolU~i.on, and trusts 

and urges that future congresses will recognize the 

importance of allowing this bipartisan statement of 

censure and condemnation to remain intact for all 

time; and 

(3) the Senate now move on to other matters 

of significance to· our people,· to reconcile differences 

between and within the branches of government, and 

· to work together-across party lines-for the benefit 

of the American people. · 

0 
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57 F.Supp.2d 719 
· (Cite as: 57 F.Supp.2d 719) 

H 
United States District Court, 

E.D. Arkansas,· 
Western Division. 

:eaula Corbin JONES, Plaintiff, 
v. 

William Jefferson CLINTON arid Danny Ferguson,·. 
· Defendants. 

No. LR-C-94-290. 

July 29, 1999. 

After United States President was held in civil 
contempt for failure to obey discovery orders in civil 
lawsuit brought against him, 36 F.Supp2d 1118, 

. parties submitted evidence of expenses and fees 
incurred by plaintiffs counsel. The District Court 
Susan Webber Wright, Chief Judge, held that: (1) 
Presid~nt would be required to pay expenses incurred 
by federal judge to attend tainted deposition,· and (2) 
plaintiffs counsel were entitled to fees arid expenses 
in amount of$79,999 and $9,485, respectively .. 

So ordered. 

West Headnotes 

ill Federal Civil Procedure ~1539 
170Ak1539 

As a sanction against United States President who 
was held in civil contempt for failure to obey 
discovery orders in civil lawsuit brought against him, 
Presiqent would be required to pay federal judge's 
expenses for attending tainted deposition at 
President's request .. 

ill Federal Civil Procedure ~1269.1 . 
170Ak1269.1 

In proceedings to determine attorney fees and 
expenses that would be imposed against United 
States President who was held in civil contempt for 
failure to obey ·discovery orders in civil lawsuit 
brought against him, plaintiffs counsel were not 
entitled to conduct limited discovery of p~~sident's 
attorney fees and expenses; there was no need to 
conduct discovery of President's fees and expenses to 

· Page 1 

determine whether fees and expenses claimed by 
plaintiffs counsel were incurred as a result of 
sanctioned conduct, and resolving issue of President's . 
contempt expeditiously and without hearings, was· in 
the public interest. 

ill Contempt ~70 
93k70 

ill Contempt ~74 
93k74 

A coercive contempt sanction, such as a fine, is 
designed to force the offending party to comply with 
a court's order, whereas a compensatory sanction is 
designed to compensate the non-offending party for 
the damage they inclir as a result of the offendfug 
party's contempt. 

.I11 Conteinpt ~ 49 
93k49 

Court niay make an adjudication of contempt .and 
impose a contempt sanction ·even after the action in 
which the contempt arose has been terminated. 

ill Federal Civil Procedure ~1278 · 
170Ak1278. . 

Discovery sanctions may be awarded against a party 
after. entry of summary judgment and dismissal of a 
case. Fed.Rules Civ.Proc.Rules 37, 56, 28 U.S.C.A. 

1fil Conteinpt ~74 
.93k74 

Sanctions . for compensatory contempt are not 
imposed to punish the conternnor but must be based 
upon evidence of actualloss. ' 

111 Federal ClvU Procedure ~1278 . 
. 170Akl278 

As a. civi.l contempt sanction against United States 
President who failed to obey discovery orders in civil 
lawsuit brought against him, plaintiffs counsel were 
entitled to attorney fees and expenses of $79;999 arid 
$9,485, respectively, rather than requested amounts 
of $437,825 and $5S,533; plaintiffs counsel were 
entitled to recover only the fees and expenses that 
plaintiff incurred as a result of President's willful 
failure to obey court's.discovery orders. 
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*720 Donovan Campbell, Jr., Rad~r; Campbell, 
Fisher & Pyke, Dallas, TX, Gregory S. Kitterman, 
Little Rock, AR, for plaintiff. 

Steven H. Aden, John W. 'Whitehead; The 
Rutherford Institute, Charlottesville, VA, Daniel A. 

' Gecker, Steven Scott Biss; Maloney, Huennek:ens, 
Parks, Gecker, Parsons, Richmond, VA, Robert · 
Batton, Jacksonville, AR, Bill W. Bristow, Seay & 
Bristow, Jonesboro, AR, Stephen C. Engstrom, 
Wilson, Engstrom, Corum & Coulter, Little Rock, 
AR; Kathlyn Graves, Wright, Lindsey & , Jenillngs, 
Little Rock, AR, Robert S. Bennett, Skadden, Arps,·• 
Slate, Meaghen & Flom, Washington, DC, for · 
defendants. · · 

. MEMORANDUM AND ORDER 

SUSAN WEBBER WRIGHT, Chief Judge. 
" 

On April 12, 1999, this Court entered a 
. Memorandum Opinion and Order adjudging William 
-Jefferson Clinton, President of the United States; to 
be in civil contempt of court pursuant to Fed.R.Civ.P. 
37(b)(2) for his willful failure to, obey certain 

. discovery Orders of this Court in a lawsuit brought 
against him by Paula Corbin Jones. See Jones v. 
Clinton, 36 F.Supp.2d 1118 (E.D.Ark.1999). The 
Court determined that the President violated this 
Court's discovery Orders by giving false, 'misleading 
and evasive answers that were designed to obstruct 
the judicial process, and that sanctions must be 
imposed, not only to redress the misconduct of the 
President in this case, but to deter others who might 
themselves consider emulating the President of the 

. United States by engaging in misconduct that 
,undermines the integrity of the judicial system. See 
id. at 1127, 1131-32, 1134. The Coi.irt ordered the 
President to pay plaintiff any reasonable expenses, 
'including attorney's fees, caused by his willful failure 
, to obey this Court's discovery Orders, and directed 
plaintiff's former colinsel to submit to this Court a , 
detailed statement of any expenses and attorneyis ·fees • 
incurred in connection with the matter. Id. at1132, 
1134-35. . The . Court additionally ordered the 

. President to deposit into the registry of this Court the · 
sum of $1,202:00, the total expeI1sesincurred by this 
Court in traveling to Washington, D.C. at the 
President's· request to preside ·over ·his January 17, 
1998 depositioq. Id. _[llil.1 However, the Court 
stayed enforcement of its Order for thirty days to give 
the President an opportunity to file a notice of appeal 
or to request a hearing in which to demonstrate w4y 
he is not in civil contempt of colirt, why sanctions .. 
should. not be imposed, or why the Court is otherwise 
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' in error in proceeding in the manner in which it has . 
Id. at 1134-35. The Court stated that should the 
President fail to file a notice of appeal or request a 
,hearing within the time allowed, it would enter. an 
Order setting forth the time and manner by which the 
~resident is to comply with the sanctions being 
imposed. Id. The President subsequently notified this 
Court that while he disputes allegations that he 
knowingly and intentionally gave false testimony 
under oath, he will not request a hearing or file a 
notice of appeal. Accordingly, the Court addresses at 
this time the sanctions to be imposed in accordance 
with the April 12th Order. · 

FNl. In addition, the Court referred the 
matter to the Arkansas Supreme Court's. 
Committee on Professional Cond,uct for . 

, review and any action it deems appropriate. 
Id. 

I. 

On May 7, 1999, this Court received ill response to 
its April 12th Order a statement of fees and expenses 
totaling $437,825.00 from the law firm of Rader, 
Campbell, *721 Fisher & Pike ("RCFP") and a 
statement of fees and costs totaling $58,533.03 from 

, John W. Whitehead arid The Rutherford Jnstitlite 
(collectively,· "TRI''); That same day, the, President, 
through his attorney, Robert S. Bennett, submitted a · 
letter to this Court stating that he would timely file a 
formaR pleading objecting to the "excessive" apiomit . 
of the claim for fees and expenses by plaintiff's 
attorneys--characterizing the claim as "unreasonable , 
and inconsistent with the Court's Order and 
governing law"--but that he did not otherwise intend 
to request a hearing or file a notice of appeal with 
respect to the April 12th Order. See May 7, 1999 
Letter. 

On May 21, 1999, the .President filed h,is formal 
response to the . statements of fees and expenses 
submitted by plaintiff's attorneys. In his response, 
the President states that due to the public interest in . 
providmg an , expeditious resolution. to this matter, 

. and due to the urgent duties of his office, he 
recognizes that it is in the best interests of the country 
,to forego his right to a hearing under the Order. 
[FN2J Resp. of Pres. at 1; The · President further 
states that while he does not concur with the findings 
of this Court, he will pay the $1;202.00 levied by this 
Court for its expenses in attending his January 17th 
deposition at his request, and will pay the reasonable 
costs incurred by plaintiff as a result of those actions 
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that this Court fourid to be at odds with its discovery 
Orders--his answer to Interrogatory No. 10, 
submitted cm December 23, 1997, and. certain limited· 
portions of his January 17th deposition testimony, 
insofar as either pertained to his relationship with . 
Monica Lewinsky. Id. at l-2. As in his May 7th 
letter, however, the President contends that the fees 
and expenses requested by RCFP and TRI are 
unreasonable in that for the most part they bear no 
relationship to the actions that gave rise to the April 
12th Order, are "demonstrably overreaching," and; 
with the exception of certain fees and expenses in the 
range of $12,300.00 to $33,700.00, should thus be 
.denied. Id. at2-3. 

FN2. The Court expressed these same · 
concenis. in its April 12th Order. See Jones 
v. Clinton, 36 F.Supp.2d at 1132-34. 

RCFP and TRI each filed a reply to the President's 
.response. RCFP asserts that the work inc~uded in 
their statement of fees ·and expenses is Clirectly 
related to the President's misconduct and that the 
President's dishonesty caused their work, both before 
and after the specific instances of his misconduct 
referenced in this Court's April 12th Order, .to be 
rendered useless. Reply of RCFP at 2~3. TRI, in 
turn, asserts that the sanctions proposed by the 
President, "if adopted by this · Court, would do 
precious little to 'redress the misconduct ·of· the 
President in tl}is case,' " and would not only fail to 
deter others who might consider emulating the 
President's misconduct, "but would actually serve to 
create an unintended incentive for such conduct by 
imposing de minimus con:;equences on· conduct that; 
in the words of [this] Court, has 'uridermined the . 
integrity of the judicial system' itself." , Reply of TRI 
at 1.2 (quoting April 12th Order). 

LU The Co.urt has carefully considered the pleadings 
submitted in response to this Court's April 12th Order 
(doc~#'s 488-497) and, without objection, will require 
that the President pay the $1,202.00 levied by this 
~ourt for its expenses in attending his January 17th 
deposition at his request and will require that the 
President pay the. reasonable fees and expenses 
incurred by plaintiff as a result of those actions that 

.. this Court foWld to be at odds with. its discovery 
Orders. The C9urt .finds, however, that the claims 
for fees and expenses included in RCFP's and TRI's 
statements are excessive and must be reduced. 

A. 
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ill As. a preliminary matter, the Court addresses a 
motion filed . by RCFP and *722 joined by TRI to 
conduct limited discovery of the President's attorneys' 

· fees and expenses'. RCFP seeks to determine the 
amoWlt of time expended by the lawyers who 
represented the President in connection With his 
contemptible conduct, the hourly rates charged for 
that work; and the nature and amount of the expenses 
incurred in connection with that work. Mot. of 
RCFP at 1. RCFP states that this discovery is 
necessary in light of the position taken by Mr. 
Bennett in his May 7th letter to this Court. Id. 

. . 

The Court denies RCFP's motion. The President 
does not contest RCFP's and TRI's biiling rate or the 
aniount of time spent on any given task, but simply 
opposes their statements insofar as he claims the fees 
and expenses inCiuded therein were not incurred as a 
result of the conduct sanctioned by this Court, .or 
because their statements are too vague to assess an)'. 

. possible link between the claimed costs and the 
. sanctioned conduct. Resp. of Pres. at 2~3. There is 

no. need to conduct discovery of the President's 
attorneys' fees and expenses in order for this Court to 
determine wJ:iether the fees and expenses claimed by 

·· RCFP and TRI· were in fact incurred as a result of the 
conduct .sanctioned by this Court. [FN3] 

FN3. RCFP states that discovery of the 
President's attorneys' fees and expenses will 
make clear the appropriate magnitude of the 
fees ·which should be awarded pursuant to 
this Court's April 12th Order. Reply of 
RCFP at 14. Tliey state that the President's 

. expenditure of fees may well be the best 
evidence of his own valuation of the case, 
and that a sanction amounting to a mere ten 
percent of that value is not out of proportion. 
Id .. The Court is not, however, conce:r;ned 
with the amoWlt of fees expended by the 
President's ·attorneys in defending their 
client, but is only concerned with the 
amoWlt of reasonable fees and . expenses 
incurred by plaintiffs former coWlsel as a 
result of the President's willful failure to 
obey . this Court's discovery Orders as 
described in the April 12th Order. The 
Court will not base. any such sanction on a 
percentage of the President's attorney's fees 
and expenses. r' 

Moreover, this Court has determined that resolving 
the i.ssue of the President's contempt expeditiously 
and without hearings, is in the public interest, see 

c • ·, 
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Jones v. Clinton. 36 F.Supp.2d at 1127, 1133, and 
granting RCFP's motion for additional discovery 
would only delay its resolution. Indeed, it was. in the 
interests of bringing this matter to a speedy closure 
that this.Court addressed in its April 12th Order only 
those narrow aspects of the President's contemptuous 
conduct with which there was no factual dispute and 
which were fully apparent from the record. See id. at 
1127, 1132-33. The Court fully recognized that the 
President and other individuals witliin the jurisdiction 
of this Court might have engaged in additional 
misconduct warranting the imposition of sanctions, 
including violations of the Court's Confidentiality 
Order on. Consent of all Parties. See id. at l 127n. 
14, 1132-33 .. Ascertaining whether the President or 
other individuals violated the Confidentiality Order 
or engaged in other sanctionable misconduct, 
however, would require hearings and the taking of 
evidence. See id .. ·The President's misconduct as set 
forth in the April 12th Order, by contrast, is fully 
apparent from the record a.Qd can be summarily 
addressed without convening evidentiary hearings. 
Were additional discovery on the part of RCFP and 
TRI allowed, the Court, in fairness,· would allow the 
President to conduct discovery of RCFP and TRI as. 
well. The history of thiS case suggests that such 
additional discovery, rather than being limited, would 
be "contentious and time-consuming." See id. at 
112 ( Given that. prospect, the Court would be . 
inclined to expand the . proceedings to address 
possible misconduct beyond that. addressed in ·the 
April 12th Order, including any possible misconduct 
on the part ofRCFP and/or TRI. · 

The Court finds, however, that additi~nal discovery 
• and expansion of the proceedings is not necessary at 

¢is time as the record is sufficiently developed for 
this Court to determine whether the fees . and 
expenses· claimed by RCFP and TRI were 'll'.723 
incurred as a result of the conduct sanctioned by this 
Court. That being so, and in.the interests of bringing 
this matter to a speedy closure, the Court will deny 
RCFP's motion to conduct limited discovery. 

B. 
I. .. 

[3][4][5] The Court now turns to the central issue at 
hand: . determining whether the fees and expenses 

· included in the sfatements of RCFP and TRI are 
within the scope of this Court's April 12th Order. 
There are two kinds o( civil contempt sanctions a 
court can impose: coercive and compensatory. Klett 

· v. Pim. 965 F.2d 587, 590 (8th Cir.1992) (citations 
· omitted). A coercive sanction, such as a fine, is 
designed to force the offending party to comply with 

Page4 

a court's order, whereas a conipensatory sanction is 
designed to compensate the non-offending party for 
the damage they incur as a result of the offending 
party's contempt. Id. See also Hartman v. Lyng. 884 
F.2d Jl03, 1106 (8th Cir.1989) (a court's civil 
contempt power serves two purposes: to effectuate 
compliance With a court's order or process, and to 

·compensate . individuals from harm incurred by 
noncompliance); . Thompson v. Cleland. 782 F.2d 
719, 721 (7th Cir.1986) (" '[j]udicial sanctions in civil 
contempt proceedmgs may, in a proper case, be 
employed for either or both of two ·purposes: to, 
coerce the defendant into compliance with the court's 
order, arid to compensate_ the complainant for losses 

\ sustained' ") (quoting United States v. United Mine 
Workers. 330 US. 258, 303~04, 67 S.Ct. 677, 91 
L.Ed. 884 (1947)); In re Kave. 760 F.2d 343, 351 
(1st Cir.1985) (civil contempt sanctions can include a 
conditional fine to induce the purging of 
contemptuous conduct and "a compensatory fine to 
make whole the aggrieved party for damages caused 
by the contemnor's conduct") (emphasis in original). 
The matter of the President's contempt involves . 
compensatory rather. than coercive sanctions as the 

· Court is not seeking to coerce the President into 
compliance ·with ·any pending Court order--the 
:underlying.action having been dismissed [FN4)--and 
sanctions are being imposed, not only to deter others 
who might consider emu:latirig . the Presiqent's 
misconduct, but to compensate the plaintiff by 
requiring that the President pay her any reasonable 
fees and expenses caused by his willful failure to 
obey this Court's discovery Orders. See· Jones v. 
Clinton. 36 F.Supp.2d at 1131-32, 1134-35. See also 
Lyng. 884 F.2d at 1106 (a compensatory sanction 
"serves to make reputation to the injured party,, 
resforing that party to the position it would have held 
had the court's order been obeyedi') (citation 
omitted). Accordingly, this Court must determine · 
the sum total of reasonable fees and expenses that 

1
• plaintiff incurred as a result of the President's willful 

failure to obey this Court's discovery Orders. [FN5] 

FN4. As the Court noted in its April 12th 
Order, "[a] Court may make an adjudication 
of contempt and impose a contempt sanction 
even after the action in which the contempt 
arose has been terminated." Jones v. 
Clinton. 36 F.Supp.2d at 1125 n; 12 (quoting 
Cooter & Gell v. Hartmarx Corp., 496 U.S. 
384, 396, 110 S;Ct. 2447, 110 L.Ed.2d 359 
0990)). In this regard, and contrary to the 
assertions of certain commentators, 

·discovery sanctions under Fed.R:Civ.P. 37 
may be awarded against a party after entry-
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of summary judgment and dismissal of a 
case pursuant to Fed.R.Civ.P. 56. See' 

; Heinrichs v. Marshall and Stevens Inc .. 921 
F.2d 418, .420-21 (2nd Cir.1990). In~ee<;l, 

"[g]iven the Supreme Court's approval of 
post-judgment sanctions under Rule 11, and 
the support in the circuits for the practice 
under Rule 37, the question of post
judgment sanctions under Rule 3 7 is. 
virtually moot." Stephen R. Bough, 
Spitting in a Judge's Face:· The 8th Circuit's 
Treatment o(Rule 37 Dismissal and Default 
Discovery Sanctions. 43 S.D.L.Rev. 36, 43 
(1998) (footnote omitted). 

FN5. The . President argues that TRI's 
statement should be rejected in its entirety as 
TRl's role in this litigation was to raise 
funds and coordinate public relations for 
plaintiff, TRI did not enter an appearance 
until the appeal of this ·Court's dismissal of 
the case (although TRI was shown as "of 
counsel" on plaintiffs pleadings), TRJ's 

. statement was untimely, and the information 
.contained in TRI's statement is "extremely 
vague;'' Resp. of Pres. at 8-9. Although 
the Court will not reject TRI's statement, the 
Court will consider any vagueness of TRI's 
statement, as it will with RCFP's statement, 
in determining the reasonable fees and 
expenses that plaintiff incurred as a result of 
the President's misconduct. 

*724 2. 

This Court found that the President's sworn 
statements concerning whether he and Ms. Lewinsky 
had ever been alone together and whether he had ever 
engaged in sexual relations with Ms. Lewinsky--

. specifically, his answer to Interrogatory No. 10, 
submitted on December 23, 1997, and certain limited 
portions of his January 17th deposition testimony-
Were in violation of this Court's discovery Orders 
ruling that plaintiff ·was entitled to information 
regarding any individuals with whom the President 
had sexual relations or proposed or sought to have 
sexual relations and who were during the relevant . 
time frame state .or federal employees.· See Jones v. · 
Clinton. 36 F.Supp.2d at 1127. Notwithstanding the 
narrow and specific nature of the . misconduct 
referenced .in the April 12th Order, RCFP and TRI 
include in their respective statements claims for fees 
and expenses which· clearly cannot be said to have 
been caused by the misconduct upon which this , 
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· Court's April 12th Order is. based. These .include 
fees and expenses , associated with various Court 
proceedings and conferences; fees and expenses 
associated wit~ the investigation by the Office of the 
Independent Counsel ("OIC'') of the Lewinsky matter 
and OIC's involvenientin this civir case; fees and 
expenses associated with this Court's evidentiary 
ruling excluding the Lewinsky evidence from trial 
and plaintiffs mandamus petition seeking to reverse 
that ruling; fees arid expenses associated with 
various press conferences, researching and reviewing 
media reports, and reviewing correspondence; and 
fees and expenses associated with examining the 
Starr Report. 

Both RCFP and TRI appear to justify the breadth of 
. the fees and expenses included in their statements by 
arguing, at least in part, that sanctions may be 
imposed to punish the President's misconduct. 
RCFP argues, for example, that the President's willful 
failure to follow this Court's discovery Orders "made 

· a mockery" of both his deposition and all of the · 
proceedings and orders leading up to the deposition, 
and that he should therefore be made to pay for all of 
the work done and expenses incurred in the course of 
ev.ents leading up to his deposition and, in particular, 
all efforts . to discover facts concerning Moni.ca 
Lewinsky. Reply of RCFP at 2-4. Similarly, TRI 
asserts that · the contemptuous conduct of the 
President was a "substantial factor" in each of the 
events for whlch costs and/or attorney's fees are 
being sought, and, as previously noted, cautions this 
Court ftgainst imposing de minimis consequences on 

.. ·conduct that undermined the integrity of the judicial 
. system. Reply of TRI at 2-3. 

[fil The ·Court rejects · RCFP's and TRI's apparent 
understanding of the basis upon which compensatory 
.sanctions may be imposed. · Regardless of whether . 
the President's failure to follow this Court's discovery 
Orders "made a mockery" of the proceedings or even 

. was a "substantial factor" in the events for which fees 
· and expenses are being sought, sancti~ns for 
· comperisatory contempt are not imposed to punish 

the conternnor, see Lyng. 884 F.2d at 1106, but must 
be based upon evidence of actual loss. Law v. NCAA, 
134 F.3d 1438, 1443 (10th Cir.1998). . See also 
Burke v. Guiney. 700 F.2d 767. 770 Ost Cir.1983) (a 
compensatory fine for civil contempt requires proof 
of damages). Avoiding imposition of compensatory 
sanctions that may be characterized as "de minimus" 
simply is not a consideration in determining whether· 
actualloss has been shown, 

The Court also rejects RCFP's argument that because 
this. Court properly could have imposed the sanction·. 
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of entering judgment against the President on the 
*725basis of his contempt of court, TFN6J piaintiffs 
comisel would have been justified in seeking 
compensation for · all of their labor and 
reimbursement for all of the expenses incurred 
followmg the President's false answer . fo 
Interrogatory No. 10, submitted· on December 23, 
1997. See Reply of RCFP at 12-13, Specifically, 
RCFP argues that upop the service of the President's 
false response to plaintiffs interrogatories, he had a.' 
continuing obligation as an officer of the Court and a · 
party subject to the Court's discovery orders to 
disclose the falsity of his response, and that judgment 
could have'been entered against the President .upon 

·such disclosure. Id. Such a judgment, argues RCFP, 
could have been entered against the President upon 
his disclosure of the falsity of his response and would 
have obviated the need for any further legal services 
to be rendered or expenses incurred by plaintiffs 
counsel. Id. RCFP's argument, however, overlooks 
the probability that any damages awarded to plaintiff' 
as a result of a judgment entered against the. President 
for his civil contempt would not have been based on 
any fees and expenses incurred by her counsel as a 
result of the conduct described in this Court's April 
12th Order, but would have been damages that 
plaintiff herself could prove at .a subsequent hearing, 
i:e., damages for alleged . deprivation of her 
constitutional rights ·and privileges, damages for 
alleged conspiracy to deprive her of her equal 
protection and privileges of the laws, and damages· 
for alleged intentional infliction of emotional distress 
(Counts I-III of plaintiffs a.mended complaint). 
Even in the unlikely event that the ·court would 
forego such a hearing on damages, the amount of t}ie 
judgment would be . no greater than the specific 

. amount stated in plaintiffs amended complaint, 
which is $525,000. [FN7] Because the parties have 
already settled this case for $850,000, it is 
appropriate to limit fees and expenses to those 
incurred as a result of the misconduct upon which the· 
Court's April 12th Order is based and not engage in 
speculation concerning whatthe Court might have 
ordered had its grant of. summary judgment to · 
defendants been reversed on appeal and the . case 
remanded. 

FN6. This Court noted in its April 12th 
Order that the Coui-t would have considered 
rendering a default judgment against the 
President pursuant to Fed.R.Civ.P. 37(b)(2) 
had this Courtis grant of summary judgment 
to defendants been reversed on appeal and 
the case remanded. See Jones v. Clinton, 36 
F.Supp.2d at 1131. 
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FN7. Plaint!fl's initial complaint sought 
. , · $700,000. FolloWing the entry of this 

Court's Memorandum Opinion and Order 
granting in part and denying in part the 
President;s motion for judgment on the 
pleadings; seeJones v. Clinton, 974 F.Supp. 
712 (E.D .Ark.1997), and followin.g the entry 
of new counsel for plaintiff in this case, 
plaintiff filed an amended complaint (with 
leave of this Court) in which she sought 
$525,000 [doc. #176]. The Court recognizes 
that plaintiffs amended complaint seeks 
damages in an amount to be determined by a 

. jury and that the $525,000 figure represents 
the minimum sought by plaintiff for the 
conduct referenced in Counts I-Ill of the 
amended complaint. 

/. 
' 

.. Ill There is 1;10 need to burden today's Memorandum 
and Order with an exhaustive, entry-by-entry review 
of the fees artd expenses claimed by RCFP and TRI· 
in deternlining the sum total of reasonable fees and 
expenses that plaintiff incurred as a result of the 
President's · willful failure to obey this Court's 
discovery Orders. . The parties have addressed 
RCFP's and TRI's statements by establishing general 
categories of time entries, and this Court will address 
those statements in the same manner. [FN8] 

FN8. The . Court has engaged in a 
painstaking review of each time entry and 
claim for costs set. forth in RCFP's and TRI's 

. respective statements in determining 
whether ·the fees and expenses claimed 
therein were caused by the discovery 
violations referenced in . the· Court's April 
12th Order. All claims for fees and 
expenses not specifically mentioned in 
today's Memorandum and Order have been 

· · carefully considered by the Court and are 
' hereby denied; 

a. 

The. Court will dis~llow fees· and expenses incurred 
prior to December 23, *7261997. Work done prior 
to that date a fortiori was not caused by the 
President's discovery violations on December 23, 
1997, andJa1;1uary 17, 1998 . 

b. 
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The Court will disallow fees and expenses associated 
with the hearing in Pine Bluff, Arkansas oh January 
12, 1998. This hearing was convened by the Court 
on its own . initiative primarily to. address the 
President's upcoming deposition. . Monica 
Lewinsky's name was mentioned only briefly during 
the hearing in response to this Court's query 
regarding witnesses plaintiff anticipated calling at 

· trial, and a wide variety of topics were addressed, 
including the possibility of settlement. This. hearing 
did. not, result from the discovery violations 
referenced in the Court's April 12th Order. 

c. 

The Court will allow a portion of the fees and 
expenses associated with the President's January 17th 
deposition. The President objects to such an award, 

. arguing that he would have been deposed regardless 
of any discovery violations and that plaintiff thus 
would have incurred fees and expenses associated ' 
with the deposition i.Irespective of any misconduct on 
his part. While that may be true, the President's 
failure to follow this Court's. discovery Orders 
resulted in plaintiffs counsel devoting extra time, 
effort, and expense to certain topics that likely would 
have been unnecessary had he been truthful. Plainti.ff 
therefore incurred fees arid expenses in connection 
with the President's deposition as a result of his 
discovery violations; 

The Court does find, however, that fees and 
expenses should be limited. to· time spent asking 
questions about Ms. LeWinsky. In this regard, the 
President claims, and the Court agrees, that 
approximately 20% of the President's deposition 
concerned Ms. Lewinsky~ Plaintiffs counsel do not 
contest this percentage, but merely argue that the· 
President's falsehoods infected the entire record with 
doubt and that plaintiff therefore is entitled to 
reimbursement for all fees and expenses associated 
with the deposition. As previously noted, however, 
compensatory sanctjons must be based on evidence 
of actual loss, see NCAA, 134 F.3d at 1443, and the 
Court finds that plaintiffs counsel have established 
evidence of actual loss, at most, with respect to no 
more than 20% of their claim for fees and expenses 
·associated with the deposition. [FN9l Accordingly, 
as so reduced, RCFP is entitled to $5,233.00 for fees 
and .expenses associated with the President's 
deposition, and TRI is entitled to $3, 136.58 for its 
expenses. [FNl OJ 

FN9. RCFP and TRI argue that the President 
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is being required to reimburse this Court the 
entire· amount of costs incurred in attending 
his Jamiary 17th deposition, not just 20%, 
·and that plaintiff likewise should. be 
reimbursed for all fees and expenses 
incurred in connection with the deposition. 
The Court c.lisagrees. The President was 
noticed for deposition prior. to the actions. 
which gave rise to the April 12th Order, and 
plaintiffs .. counsel would have incurred fees 

. and expenses in connection· with the 
deposition regardless of any misconduct on 
the part ofthe President. This Court, on the 
other hand, would not have incurred any 

·. expenses in connection with the deposition 
.. had the President not requested that· the 

Court preside over the proceedings at which 
he ultimately disobeyed this Court's oral 
ruling that certain questions be answered. 

. See Jones v. Clinton, 36 F.Supp.2d at 1127. · 
Thus, the Court deems its expenses incurred 
in connection· with the President's 

· misconduct at his deposition to be the total 
~xpenses incurred by this Court in traveling · 
to Washington, D.C. at the President's 
request to preside over the proceedings. As 
for awarding plaintiff even 20%, this 
apportionment, as correctly noted by .the ·· 
President, reflects an assumi)tion' highly 
favorable to plaintiff that all of the 
Lewinsky matter was violative of this 
.Court's discovery Orders. 

FNlO. The President argues that plaintiffs 
colinse.l has included fees for six attorneys to 
attend his deposition, even though only one 
RCFP attorney questiOned the President, and 
thl.lt fees for such duplicative services should 
he disallowed. The Court notes, how~ver,. 

. that the President himself had five attorneys
-including the White House Counsel--in 
attendance at the deposition. Given the 
unique circumstances of this case, this Court 
does not find it unreasonable that plaintiff 
had more than one attorney in attendance.' 

*727 d. 

The Court will disallow fees and expenses associated 
both with . plaintiffs motion for this Court to 
reconsider its ruling excluding the Lewinsky 
evidence at trial and her subsequent petition for a writ 
of mandamus with the Court of Appeals for the 
Eighth Circuit seeking to overturn that ruling. [FNl 1) 
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The Court excluded the Lewinsky evidence from · 
trial, not in response to any misconduct on the part of 
the President, but in response to a motion by OIC fqr 
limited intervention and stay of discovery in this civil.· 
case.. See Jones v. Clinton. 993 F.Supp. 1217 
(E.D.Ark.1998) (Order denying motion to reconsider 
ruling excluding .· Lewinsky evidence from trial). 
[FN12] Thus, the fees and expenses assocfated with 
attempts by plaintiffs counsel to overturn this Court's · 
Lewinsky ruling were not caused by the President's 
willful failure· to obey this Court's discovery Orders 
and, therefore, are not compensable. 

FNl L RCFP later withdrew this petitfon 
following this Court's. grant of. · sui:ninary 
judgmentto defendants on April 1, 1998. 

FN12. OIC argued in its motion that counsel 
·for plaintiff were deliberately shadowing the . 
grand jury's investigation of. the Lewinsky 
matter and that "the 'pending criminal 
investigation is of such gravity and 
paramount importance that this Court would 
do a disservice to. the Nation if it were to 

·permit the unfettered~-and extraordinarily 
aggressive~~discovery efforts currently 
underway to proceed unabated." Id. at 1218 
(quoting OIC Motion, at 2-3). This Court 
made the decision to disallow discovery as 
to· Ms. Lew~nsky and to .exclude evidence · 
concerning her from trial because its 
admission would frustrate . the timely 
resolution of this case and cause undue 
expense and delay, the substantial interests 
of the Presidency militated against any 
undue. delay that would be occasioned by 
allowing plaintiff to pursue the Lewinsky 
matter, and the government's criminal 
proceedings (to which this Court generally 
must yield ·in civil matters) could be 
impaired and prejudiced were the Court ·to 
permit inquiry into the Lewinsky matter by 
the parties in this civil case. Id. at 1219-20. 
The Court noted that evidence of the 
Lewinsky • matter; even assuming . it to be · 
very favorable to plaintiff, was not essential 
to the core issues in this case of whether 
plaintiff herself was the victim of quid pro 
quo sexual harassment, hostile w:ork 
environment harassment, or intentional 
infliction of emotional distress. Id. at 1222. 
See also Jones v. Clinton, 36 F.Supp.2d at 
1122 n. 7. 
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RCFP, however, argues that ifthe President had told 
the tnith on January 17, 1998, their discovery related 
to Ms. Lewinsky would then have been . completed 
and OIC's motion would never have been filed. 

·Reply of RCFP, af6. They argue that this Court then 
would not have been asked to stay discovery related 
to Ms. Lewinsky because very little, if any, additional, 
discovery related to her would have been sought, and 
this Court would not have had occasion to consider at 
that stage excluding the evidence at trial. Id. 

While the Court does not question RCFP's 
representations as made in hindsight, the Court is 
hard pressed to conclude that plaintiff,. given the · 
intensity and contentiousness with which discovery 
was then being conducted, would not at that time 
have proceeded with depositions of Linda Tripp, 
Betty Currie, Vernon Jordan, and other witnesses in 
an effort to confirm or learn additional details of the 
relationship between Ms. Lewinsky and the President 
and, perhaps, to establish or discount through these 
witnesses the existence of any other relationships that 
might be relevant to the issues in the case. 
Moreover, even had the President told the truth with 
respect to Ms. Lewinsky, there is nothing in the 
record before the Court to indicate that Ms. Lewinsky 
would not at that time have continued to stand by her 

.. affidavit denying. sexual relations between herself 
and the· President, thus necessitating additional 
related discovery by plaintiff. [FN13] The *728 
Court simply cannot infer that OIC would not have 
intervened in this case had the President 
acknowledged a relationship between himself and 
l\fs. Lewinsky on January 17th and. that additional 

. related discovery on the part of the plaintiff would 
thereby have ceased. [FN14] Such would require 
speculation and involves events that are not of record 
in .this case. See n. 13, supra. Accordingly, the 
Court disallows.fees and expenses associated with the 
attempts by plaintiffs counsel to overturn this Court's 
Lewinsky ruling. [FNl 5] 

FN13. Not included in the record of this 
case are many materials, including the 
trans~ript of Ms. Lewinsky's grand jury. 
testimony and transcripts of depositions• 

.. generated inthe course of this litigation, that · 
might reveal additional instances of 
Illisconduct other than those described in the 
Court's April 12th Order. Such materials 

· are not normally filed of record and, thus, 
are not part of the official record to be 
considered by this Court. Indeed,· because 

· such materials are not nonnally filed of 
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· record, the transcript · of the President's 
January 17th deposition had not been filed 
of record until just recently. Iri this regard, 
the Court, prior to considering the issue. of 
the President's possible. contempt following 
his August! 7, 1998 addfess to the Nation 
and prior to issuing.its April12th Order, had 
to expand the record by first obtaining; and 
then filing of record, the following items: 
(1) President Clinton's Responses· , to 
Plaintiffs Second Set of Interrogatories; (2) 
President Clinton'.s Supplemental Responses 
to Plaintiffs . Second Set of Interrogatories; 
(3) the redacted transcript ofthe January 17, 
1998 deposition of President Clinton; (4) 
the transcript of the August 17, 1998 
videotaped grand jury testimony of 
President Clinton; and ( 5) the transcript of 
President Clinton's August · 17, 1998 
televised address to the Nation. See Order 
of April 12, 1999 · [doc.#478]. While the 
Court certainly could further expand the 
record of this case and convene hearings .to 
address other possible instances· of 
misconduct beyond those upon which the 
April 12th Order is based, the Court, in the 
interests of the Presidency and in order to 
bring this matter to a speedy closure, 
declines to do so. 

FN14. The Court notes that OIC was given 
authorization to investigate the President's 
conduct in this case prior to the January 17th 
deposition. 

FN15. Likewise, the Court will disallow fees 
and expenses associated with responding to 
OIC subpoenas. 

e. 

the Court. will allo~ fees and expenses associated 
with preparing to depose Ms. Lewinsky, attempting 
to substantiate the Lewinsky allegations, responding 
to her motion for a protective order, and traveling to 
Washington, D.C. for her deposition. The President 
acknowledges that fees and expenses incurred by 
plaintiff in seeking Lewinsky evidence ~ubsequent to 
the actions upon which the Court;s April 12th Order 
is based and prior to the decision by this Court to 
exclude that evidence from trial · fall within the 
Court's Order. The Court agrees and, therefore, · 
RCFP)s entitledto $12,316.00 for fees and expenses 
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• associated with these activities, and TRI is entitled to 
$5,545,85 for its fees and expenses. 

I ., 

f. 

The Court will allow fees and expenses associated 
with the motion for summary judgment and the 
subsequent appeal to the Eighth Circuit foUowing this 
Court's grant of sumniary judgment to defendants, 

. but orily to the extent that plaintiffs brief on. 
summary judgment and her appeal <lea.It with the 
President's falsehoods and alleged obstruction of 
justice concerning Monica Lewinsky, Unlike the 
·matter involving this Court's evidentiary ruling 
excluding the Lewinsky evidence froni trial, this 
Court has no difficulty in concluding that these fees 
and expenses would not have been incurred had the 
Presidellt not willfully failed to obey this Court's 
discovery Orders. [FN16] Accordingly, RCFP is 
entitled *729 to $27,687.37 for fees and expenses 
associated· with the motion for summary judgment 
and subsequent appeal, and TRlis entitled to $802.50 
for its fees and expenses. 

· FNi6. RCFP and TRI have included many 
general time entries with respect to the work 
spent on the motion for summary judgment 
and subsequent appeal' that do not specify 
which hours were spent for which activities .. 
The Court recognizes, however, that 
plaintiffs counsel were not anticipating at 
the time they recorded these time entries that 
they would later be asked to segregate the 

. time ~pent as a result of the President's 
·misconduct. Accordingly, rather than 
disallow these time entries in their entirety, 

· the Court has reduced the total number of 
hours claimed in these time entries to a 
number of hours that this Court deems. 
reasonable for work spent on that · 
compensable portion of the time entry. 
Thus, for ~xample, where a time entry 
claiffi'.l compensation for, say, six· hours 
spent· drafting a response to the President's. 
motion for summary judgment, the Court, 
notwithstanding RCFP's assertion that all of 
the time entries dealt with the President's 
falsehoods and alleged obstruction of 
justice, has reduced the hours claimed for 
that activity to a number that this Court 
would deem reasonable for time<spent only 
on that portion of the response dealhtg with 
the President's falsehoods and alleged 
obstruction of justice concerning Ms. 
Lewinsky: While this process might not be 
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exact, the Court believes it represents a fair 
and expeditious solution to determining the 
sum total of reasonable fees and expenses 
that plaintiff incurred as a result of the 
President's willful failure to obey t~s 
Court's discovery Orders. 

g. 

The Court will allow fees and expenses associated 
with researching contempt and spoilation issues 
following the President's August 17, 1998 televised 

· Address to the Nation, and in responding to this 
Court's request for a transcript of ·the President's 
depositi<;m. Although RCFP never filed a motion for 
contempt following the President's August 17th 
Address, the fees and expenses associated ,with these 
activities would have been unnecessary had the 
President· followed this Court's discovery·· Orders . 

. Accordingly, RCFP is entitled to $22,235.25 for fees 
and expenses associated with these activities. (FNl 71 

FN 17. TRI does not appear to claim. any fees 
and expenses with respect to these activities . 

h. 

· Finally, the Court finds that RCFP is' entitled to 
$12,527.50 for fees and expenses associated with 
reviewing and responding to this Court's April 12th 
Order requiring plaintiffs former counsel to submit a 
statement ofreasonable fees and expenses. [FNl 81 

FN18. Again, TRI does not appear to claim 
any fees and expenses with respect to these 
activities. 

III. 

The Court talces no pleasure in imposing contempt 
sanctions against this Nation's President and, no 
doubt like many others, grows weary of this matter. . . 
Nevertheless, the Court has determined that· the ... 
Preside,nt deliberately violated this Court's discovery 
Orders, thereby undermining the integrity of the 
judicial system, and that sanctions must be imposed 
to redress ·the President's misconduct and •to deter 
others who might consider emulating the President's 
misconduct. See Jones v. Clinton. 36 F.Supp.2d at 
1131-32. 1134. Accordingly, the Court hereby orders 
the following: · 
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J. The President shall deposit the sum of $1,202.00 
irifo the registry of this Court within sixty (60) days 
of the date Of entry of this Memorandum i.tnd Order. 

2. The President shall pay RCFP the sum of 
$79,999.12 within sixty (60) days of the date of entry 
of this Memorandum and Order. 

3. The President shall pay TRI the sum of $9,484.93 
within sixty (60) days of the date of entry of this 
Memorandum and Order. 

F IS SO ORDERED this 29th day of July 1999. 

57 F.Supp.2d 719 

END OF DOCUMENT 

. ' -· . 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 
. ' 



• 

• 

~fiw. 
t~,..-· 

36F.Supp.2dI118 
79 Fair Empl.Prac.Cas. (BNA) 1561 
(Cite as: 36 F.Supp.2d 1118) 

United States District CoUrt, 
E.D. Arkansas, 

Wes tern Division. 

Paula Corbin JONES, Plaintiff, 
v . 

. ·William Jefferson CLINTON and Danny Ferguson, 
Defendants. 

No. LR-C-94-290. 

April 12, 1999. 

Following. settlement of former state employee's 
sexual harassment action against President and the 
United States Senate's . acquittal of President of 
Articles of Impeachment, the District Court sua 
sponte raised issue of President's contempt. The 
District Court, Susan Webber Wright, Chief Judge, 
held that: (I) court had power to hold President in 
civil contempt; (2) President was in contempt of 
court; and (3) President was liable for plaintiffs 
reasonable expenses caused by President's willful 
failille to ·obey discovery orders and expenses 
incurred by court in traveling to President's tainted 
deposition. 

Judgment entered. 

West Headnotes 

Ill Damages ~50.10 
ll5k50.10 

Under Arkansas law, tort of outrage requires that 
plaintiff prove that: (I) defendant intended .to inilict 
emotional distress or knew or should have known 
that emotional distress was likely result of his 
conduct; (2) conduct was extreme and outrageous and 
utteily · intolerable in civilized community; (3) 
defendant's conduct was cause of plaintiffs distress; 
and (4) plaintiffs emotional distress was so severe in 
nature that no reasonable person could be expected to 
endure it. · 

ill United States ~26 
393k26 

Page 1 

There was no constitutional barrier to federal district 
court holding President of the United States in civil 
contempt of court .and imposing sanctions for his 
actions undertaken in his role as civil litigant in civil 
case thatdid not relate to his duties as President, but 
rather involved actions taken by President before his 
term of office began .. 

ill United States ~26 
'393k26 

Necessary incident of federal court's power to 
· determine legality of President's unofficial conduct 
includes . power to address unofficial conduct· which 
threatens integrity of proceedings before court. 

ffi F'ederal Civil Procedure ~2757 
170Ak2757 

Federal courts have inherent power necessary to 
exercise all other powers, including ability to. dismiss 
actions, assess attorney fees, and to impose monetary 
or -other sanctions appropriate for conduct which 

. abusesjudicial process. 

. ID Contempt ~70 
93k70 

In selecting contempt sanctions, court must use least 
posiible power adequate to end proposed. · 

) 

lfil Federal Civil Procedure,~2756.1 .. 
170Ak2756.1 

Federal district court has power to_ conduct 
independent investigation in order to determine 
whether it has been victim of fraud. 

l1l Contempt ~44 
93k44 

Court may make adjudication of contempt and 
impose contempt sanction· even after action in which 
contempt arose has been terminated. · 

lfil Federal Civil Procedu~e ~2827 
170Ak2827 . 

Cmut -generally may act sua sponte m imposing 
sanctions. 
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121 Contempt ~30 
93k30 

Federal court has inherent power to protect its 
integrity and prevent abuses of judicial. process by 
holding party in contempt and imposing sanctions.for 
violations of court's orders. . 

I1fil Contempt ~60(3) 
93k60(3) . 

To hold party in civil contempt, clear and convincing. 
evidence must show that court fashioned clear a11d 
reasonably specific order, and that party violated that 
order. 

Ill.l Federal Civil Procedure ~1278 
170Akl278 

When discovery order has been violated which could 
be adequately sanctioned under rules, court ordinarily · 
should turn to its inherent powers to impose sanctions· 
only as secondary measiire. ·Fed.Rules Civ.Proc.Rule 
37, 28 U.S.C.A. 

11.ll Federal Civil Procedure ~1456 
170Akl456 

President of United States violated · court orders 
allowing plaintiff who alleged that.she was sexually 

.·harassed by ~resident to discover information 
regarding any individuals with whom President had 
or proposed to have sexual relations and who were 
state or federal employees, by giving false, 
misle~ding, and evasive dep0sition testimony 
regarding whether he had ever been alone with or 
engaged in sexual relations with .certain White House 
intern, and violation amounted to civil contempt. 
Fed.Rules Ci~.Proc.Rule 37(b)(2), 28 tJ.S.C.A. 

lLlJ. Federal Civil Procedure ~1452 
170Ak1452 

@ .Federal Civil Procedur.e ~1538 
l70Ak1538 

Production order is generally needed to trigger rule 
authorizing discovery ··sanctions .. ·. Fed.Rules 
Civ.Proc.Rule 37(b), 28 U.S.C.A. 

M Federal Civil Procedure ~1452 
170Ak1452 

M Fe~eral Civil Procedure ~1538 

Page 2 

170Ak1538 

Federal district court's order ruling on plaintiffs 
motion_ to compel President to . respond to 
interrogatories and court's oral ruling at fresident's 
deposition requiring President to answer questions 
posed by plaintiffs counsel were production orders, 
as. required for application of rule authorizing · .. · 
discovery sanctions. Fed.Rules Civ.Proc.Rule 37(b), 
28 U.S.C.A. 

I1fil FederalCivil Procedure ~1453 
170Ak1453 

Il5J Federal Civil Procedure ~1539 
170Akl539 

President's violation of court's discovery orders in 
sexual harassment suit warranted imposition of civil· 
contempt sanctions, requiring President to pay 
plaintiff any. reasonable .expenses, including attorney 
fees, caused by President's willful failure fo obey 
discovery orders· and to reimburse district court for its 
expenses in traveling to Washington D.C. at 
President's request to preside ·at his tainted 
deposition. Fed.Rules · Civ.Proc.Rule 37(b)(2), 28 
U.S.C.A.·· . 

I1fil. Attorney and Client €==>32(3) 
45k32(3) 

Arkansas Supreme Court has exclusive jurisdiction 
over conduct of Arkansas attorneys and has power to 
make rules regulating practice of law and 
professional conduct of attorneys of law. 
Ark.Const.Amend.No. 28. 

I11l F.ederal Civil Procedure ~2756;1 
170Ak2756.1 

Federal district court's referral to State Supreme 
·· · Court Committee· on Professional Conduct of matter 

regarding alleged professional misconduct of 
. President of United States, who was licensed attorney 
in Arkansas, did not reliilquish federal district court's 
jurisdiction to address. matter and issue sanctions~ 

l181Federal Civil Procedure ~2756.1 
l70Akl756.1 . 

Authonty of federal district court to sanction· 
attorneys is independent of, and in addition to, power 
ofreview possessed by state disciplinary authorities. · 

/. 
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.1!21 Federal Civil Procedur~ ~1456 
170Ak1456 .. 

!191 Federal Civil Procedure ~1542 
170Akl542 . 

• .. District court would utilize summary civil contempt 
procedures; rather than · criminal contempt 
proceeding, to address United States President's 
failure to disclose his relationship with White House 
intern as ordered by court; court could expeditiously 
resolve matter and prevent any double jeopardy 
issues from arising by focusing on undisputed rriatters · 
that were contained in record. Fed.Rules 
Civ.Proc.Rule 37(b)(2), 28 U.S.C.A.; Fed.Rules 
Cr.Proc.Rule 42, 18 U.S.C.A. 
*1119 Gregory S. Kitterman, Little Rock, AR, /for 

Paula Corbin Jones. · · .· 

Kathlyn Graves, Wright, Lindsey & Jennings, Little 
Rock, AR, Stephen C. Engstrom, *1120 Wilson, 
Engstrom, Corum & Coulter, Little Rock, AR, Robert 
S. Bennett, Skadden, Arps, Slate, Meaghan & Flom, 
Washington, DC, for William Jefferson Clinton. 

Bill W. Bristow, Seay & Bristow, Jonesboro, AR, 
Robert Batton, Municipal Judge, Jacksonville, AR, 
for Danny Ferguson. 

MEMORANDUM OPINION AND.ORDER 

SUSAN WEBBER WRIGHT, Chi~fJudge. 

What began as a civil lawsuit against the President 
of the· United States for alleged sexual har~ssrrient 
eventually resulted in an impeachment trial of the 
President in the United States Senate on two Articles 
of Impeachment for his actions during the course of 
this lawsuit and a related criminal investigation being 
conducted by the Office of the Independent Counsel 
("OIC"). The civil lawsuit was settled while on 
appeal from this Court's' decision granting sumniary 
judgment to defendants and the Senate acquitted the 
President of both.Articles of Iinpeachment. Those 
proceedings having concluded, the Court now 
addresses the issue of contempt on the part of the 
President. first raised in footnote five of the Court's 
Memorandum and Order of September 1, 1998; See 
Jones v. Clinton. 12 F.Supp2d 931, · 938 n. 5 
(E.D.Ark.1998). For the reasons. that follow the 
Court hereby adjudges the President to b~ . in 
contempt of court for his willful failure to obey this 
Court's discovery Orders. . .· . . • · · 
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I. 

DJ Plaintiff Paula Corbin Jones filed this lawsuit 
seeking civil damages from William Jefferson 
Clinton, President of the United States, and Danny 
Ferguson, a former Arkansas State Police Officer, for 
alleged actions beginning with an incident in a hotel 
suite inLittle Rock, Arkansas on May 8, 1991, when 

, , President Clinton was Governor of the State of 
Arkansas. Plaintiff was working as a state employee 
on the day in question and claimed that Ferguson 
persuaded her to leave the registration desk she was 
staffing a:nd visit Governor Clinton in a business suite 
at the hotel. She claimed the Governor made boorish 
and offensive sexual advances that she rejected, 
[FNl] and that her superiors at work subsequently 

. dealt ·with her in a hostile and rude manner and 
punish~d her in a tangible way for rejecting those 
advam:es. [FN21 · 

FNl. Although the President's alleged 
conduct was certainly 1'outrageous" as that 
term is commonly understood, plaintiff 
failed to establish that the President's alleged 

·conduct met the requirements of the tort of 
outrage which, under Arkansas law, requires 
that a plaintiff prove that: ( 1) the defendant 
intended to inflict emotional distress· or 
la;iew or should have known that emotional 

· distress ,was the likely .result of his conduct; 
(2) the conduct was. extreme and outrageous 
and utterly intolerable in a civilized 
community; (3) the defendant's conduct was 
the cause of the plaintiffs distress; and (4) 

·the plaintiffs emotional distress was so 
severe in nature that no reasonable pe~son 
could be expected to endure it. See Jones v. 
Clinton. 990 F.Supp. 657, 676 
(E.D .Ark.J 998). 

FN2. Additional detail on the factual 
background of this case can be found in the 
Court's M~morandum Opini~n and Order of 
April 1, 1998. See Jones v. Clinton. 990 
F.Supp. 657. 

·Plaintiffs complaint was filed on May 6, 1994. On 
August 10, 1994, the President filed a motion to 
dismiss the complaint without. prejudice on grounds 
of immunity and to toll any statutes of ]imitations 

. unt~l .he is no longer President~ thereby allowing 
plamhff to refile he.r suit after he is out of office. On 
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·pecember 28, 1994, this Court denied the Pr~sident's 
motion to dismiss 'on immunity 'grounds and . ruled 

. that discovery in the case could. proceed,· but 
•· ·concluded that any trial should be' stayed until such · 

tiine. as the ~resident is no longer in office;.··.. see 
·Jones v. Clinton, 869. F.SupJ). 690. (E.D.Ark.1994). 
Both parties appealed. On. January 9, 1996, a 

) divided panel of the Court of Appeals. for the Eighth 
Circuit affirmed this Court's Order denying the 

·. President's motion .to dismiss on immunity grounds 
arid allowing diScovery to proceed; but reversed this •.· 
Court's Orderstaying the trial Of this matter for the · 
duration of President Clinton's term in office. . See 
Jones v. Clinton, 7l F.3d 1354 (8th Cir.1996)': The., 
President subsequently filed a petition for certiorari 
with· the Supreme Court of the' Unite'd States, which·· 
was granted, see Clinton v. Jones, 5lSU.S. 1016, 116 
S.Ct 2545, 135 L.Ed.2d 1066 (1996), and on May 

· 27, 1997, the Supreme Court .handed down an · 
opiliion holding ' that there is. no constitutional 
impedime11t to allowing plaintiffs *1121 .case to 
p~oceed while the Presigent is in office: See Clih.ion 
v. Jones. 520US. 681, 117 S.Ct 1636, 137 L.Ed.2d 
945 (1997). ' ' ,• 

Following remand of the case to this Court, the 
President, joined by Ferguson, filed a motion, for 
judgment on the pleadings pursuant to Fed.R:Civ.P. 
12(c). By Memorandum Opiillon and Order dated 
August 22, 1997, this Court granted in part .and 
denied in part the President's motion. . See Jones v. 
Clinton, .974 F.Supp. 712 (E.D.Ark.1997). The 

. Court dismissed plaintiffs defamation claim against .. 
· the President, dismissed her due process claim for · 
. deprivation of····• a property· . inte.rest in her State 
·employment, and dismissed her due process claurts 
for deprivation of a liberty interest based 6:ri false 
imprisonment and injury to reputation, but'coricluded 

. '·the remaining claims in plaintiffs .. complaint stated · 
:viable causes of action. See• id. The Court 

thereupon issued ·a Scheduling Order setting forth a 
. deadline .of January 30; 1998, fort}ie completion of 

discovery and the filing of motions, 

Discovery in this· case proved to bt: contentious and. 
time-coristirning. During the course of discovery, 

•over. 50. motions were filed, the CoUrt: ,entered some 
30 Orders, [FN3] and telephone conferences ,were 
held on an almost weekly basis fo address various 
disputes and resolve motions. In addition, the Colirt 
traveled to ,Washington, D.C. at the request of th.e 
President to preside over his civil deposition oii 
January' 17' 1998. It was .at a hearmg on January 12, .·· 
1998, to address iSl?UeS surrounding the President's ' 
deposition arid at the deposition itself that the Court. · 
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fir~t'learned of Monica Lewinsky, a former White 
House,' intern and employee, and her alleged 
involvement in this case . 

. . FN3. Included in · these Orders · was a ,· 
. Confidentiality Order on Consent of aB 

Parties. The Court entered this Order on 
October 30, 1997, due to the salaci0us 
nature of much ' of the discovery and the 
media's intens~ and often itlac~urate 

. coverage of this case. See Jones v, Clinton, 

.. :12 F.Supp.2d at 935-36. The Court took 
t:his action to help insure that a fair and 

•.··.impartial jury could be selected in the event 
this matter went to trial by limiting 
prejuddal pre-trial publicity and to protect 

· : the. interests of the various Jane Does in 
.. maintaining privacy. Id. at 936- 37. 

· At his deposition, the President was questioned • 
extensively about · his relationship with Ms. 

·Lewinsky, this Court· having previously rulep •· on 
December 11, 1997, that plamtiff was"entitled to 
infc;>rrnation regarding any individuals with whom the 
President had sexual relations br proposed or sought 
to have sexual relations and who were during the. 
relevant time frame [of May 8, 1986, up to the 
,present] state or federal employees." ·See Dec~mber 
ll, 1997 ()rder, at3: [FN4] Based on that ruling, this 

, ' Court overruled objections during the deposition 
' from the President's attorney, Robert .s. Bennett, that 

questions .· con~erning . Ms. Lewinsky · were 
inappropriate areas of inquiry and requi.ied that such 

,·.questions l;>e answered by the President. See Pres. 
· Depo. ·at 53~55, 66, 78. Having been so ordered, the 
President testified in response to questioning fi"om 
plaintiffs ,cou~el and his own attorney that he had no 
recollection of having ever.· been alone with 'Ms. 
Lewi,nskyand he denied that he had. engaged·in.an 

'· · · · "extramarital sexual affair," in "sexual relations," or 
in a. "se~ual relationship'' with Ms. Lewinsky. JFN5] 
Id. at 52~53, 56-59, 78, 204, An affidavit submitted 

, by Ms. Lewinsky ~ri support of her motion to quash a. 
' subpoena for her testi111ony and made a part of the 
reco~d of the J>resident's deposition likewise denied 
that she arid the President had engaged in a sexual 
relationship: *112.2 When asked by Mr;Benneti' 

. whether. M~.' Lewinsky's affidavit denying a sexual 
· relationship . with the .Presid.ent was a "true and 

accurate' statement," the President answered, "That is .· 
, absolutely true."· Pres. Depo. at 204 . 
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FN4. The Court's December 11th Order 
ruled on plaintiffs motion to compel 
responses . to her second set of 
interrogatories, granting in part .and denying 
in part the motion. However, the Court also 
addressed in the Order the President's 
upcoming deposition and concluded that for 
purposes of the deposition, not only was 
plaintiff entitled to information regarding 
any individuals with whom the President 
had sexual relations or proposed or sought to 
have sexual relations and who were during 
the relevant time frame state or federal 
employees, but that the Court would 
possibly permit plaintiff to question . the 
President with regard to matters that fell 
outside that time frame if she ·had an 
independent basis for doing so. See 
December 11, 1997 Order, at 4, 

FN5. At the request of plaintiffs counsel, 
the term "sexual relations" was defined as 
follows during .the deposition: "For the 
purposes of this deposition, a person 
engages in •'sexual relations' when the person 
knowingly engages in or causes ... contact 
with the genitalia, anus, groin, breast, inner 
thigh, or buttocks of any person with an 
intent to arouse or gratify the sexual desire 
of any person.... 'Contact' means intentional . 
touching, either directly or through 
clothing." See Depo. Ex. I. 

The President's denial of a sexual relationship with 
I 

I 

Ms. Lewinsky at his deposition was consistent with 
his answer of "None" in response to plaintiffs 
Interrogatory No. IP, which requested the name of 
each and every federal employee with whom he had 
sexual relations when he. was President of the United 
States. See Pres. Clinton's Resp. to Pl.'s Second Set 
of Int. at 5; Pres. Clinton's Supp. Resp. to Pl.'s 
Second Set of Int. at 2. This interrogatory was 
al1Swered on December 23, 1997, after this Court had 
entered its December 11th Order ruling on plaintiffs 
motion to compel responses · to her second set of 
interrogatories and finding that plaintiff was entitled 
to such information. See December 11; 1997 Order,. 
at 3, 6. [FN6] 

FN6. The President's answer to this 
interrogatory was made a part of the record 
of the President's deposition. There was no 
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formal definition of the term "sexual 
relations" With respect to plaintiffs 
interrogatory or the President's answer, 

One day prior to the President's deposition, and·. 
unknown to this Court, the Special Division of the 
United States Court of Appeals for the District of 
Columbia Circuit · grantetl a request from Attorney 
General Janet Reno to. expand the jurisdiction of 
Independent Counsel Kenneth W. ·Starr and entered 
an Order authorizing the Independent Counsel "tO 
investigate ... whether Monica Lewinsky or others 
suborned perjury, obstructed justice, .intimidated 
witnesses, or otherwise violated federal law other 
than a Class B or C misdemeanor or infraction in 
dealing with witnesses, potential witnesses, attorneys, 
or others concerning the civil case Jones v. Clinton." 
In re Madison Guaranty Savings & Loan As·s'n. Div. 
No. 94-I, 1998 WL 472444 (D.D.C. Jan. 16, 1998). 
A short time later, the President's relationship with 
Ms. Lewinsky and OIC's investigation of that 
relationship broke in the national media. 

On the afternoon of January 28, 1998, with less than 
48 · hours remaining in the period for conducting 
discovery, OIC filed with this Court a motion for 
limited intervention and stay of discovery in this civil 
case.· OIC argued that counsel for plaintiff were 
deliberately shadowing the grand jury's investigation 
of the matter involving Ms. Lewinsky and that "the 
pending criminal investigation is of such gravity and, 
paramount importance that this Court would do -a: 
disservice to the Nation if it were to. permit the 
unfettered~- and extraordinarily aggressive--

.. discovery efforts currently underway to proceed 
unabated." Motion of OIC, at 2-3. This Court 
convened a telephone ·conference the following 
morning and, after eliciting the views of the· parties 
and OIC, entered ·an Order granting in part and 
denying in part OIC's motion. See Jones v. Clinton. 
993 F.Supp. 1217 (E.D.Ark.1998) (Order denying 
plaintiffs motion for reconsideration). In essence, 
the Court .concluded that the parties could continue 
with discovery in the short time that remained of 
those matters not involving Ms. Lewinsky, but that 
any discovery that did involve Ms. LewinskY would 
nof~e allowed to go forward and, further, that any 
evidence concerning Ms. Lewinsky /would be 
excluded from the trial of this matter. Id. at 1218-19. 
rFN7] 

FN7. In so ruling, and contrary to numerous 
assertions, this Court did not rule that 
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eviden~e of the Lewinsky matter was 
irrelevant or immaterial . to the issues in 
plaintiffs case. Indeed, the Court . 
specifically acknowledged that such 
evidence might have been relevant to 
plaintiff's case and, as she argued, ''might · 
possibly have helped her establish, among 
other things, intent, absence . of mistake, 

1 motive, and habit on the part ·.·of the 
President." 993 F.Supp. at 1222 ·(citing 
Fed.R.Evid. 404(b), 406). ·At the. time, 
however, the. Court anticipated that the 
President and Ms. Lewinsky . would both 
deny a sexual relationship and that plaintiff 
would attempt to rebut . their denials with 
extrms1c evidence ·that . ccmld be 
inadmissabl.e under Fed.R.Evid. 60S(b). To 
stay discovery so that plaintiff could explore 
such evidence would have required 
extensive additional delay. Ip that regard, 
this Court made the decision to. disallow 
discovery as to Ms. Lewinsky t and to 
exclude evidence concerning her from trial, 
not because .the Court considered such 
evidence to be irrelevant or inu;naterial, but 
because its admission would frustrate tl;ie 
timely resolution of this case and cause 
undue expense and delay, the substantial 
interests of the Presidency militated against 
any undue delay that would be occasioned 
by allowing plaintiff to pursue the Lewinsky 
matter, and the government's criminal 
proceedings (to which. this Court. generally 
must yield . in civil matters) could be 
impaired and prejudiced were ·the Court tO 
pennit inquiry into the Lewinsky matter by 
the parties in this civil case. Id. at 1219-20. 
The . Court noted that evidenc.e of the 
Lewinsky matter, even assuming it to be 
very favorable to plaintiff, was "not essential 
to the core issues in this case of whether 

·plaintiff herself was the· victim of quid pro 
quo sexual harassment, hostile work· 
environment harassment, or intentional 
infliction of emotional distress." Id. at 1222 
(emphasis in original). 

· *1123 Following the completion of discovery, the 
President and Ferguson each filed a motion for 
suminary judgment pursuant to Fed.R.Civ.P. 56. By 
.Memorandum Opinion and Order dated April ) , 
1998, this · Court granted the Pre.sident's .and 
Ferguson's m()tions for summary judgment and 

. entered judgment disrrtjssing this case. See Jones ·v. ·. 
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Clinton, 990 F.Supp. 657 (E.D.Ark.1998). The 
Court concluded that there were no genuine issues for 
trial in this case and. that defendants were entitled to 
judgment as a matter of law with respect to plaintiffs 
claims that she was subjected to quid pro quo and 
hostile work environment sexual harassment, that the 
defendants conspired to deprive her of her civil 
rights; and that she suffered emotional distress so 
severe ·~ nature that no reasonable person could be 
expected to endure it. Id .. The plaintiff appealed. 
Meanwhile, OIC's investigation of the President 
continued. 

On August 17, 19,98, the President appeared b~fore a 
grand jury in Washington, D.C., as part cif OIC's 
criminal investigation and testified about his 
relationship. with Ms. Lewinsky and his actions 
during this civil lawsuit.That evening, the President 
discussed the matter in a televised address to the 
Nation. In his address, the President stated that 
although his answers at his January 17th deposition 
were "legally accurate," he did not volunteer 
infommtion and that he did indeed have. a 
relationship with Ms. Lewinsky that was 

·inappropriate. and wrong. See Pres. Addr., 1998 WL 
14394084. The President acknowledged misleading 
people, in part because the questions posed to him . 
"were being asked in a politically inspired lawsuit 
which has since been dismissed," and because he 
"had real and serious concerns about an Iridependent 
Counsel investigation that· began with private 
busine~s dealings 20 years ago .... " Id. It was during 
the President's televised address that the Court first 
learned the ~re~ident may be in contempt. See Jones . 

· v. · Clinton.12 F.Supp.2d a~ 938 n. 5. [FN8l. 

FN8. In addressing the President's 
objections to the unsealing of the transcript 
of fiis deposition, this Court stated in 
footnote five as follows: "Although the 
Court has concerns about the nature of the 
President's January 17th, 1998 deposition 
testimony given his recent public statements, 
the Court makes no findings at this time 
regarding whether the President may be in 
contempt;" 

On September 9, 1998, the Independent Counsel, 
having concluded there. was substantial and credible 
information that the President committed acts .that 
may constitute grounds for impeachment, submitted · 
his findings from his investigation of the Lewinsky 
matter to the United States Hou8e of Representatives 
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pursuant to 28 U.S.C. § 595(c). The House of 
Representatives thereupon commenced impeachment . 
proceedings, ultimately passing two Articles of 
Impeachment against the President, one alleging 
perjury in his August 17th testimony before the grand 
jury and the other alleging obstruction of justice in 
this civil case. The matter then proceeded to trial in , 
the United ~tates Senate. 

1 

On November 13, 1998, while the impeachment 
proceedings were taking place· in the House of 
Representatives, the plaintiff reached an out-of colirt 
settlement for $850,000.00 and withdrew her appeal · 

. of this Colirt's April 1st decision granting summary 
judgment to defendants. See Jones v. Clinton, 161 
F.3d 528 (8th Cir.1998). Thereafter, on February 12, 
1999, the Senate acquitted the President of both 
Artides oflmpeachment. 

Following the acquittal of the President, this Court 
held a telephone conference on February 16, 1999, to 
address the remaining issues before this Colirt, 
including the issue of attorney's fees and the issue of 
whether the President should be subject to contempt 
proceedings. See February 16, 1999 Order, at 2. 
[FN9] The Colirt explained to the. parties that it had 
previously declined to address the .issue of . the 
President's contempt due to the fact that this case was 
on appeal at the time and Congress was conducting 
impeachment proceedings against the President. See 
id. at 3. [FNlO] The Colirt explained that had this 
*1124 Colirt's grant of sillnmary judgment to 
defendants been reversed and the case remanded; 
there would have been available certain sanctions that . 
are unavailable otherwise. Id. Th.e Colirt further 

·explained that even though this litigation begat the 
controversy that was the subject of the President's· 
impeachment trial in the Senate, the interests 
protected by the contempt authority of the Colirt are 
significantly different from the interests prote.cted by 
the impeachment process. Id. In essence, stated the 
Colirt, the contempt authority protects.the integrity of 
a colirt's proceedings and provides a means of 
enforcement of its orders, while impeachment is a 
constitutional process in which the proper inquiry is 
the President's fitness to serve in office. Id. Given 
this distinction, the Colirt determined that it should 
defer to Congress and its constitutional duties prior to 
this Colirt addressing the President's conduct in this 
civil case. · 

FN9. On March 4, 1999, an agreement was 
reached as to allocation of the $8.50,000.00 
settlement, thus rendering moot all issues · 
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concerning attorneys' fees. See March 4, 
1999 Ord,er. 

FNlO. After becoming aware of . the 
· President's possible contempt on August 

17th, the Colirt learned through published 
reports that the House of Representatives 
may · conduct proceedings to consider 
evidence of possible impeachable offenses 
against the President. (proceedings of which 
in fact began on September 9th with the 
submission of the Independent Counsel's 
report to the House of Representatives) . 
Those reports, and the fact that the matter 
was on appeal at the time, led to this Colirt's 
decision as stated in footnote five of the 
Colirt's September 1st Memorandum and 
Order to defer addressing at that time the 
matter of the President's contempt. 

As the Colirt explained to the parties, however, it is 
now time to addiess the issue of the President's 
contempt as all other proceedings that heretofore 
have precluded this Colirt from addressing the issue 
have concluded. Id, [FNl 1] .Accordingly, it is that· 
issue to which the Colirt now turns. · 

FN 11. The Court mformed the parties that a 
member of the House Managers who 
prosecuted the impeachment trial against the 
President contacted the'undersigned in early 
January of this year to let me know that he 
was considering calling me as a witness fqr 
the impeachment trial. I objected and was 
never subpoenaed or otherwise asked to 
testify. Later, a representative of the House 
Managers requested and, with my 
permission, received an affidavit concerning 
the President's deposition from · my la·w 
clerk, Barry W. Ward; who attended the 
President's deposition. ·· The Colirt allowed 
the parties an opportunity to request tllat I 
recuse from deciding the remaining issues in 
this case because . of the House Manager's 
contact. with me or because of Mr. Ward's 
affidavit, but none did so. 

II. 

ill The thre.shold question in this matter is whether a 
President of the United States can be held in civil 
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contempt of court and thereby san~tioried. Although 
federal courts possess the authority to impose 
sanctions for civil contempt pursuantto the Federal 
Rules of Civil Procedure and their inherent authority, 
see Fed.R.Civ.P.37(b)(2) (providing that" a court may 
enter an order treating as a contempt of court the 
failure of a party to obey the court's orders); 
Chambers v. NASCO. Inc .. 501 U.S.32, 44; 111 S.Ct. 
2123, 115 L.Ed.2d 27 (1991) (noting thatthe power 
to punish for contempts is inherent in all courts), no 
court has ever held a President in contempt of court. 
See Franklin v. Massachusetts, 505 U.S. 788, 827, 
112 S.Ct. 2767, 120 L.Ed.2d 636 (1992) (Scalia, J., 

,concurring). See also United States v. Nixon. 418 
U.S. 683, 692, 94 S.Ct. 3090, 41 L.Ed.2d , 1039 
(1974) (noting that the issue of whether a President 

' can be cited for contempt could engender protracted 
litigation). Nevertheles1>, this Court, has considered 
'the matter and finds no constitutional barrier to 
holding the President in civil contempt of court in, 
this case and imposing sanctions. 

,This lawsuit involved private actions allegedly taken 
by the President before his term of office began, and 
the contumacious conduct on the part of the President 
was undertaken in his role as a litigant in a civil case 
and did not.relate to his duties as President., Both,the 
Court of Appeals for the Eighth Circuit and the 
Supreme Court held in this case'that the Constitution,'' 
does not place the President's unofficial conduct 
beyond judicial scrutiny. In so ruling, the Court of • 
Appeals specifically rejected the President's argument 
that "because a federal court will control the 
litigation, the Third Brarich necessarily will interfere , 
with the Executive Branch through, the court's,, 
scheduling orders and its powers to issue contempt 
citations and sanctions. "Jones v. Clinton. 72 F.3d at 
1361 (emphasis added). Likewise, the, Supreme 
Court 'explained that " '[it] is settled law, that the 
separation-of-powers doctrine does not bar every 
exercise of jurisdiction over the President of the 
United States,' " ,*1125 Clinton v. Jones. 520 U.S. at 
705, 117 S.Ct. 1636 (quoting Nixon v. Fitzgerald. 
457 U.S. 731, 753-54, 102 S.Ct. 2690, 73 L.Ed.2d 
349 (1982)), and noted that "[i]f the judiciary may 
severely bilrden the Executive Branch by reviewing 

. the' legality of the President's .official conduct, and if 
it may direct appropriate process . to the President 
himself, it must follow that the federal courts have· · 
power to determine the legality of his unofficial 
conduct." Id. . · . · 

illifl · .. Although not expressly addressed· by the 
·Supreme Court, a necessary incident of the power to 
determine the. legality of the President's unofficial 
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conduct fucludes the power to address unofficial 
conduct which .threatens the integrity of , the 
. proceedings before the court. The sanctioning 
provisions in the .Federal Rules of Civil Procedure 
vest.federal courts with the ,power to address conduct 

· • which threatens the integrity of the judicial process, 
see, e.g., Fed.R.Civ.P. 11 (providing that sanctions 
may be appropriate where a claim is presented for an 
improper purpose) and 3 7 (sanctions for failure to 
cooperate With discovery), and the existence in the 
federal courts of an inherent power " 'necessary to the 
exercise of all others' " is likewise finnly established 
and ·"include[ s] the ability to dismiss actions, assess 
attorneys' fees, and to impose monetary or other 
sanctions appropriate 'for conduct which abuses the 
judicial process.' " Harlan v. Lewis. 982 F.2d 1255, 
1259 (8th Cir.) (quoting United States v. Hudson,· 11 
U.S. (7 Cranch) 32, 34, 3 L.Ed. 259 (1812); 
Chambers. 501 U.S. at 44"45, 111 S.Ct. 2123), cert. 
denied; 510 U.S. 828, 114 S.Ct. 94, 126 L.Ed2d 61 
(1993). See also Spallone v. United States, 493 U.S .. 
265, 276, 110 S.Ct. 625, 107 L.Ed.2d 644 (1990) 
(noting the axiomthat courts have inherent power to 
enforce complia11ce with their lawful orders through 
civil contempt). 

ill Certainly the Court recognizes that significant 
constitutional issues would arise were this Court to 
impose sanctions against the Pr@sident that impaired 
liis decision-making or otherwise impaired him in the 
performance of his official duties. See . Clinton v. 
Jones, .520 lJ.S. at 708, 117 S.Ct. 1636. No such 
sanctions will be imposed, however. Throughout the 
history of this case, this Court has attempted to apply 
the la'Y to the President in the same manner as .it 
would apply the law to any other litigant, keeping in . 
mind the;: "high· respect that is owed to the office of 
the Chief ·Executive" and the Supreme Court's 
directive that such respect"inform the conduct of the 

.. entire proceeding .... " See id. at 707, 117 S.Ct. 1636. 
In that· regard, this Court will not impose greater 
sanctions against the President· for his contumacious 
conduct in this, case than Would be imposed against 
any other litigant and member of the bar who 
engaged in similar misconduct. Moreover, this 
Court iS aware that it is obliged to use the least 
possible power adequate to the end proposed in · 
selecting contempt sanctions, see Spallone. 493 U.S. 
at276, 110 S.Ct. 625, and will base the imposition of 
sanctions on a principle of proportionality, 
recogmzmg that the President's contumacious 
conduct occtirred in a case thaf was both dismissed 
on summary judgment as lacking in merit and in 
which the plaintiff was made whole, having agreed to.· 
a settlement in excess of that prayed for in her 
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complaint. 

f 61(71[81 In sum, the Court finds that the power to 
determine the legality of the President's unofficial 
conduct includes with it the power to issue civil 
contempt citations and iiripose sanctioris for his 
unofficial conduct which abuses the judicial process. 
[FN12l That established, the Court now turns to the 
central issue. of the President;s contempt, 

\ \ . •,· 

FN 12. Every district court "has the power to · 
· conduct an independent investigation in 

order to determine whether it has been the 
victim offraud." Chambers, 501 U.S. at 44, 
111 S.Ct. 2123. Although this civil action 
has been terminated, "[a] court may make an 
adjudication of contempt and impose a 
contempt sanction even after the action in· 
which the contempt arose has been · 
terminated." Cooter & Gell v. Hartmarx 
Corp .. 496 U.S. 384, 396, 110 S.Ct. 2447, 
110 LEd.2d 359 {1990). In addition, a 
court generally may act· sua sponte in.· 

· imposing sanctions. Chambers; 501 U.S. at 
42 n. 8, i 11 S.Ct. 2123. . . 

A. 

[9][10][1 ll As noted earlier, a federal district court 
has two principal sources of authority for finding a ' 
party in civil contempt of its di~covery orders: 
Fed.R.Civ.P. 37(b)(2) and the court's .inherent power. 
See, e.g., *1126Webb. v. District of Columbia.· 146 
F.3d 964; 971 (D.C.Cir.1998); Jones v. Thompson, 
996 F.2d 261. 264 (10th Cir.1993); Cobell v. Babbitt. 
37 F.Supp:2d 6, 9 (D.D.C.1999). Pursuant to Ruk 
37(b)(2), a court may hold a party in contempt of 
court for failing to obey an order to provide discovery 
and may impose several specific, nonexclusive 
sanctions to address such misconduct, "the 
parameters of the · available measures being 'such 
prders in regard to the fi1ilure as are just.' '' Cobell. 
37 F.Supp.2d at 9-10 .{quoting Fed.R.Civ.P. 
37(b)(2)). However, when rules aione do not 
provide courts with sufficient authority to protect 
their integrity and prevent abuses of the judicial 
process, the inherent power fills the gap. Shepherd v. 
American. Broadcasting Companies. Inc ... 62 F.3d 
1469, 1474 (D.C.Cir.1995) (citing Chambers. 501 
U.S. at 46, 111 S.Ct. 2123). In this regard, a court 
has the "inherent power to protect [its] integrity and 
prevent abuses of the judicial process" by holding a 
party in contempt and imposing sanctions for 
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;' . . 
violations of the court's orders., Cobell, 37 F.Supp.2d 
at 9 (quoting Webb. 146 F.3d at 971). When the 
source of the civil contempt fo a failure to comply 
with a discovery order, the analysis and available 
remedies under Fed.R.Civ.P. 37 and the court.'s 
inherent power are essentially the same. Id. at 9-10. 
Cf Dillon v. Nissan Motor Corp .. 986 F.2d 263, 268-
69 (8th Cir.1993) (noting the comparability of 

·sanctions under Fed.R.Civ.P. 37 and sanctions under 
the coUrt's inherent power); Gates Rubber. Co. v . 

. Banda Chem. Ind.. Ltd.. 167 F.R.D. 90, 107 
(D.Co.1996) (noting that "Rule 37 and the inherent 
powers of the court may be different routes by which 
to reach a result, but the analysis of the criteria along 

.·the way' can be exactly the same"). Two· 
requirements must be met before .a party may be held 

. in civil contempt: the court must have fashioned. an 
Order. that· is. clear and reasonably specific, and the 
party must have violated that Order. Cobell. 37 
F.Supp.2d at 9 (citations omitted). Generally, these 

two requirements must be shown by clear and 
convmcmg evidence. Id. · Although these 
requirements apply whether the court is proceeding 

. under Fed.R.Civ.P .. 37 or its inherent power, see f4. a 
court ordinarily should turn to its inherent powers 
only as a secondary measure when a discovery order 
has been violated. Id. at 10. See also Chambers. 501 
U.S. at 50, 111 S.Ct. 2123 (noting that "when there is 
bad-faith conduct in the course oflitigation that could 
be adequately sanctioned under the Rules, the court 
ordinarily should rely on the Rules rather than the 
inhe~ent power"). Accordingly, this Court address.es 
the President's contumacious conduct under 
Fed.R.Civ.P. 37(b)(2), fmding that rule sufficient in 
its scope to redress the abuse of the judicial process 
that occurred in this case. · 

1. 

Fed.R.Civ.P. 37(b)(2) sets forth a broad range of 
sanctions that a district court ni.ay impose upon 
parties for their failure to comply With the court's· 
discovery orders. The Rule provides thatif a party 

. fails to obey an order to provide or permit discovery, 

. the court ;•may make such orders in regard to the 
failure as are just" and, among others, impose 'the 
folloWing sanctions: (1) the court may order that the 

. matters regarding which the order was made or any 
other designated facts be taken as established for the 
purposes of the action in accordance with the claim 
of the party obtaining the order; (2) the court may 
refuse toallow the disobedient party to support or 
oppose designated claims or defenses, or prohibit that 
party from introducin,g designated matters in 

·evidence; (3) the court may strike any pleadings m 
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parts thereof, stay further proceedings until the ord_er 
is obeyed, dismiss the action or proceeding or any 
part thereof, or render a judgment of default against_ 
the disobedient party; and (4) the court may, in lieu 
of any of the foregoing sanctions .or in addition 
thereto, . enter an order treating as ·a contempt· of court ··; 
the failure of the party to obey the court's orders. 
Fed.R.Civ.P. 37(b)(2). In addition to those 
sanctions, the Rule provides: 

In lieu of any ofthe foregoing orders or in addition 
thereto, the court shall require the party failing to 

· obey the order ... to pay the reasonable expenses; 
including attorney's fees, caused by the failure, 
Unless the court finds that the failure was 
substantially *1127 justified or that other 
circumstances make an award of expenses unjust. · · 

F.ed.R.Civ.P. 37(b)(2). 

a. 

(12][13][14] On two separate occasions, this Court 
ruled in clear and reasonably specific terms . that 
plaintiff was entitled to information regarding any 
indh:iduals with whom the President had sexual 
relations or proposed ,or sought to have sexuaL 
relations and who were during the . relevant time 
frame state or federal employees: ·See December 11, 

( 

1997 Order, at 3; 1Pres. Depo. at 53-55, 66, 78. 
[FN13] Notwithstanding these Orders, the record 
demonstrates by clear and convincing evidence that .. 
the President responded to plaintiffs questions by -
giving false, fnisleading and evasive answers that 
were designed to obstruct the judicial process. The 
President acknowledged as much in his public 
admission that he "misled people" because, among 
.other things, the questions posed to lii.ni "were being 
asked in a politically mspired lawsuit, which has. 

. since been dismissed." Although there are a number 
of aspects of the President's conduct. in this case that 
might be characterized as contemptuous, the Court 
addresses at this time only those matters which no 
reasonable person would seriously.·· dispute were in 

\ ' ' ' ' 

·.violation of this Court's discovery Orders· and· which 
do not require a hearing, namely . the President's 
sworn statements concerning whether he and Ms. 
Lewinsky had ever been alone together and whether 
he had ever.engaged in sexual relations with Ms; 
Lewinsky. [FN14] 

FN13. As a general matter, a production 
order is needed to trigger Rule 37(b). See, 

. e.g., Shepherd. 62 F.3d aU474; Kropp v. 
Ziebarth; 557 F;Zd 142, 146 n .. 7 (8th 
Cir.1977). • Here, the C9Uit's December 
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11th Order ruling on plaintiffs motion to 
compel and addressing aspects of the 
President's deposition constitutes a 
production order within the meaning of Rule 
37(b), as does the Court's oral ruling at the 
President's deposition that the Lewinsky 
matter was, consistent with the December 
11th Order, a proper subject of inquiry, and 
that the President was required to .answer 
such questions from plaintiffs counsel. Cf 
Jones v. Uris Sales Corp., 373 F.2d · 644, 
647-48 (2nd Cir.1967) (proceediI1gs before 

. district court during which the judge issued 
an oral order requiring compliance with the 
subpoena provided a proper· basis for Rule 
37(b)(2) sanction). · 

FN14. Other possible contumacious conduct 
on the part of the President that the Court 
does not address at this time includes his 
possible violation of this Court's admonition 
not to discuss the deposition wi.th anyone. 
At the conclusion of the President's 

·.· .. deposition, the Court stated as follows: 
. "Before.he leaves, I want to remind him, and 
everyone else in the room, that this case is 
subject to a .Protective Order ... and therefore 
aH parties present, including Secret Service 

·' agents, videographers, court reporters and 
the .. witness are · not to say anything 

· whatsoever about. the questions they were 
asked, the substance of the deposition, the 
length of it, objections, recess, any details, 

·whether the President did well or did not do 
:_wen; whether he. is credible or not credible; 

[or l whether he admitted or denied any 
specific allegations .... " Pres. Depo: at 212-
13. This admonition was an oral reiteration 
of the Court's October 30th Confidentiality 
Order on Consent of all Parties and- · 
con8tituted an expansion of the Order to 
persons present at the deposition who would 
otherwise not have been subject to its 
provisions. While the President may have 

.. violated the Confidentiality Order, see, e.g., 
Pres. GJ Test. at 54-58 (wherein the 
President testified th~t he approached his 
secretary the day after the deposition in 
order to ascertain information regarding 
some of the questions that were asked ·of. 
him by plaintiffs counsel), the record ill this 
case suggests that there were violations of 

. the .. Confidentiality Order attributable to .. 
other individuals within the jurisdiction of 
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this Court as well. Ascertaining whether 
the President or other individuals violated 
the Confidentiality Order--either with 
respect to the deposition or othetwise-
would require hearings and the taking of -
evidence. For reasons to be stated, the 
Court determines that such hearings are not 
in the best interests of the President or this 
Court. See Section Il(B), infra. 

i. 

At his January 17th deposition, the President 
responded to a series of questions regarding whether 
he and Ms. Lewinsky had ever been alone together 
by maintaining that he could not recall being alone 
with her. The President testified as follows: 

Q. Mr. President, before the break, we were talkjng 
about Monica Lewinsky. At any time were you and 
Monica Lewinsky together alone in the Oval 
Office? 
A. I don't recall, but as I said, when she worked at 
the legislative affairs office, they ahvays had 
somebody there on the weekends. !typically 
worked some on the weekends. Sometimes they'.d 
bring me things on the weekends. She--it seems to 
me she brought things to me once or twice on the 
weekends-; In that case, whatever *i128 time she 
would be in there, drop it off, -exchange a few 
words and go, she was there. I don't have any 
specific recollections of what the issues were, what 
was going on, but when the Congress is there, 
we're working all the time, and typically I would 
do some wo'rk on one of the· days of the weekends 
in the afternoon. _ 
Q. So I understand, your testimony is that it was 
possible, then, that you were alone with her, but 
you have no specific recollection of that ever 
happening? 
A. Yes, that's correct. · It's possible that she, in, 
while she was working there, brought something to 
me and that at the time she -brought it to me, she 
was the only person there. That's possible. 

* * * * * * 
Q. Do you ever recall walking with Monica 
Lewinsky down the hallway from the Oval Office 
to your private kitchen there in the White House? 
A.... [M]y recollection is that, that at some point 
during the government shutdown, _when Ms. 

-Lewinsky was still an intern but was working the 
chief staffs office because all the employees had to 
go home, !Pat she was back there with a pizza that 
she broughtto me and to others. -- I do notbelieve __ 
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she was there alone, however. I don't think she 
was. And my recollection is that on a couple of 
occasions after that she was there but my secretary, -
Betty Currie, was there with her. She and Betty 

- are _friends. That's my, that's_ my recollection. 
And I have no other recollection of that. 

* * * * * * 
Q; At any. time were you and Monica Lewinsky 

-- alone in the hallway between the Oval office and 
this kitchen area? 
A. I don't believe so, unless we were walking back 
to the b_ack dining room with the pizza. I just, I 
don't remember. I don't believe we Were alone in 
the hallway, no. 

* * * * * * 
Q. At any time have you and Monica Lewinsky 
ever been alone together in any room in the White 
House? 
.A. l think I testified to that earlier. I think that 
there is a, it is--I have no specific recollection, but 
it seems to me that she was on duty on a couple of 
occasions Working for the legislative affairs office 
and brought me some things to sign, something on 
the weekend. That's--I have a general memory of 
th~ ' 

Pres. Depo. at 52-53, 56-59. 

At hi~ August 17th appearance before the grand jury, 
the President directly __ .contradicted his deposition 
testimony by acknowledging that he had indeed been 
alone with Ms. Lewinsky on a number of occasions 
during which they engaged in "inappropriate intimate 
contact." Pres. GJ Test. at 9-10. He stated he also 
was alone with her "from time to time" when there _ 
was no "improper contact" occurring'. Id. at 134. 
The President began his testimony by reading a 
statement which reads in part as follows: 

When I was alone with Ms. Lewinsky on certain 
occasions in early 1996 and once inJearly 1997, I 
engaged in conduct that was wrong. These 
encounters did not consist of sexual intercourse. 
They did not constitute sexual relations as l , 
understood that term to be defined at my January ' 
17th, 1998 deposition. But_ they did involve 
inappropriate intimate contact. These 
inappropriate encounters ended, at my insistence, 
in early 1997. 

Id. at 9-10. The President.then testified as follows 
in response to questions regarding whether· he and 
Ms. Lewinsky had ever been alone together: 

Q. Let me ask you, Mr. President, you indicate in 
your ·staternent that you were alone with Ms. 
Lewinsky. Is that right? 
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A. Yes, sir. 
Q. How many times were you alone with Ms. 
Lewinsky? 
A. Let me begin with the .correct answer.· I don't 
know for sure. But if you would like me to give 
an educated guess, I will do that, but I do not know 
for sure. And I will tell you what I think, based on 
what lremep:iber. But I can't be held tc) a specific 
time, because l don't have records of all of it. · · 
Q. How many times' do you think? 
A. Well, there are two different · periods here. 
There's the period when she worked in the White 
:House until April of '96. And *1129 then there's 
.the period when she caine back to visit me from 
February of'97 untiUate December '97, . · ·. · , . . . I 
Based on our records--let's start with the. records, 
where we have the best records and the closest in 
time. Based on our records,: between February and 
December, it appears to me that at least I co~ld 
have seen her approximately nine times~ Although 
I do not believe I saw her quite that many times, at 
least it could have happened. · 
There were--we think there were nine or i'o times 
when she was in, in the White House when I was in 
the Oval Office when I could have seen her. I do 
not believe I saw her that many times, but I could 
have. * * * l remember specifically, I have a 
specific recollection of two times. . I don't 
remember when they were, but l remember twice 
when, on Sunday afternoon; she brought papers 
down to me, stayed, and we were alone. · · 
And I am frankly quite sure--although I have no 
specific memory, I am quite sure there were a 
couple of more. times, probably two ,times more, 
three times more. That's what I would say. That's 
what I can remember.. But I do ._!!ot remember 
when they were, or at what time of day they were, . 
or what the facts were. But I have a. general 
memory that would say I certainly saw her more 
than twice during that period between.January and 
April of 1996, when she worked there. .· · . .. , 

Id. at 30-32. In addition, the President .recalled a 
specific meeting on December 28, 1997, less than 
three weeks prior to his January 17th deposition, at 
which he and Ms. Lewinsky were alone together. Id 
at.34: The President went on to acknowledge that he 
tried to conceal his · "inappropriate intimate 
relationship" with Ms. LeWinsky by not telling . 
anyone about the relationship . a.nd by · "do[ing] it 
where nobody else was· looking at it;" stating thafhe 
would have to be an "exhibitionist not to have tried to 
exclude everyone efae. 11 Id. at 38, 54. The.President 
testified as follows in response to a question 
regarding how many times that occurred: 

Well, if you go back to my statement, r remember 
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there .:Were a few .times in '96, I can't say with any · 
certainty. There was once in early '97. After she 
left the White House, I do not believe I ever had 
any inappropriate contact with her in the rest of '96. 
There was one occasion· in '97 when, regrettably, 
that we were alone together for. a few i:ninutes, I 
think .about 20 minutes, and there was 
inappropriate contact. And after that, to the best 
of my meniory and belief, it did not occtlr again. 

1d.·an8-39. 

ii. 

With. respect to whether he and Ms. Lewinsky had 
engaged in sexual relations, the President testified at 
Pis January 17th deposition as follows: ' 

Q. Did you have an extramarital sexual affair with 
Monica Lewinsky? 

. A. No. 
Q. If she told someone that she had a sexual affair 
.with you beginning in November of 1995, would 
· that be a lie? . 
A. It's certainly not the truth. It would not be .the 
truth. 
Q. I think I used the term "sexual affair." .And so 

. the record is completely clear, have you ever had 
sexual relations with· Monica Lewinsky, as that 
term . is defined in Deposition Exhibit I, as 
modified by the Court? . 

. Mr. Bennett: I object because I don't krnow that he 
can r~member - · 
The Court: Well, it's real short. He can--1 will 
permit the question and you may show the Witness 
definition number one. 
A. I have never had sexual relations with Monica 
Lewinsky: I've never had an affair with her~ 
Pres~ Depo. at 78. · 

The President confirmed these denials in response to· 
questioning· from his attorney regarding Ms. 
Lewinsky's affidavit and whether·· . he and Ms. 
Lewinsky ever had a "sexual relationship": 

'Q. In paragraph eight of her affidavit, she says this, 
"I have never had a sexual relationship with the 
President, he did not propose that we have a sexual 
relationship, he did not offer me employment or 
other benefits in exchange for a sexual relationship, 
h.e did not deny me employment or other benefits 
for rejecting a sexual relationship." *1130 Is that 
a true and accurate statement as far as you know it? 

. A. :That is absolutely true. 
Id. at20.4. 

Consistent with his denial at his deposition of a 
sexuali relationship with Ms. Lewinsky, the President 
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. had earlier answered "None" in response to plaintiffs 
· · Interrogatory No. 10, which stated as follows: . ·· · 

1 Please state the name, · a<ld:tess, and telephone 
· mimber of each and every [federal employee] with 
whom you had sexual relations when you [were] ... 
President of the.United States. 

See Pres. Clinton's Resp; to PL's Second Set of Int. . 
ilt 5; Pres. Clinton's Supp; Resp. to Pl.'s SecondSet 
of Int at 2. As .previously noted, this interrogatory • 
was answered without regard to a formal definiticmof 
the term "sexual relati6ns" after this Court hacr 
entered its December 1 lth Order ruling that plaintiff 
was entitled to such information, 

At his August 17th grand jury .. appearance, · the 
President directly contradicted his deposition 
testimony by acknowledging "inappropriate iritimate 

· contact" with Ms. Lewinsky on numerous occasions. 
Pres. GJTest. at 9-10, 38-39, 54 .. When asked by a 
grandjuror what he meantby "inappropriate contact," 

. the President stated, "What I meant was, and what 
· · . · they can infer that I meant was, that I did things that · · 

were--when I was alone with her, that were 
inappropriate and wrong." Jd .. . at 92-93. The 
Pr¢sident repeatedly refused to provide ·answers to 
questions regarding spedfic sexual activity betwee11 

· himself and Ms. Lewinsky, instead referring to his . 
statement acknowledging "inappropriate ~timate 

· pmtact" and stating that "sexual relatfon8;' as defined. 
by himself and "most ordinary Americans" means, 

·· for the most part, oruy intercourse: Id. at 12, • 22-24; 
92-94, 102-03, 110-11, 139, 168. Nevertheless; the 

. ' President, while claiming that he' did not engage in 
intercourse with Ms. Lewinsky and did not engage in 
any other cqntact with her that 'would fall within the 
definition of "sexual relations" u8ed at his deposition,·, 

. acknowledged that ·the nature of .his "iriappropriate 
intimate contact" with Ms. Lewinsky was such that 
he .would have been an "exhibitionistl' had it been 
viewed by others. Id. at 10; 12, 54, 96. The 
?resident went on to state that he did not belie.ve. he 
violated the . definition of sexual relations he was. 
given "by directly touching those. parts of her .body 

"with the intent to arouse or gratlfy."/d. at139, 168, ' 

b . 

.. . It is difficult to construe the President's sworn ·. 
· statements in this civil lawsuit concerning his. 
relationship with Ms. Lewinsky as anything· other 
than a willful refusal to obey 'this Court's discovery 

. ·.·Orders. Given the President's admission that he was 
. misleading with regard to the questions being posed·· 
. fo him and the clarity with 'Yhich his falsehc>ods are · 
i:.evealed by the record, [FN15] there is no lleed to 
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engage ill an extended analysis of the President's 
sworn statements in this lawsuit. Simply put, the 
President's deposition ·testimony regarding whether 
he had ever been alone with Ms. Lewinsky was 
intentionally .false, and hi~ statements ·regarding 
whether he had ever engaged in sexual relations.with 
Ms. Lewinsky likewise were intentionally false,. 
notwithstanding · tortured definitions and 

· .. interpretations of the .term "sexual relations." [FN16] 

FN15. Indeed, even though the President's. 
··.testimony at his civil deposition was entirely 
consjstent with Ms. Lewinsky's affidavit 
denyjng "sexual relations'' between herself 
and :the President, the President's attorney 
later · notified this Court pursuant to his 
. professional responsibility . that portions of 
Ms. Lewinskis affidavit were reported to be 
"misleading and not true" and that this Court 
should not rely on Ms. Lewinsky's affidavit 

' , .· or remarks of counsel characterizing that 
affidavit. See Letter.of September 30, 1998, 
The. President's testimony at his deposition 
that Ms. Lewinsky's denial in her affidiiyit 
ofa. "sexual relationship" between them was · 
"absolutely true" likewise was "misleading 
and riot true;" 

FN'l.6 .. The President seemed to acceptOIC's 
characterization of his improper contact with 

· Ms. Lewinsky as "some kind of sex" and as 
a "physically .intimate" relationship. Pres. 
GJ Test. at 123, 1~6. Although the President 
did not disclose any specific sexual acts 
between himself and Ms. Lewinsky, he did 

· state !hat oral se.x performed by Ms. · i 

Lewinsky ·on himself would not constifute 
' "sexual relations" as that term was defined 
·by plaintiff at his deposition. /d; at 93, 100, 
102, 104~ 05, 151-52, 168. It appears the 

.. President is asserting that. Ms. Lewinsky 
could be having sex. with him while; at the 

··same time, he was not having sex with he.r. 

Certafuly the President's aggravation With· what h~ · 
considered a "politically inspired *1131 lawsuit" may 
Well.have beenjustified, although the Court makes no 

·, findings in that regard. Even assuming that to be so, 
however, his recourse for the filing of an improper 

.· claim against him was to move for the. imposition of 
. ·. sanctions against plaintiff. . See, e.g., Clinton . v: 

.Jones. 520 US. at 708-09, 117 S.Ct. 1636 (noting the . 
. - - ' . ~ . . ' 

! ' ··, . •" .· .... "-' ' .-: .: _,· 
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· · availability of sanctions for litigation directed at the 
President ·in his unofficial capacity for purposes Of 
political gain or harassment). The President could, 
for example, have moved for sanctions pµrsuant to 
Fed.R.Civ.P. 11 if, as he intimated in his address to 
the Nation, he was convinced that plaintiffs lawsuit 
was presented for an improper puipose and included 
claims . "based on 'allegations and other. factual 
contentions [lacking] evidentiary support' or unlikely 
to 

/ 
prove well~grounded after reasonable 

investigation." Id. at 709 n. 42. 117 S.Ct. 1636 
(quoting Fed.R.Civ.P. 1 l{b)(l), (3)). The President 
never challenged the legitimacy of plaintiff's lawsuit 
by filing a motion pursuant to .Rule 11, however, and 
it simply is not acceptable to employ deceptions and 
falsehoods in an. attempt to obstruct. the judicial 
process, understandable as his aggravati.on with·. 
plaintiff's lawsuit may have been. "A lawsuit is not a 
contest in concealment, and the discovery process 
was ·established so that 'either party may coil1pel the 
other ·to disgorge whatever facts he has in · his 
possession.' " Southern Ry. Co. v. Lanham, 403 F.2d 
119, 130 (5th Cir.1968) (quoting Hickman v. Taylor, 
329 U.S. 495, 507, 67 S.Ct. 385, 91. L.Ed. 451 
J1947)). 

In sum; the record leaves no doubt thatthe President 
violated this Court's discovery Orders . regarding 
disclosure of information deemed by this Court to be 
relevant to plaintiff's lawsuit, The Court therefore 
adjudges the President to be in civil co~tempt o( 

··court pursuant to Fed.R.Civ.P. 37(b)(2). 

2. 

1LlJ The. Comt now turns to .the issue of appropriate 
sanctions. Several of the sanctions contemplated by · 
Fed:R.Civ.P. 37(b)(2) are unavailable to this Court as 
the underlying ·lawsuit has been terminated. · The · 
Court cannot, for example, order that the matters 
upon ·which the President gave false statements. oe 
taken as . established, nor can the· Court render a 
defaultjudgment against the President, both of which 
the Court would have considered had this. Court's 
grant of summary judgment to defendants been 
reversed and remanded. Moreover, as the Court 

'. earlier noted; . the . determination of appropriate 
sanctions must take into account that this case was 
dismissed on summary judgment as lackingiri merit-
a decision that would not have changed even had the 
President been truthful . with respect to his 
relationship With Ms. Lewinsky. TFNl 7)--and that 
plaintiff was made whole, having settled this case for 
ari amount in excess of that prayed for in her 

· ·· complaint. Nevertheless, ··the President's 

Pagd4 

contumacious conduct in this case, coming as it did 
from a meriiber of the bar and the chief law 
enforcement officer of this Nation, was without 
justification and undermined the integrity of the 
judicial 

1

system. "[O]ur adversary system depends on 
a most jealous safeguarding of truth and candor," 
UnitedStates v. Shaffer Equip. Co .. 11 F.3d 450, 463 
(4th Cir.1993), and "[t]he system can provide no 
harbor for clever devises to divert the search, mislead 
opposing counsel or the court, or cover up that which 
is necessary for justice in the end." Id. at 457-58. 
Sanctio:lls must be imposed, not only to redress the 
misconduct of the President in this case, but to deter 
others who; having observed the President's televised 
address to the Nation in which his defiarice of this · 
Court's discovery Orders· was revealed, . might 
themselves consider emulating the President of the 

. Unjted States. by wilifully violating discovery orders 
of this and other c,ourts, thereby engaging in conduct 
that undermines the integrity of the judicial system. 
See National Hockey League v. Metropolitan Hockey 
Club. Inc., 427 U.S. 639, 643, 96 S.Ct. 2778, 49 
L.Ed.2d 747 (1976) (noting that "other parties to 
other lawsuits would feel freer than we think Rule 37 

. contemplates they ,should feel to *1132 flout other 
discovery orders of other district courts" if 
contumacious conduct was left unaddressed) (pet · 
curiam); Roadway Express v. Piper, 447 U.S. 752, 
763~64,' ioo . S.Ct. 2455, 65 L.Ed.2d 488 (1980) 
(noting that Rule 37 sanctions must be. applied 

··diligently, both. to penalize those whose conduct 
warrants sanctions and to deter those . who might be 
tempted to. sanctionable conduct in the absence of. 
such a deterrent). Accordingly, the Court imposes 
the following sanctions: · 

FN 17. The Court noted that whether other 
wome.n may have been subjected • to 
workplace harassment does not change the 
fact that plaintiff has· failed to demo.nstrate 
that she ,;herself was the victim of alleged , 
quid pro quo or· hostile work environment 
sexual harassment, [that] the President and 
Ferguson. conspired to deprive her of her 
civil rights, or [that] she suffered emotional 
distress . so severe in nature that no 
reasonable person could be expected - to 
endure it." Jones v. Clinton, 990 F.Supp. at 
678- 79-(emphasis in original). 

. . . -

First, the President sh~ll pay plaintiff any reasonable 
expenses,· including attorney's fees, caused by his 

• ·.; willful failure to obey this Court's discovery Orders. 
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Plaintiffs fomier counsel are directed to submit to 
this Court a detailed statement of any expenses and 
attorney's fees incurred in corinectionwith this matter 
within twenty (20) days of the date of .entry of this 
Memorandum Opinion and Order. · 

Second,· the President shall reimburse this Court its 
expenses _in traveling to Washington, D.C. at his 
request to preside over his tainted deposition. The 
Court therefore will direct that the President deposit · 
into the registry of this Court the sum of $1,202.00, 
the· total expenses incurred by this Court in traveling 
to Washington, D.C. [FN18] · 

FN18. The undersigned and Mr. Ward 
. departed Little Rock, Arkansas for 
Washington, D.C. on January 16, 1998, and 
returned to Little Rock on January 18, 1998. 
Total expenses were incurred in accordance 
with the rules and regulations set forth in the 
Guide toJudiciary Policies and Procedures, 
Volumes I ahd III. In . this respect, air fare 
was $216.00 per ticket and subsistence was 
$374.00 each. Remaining expenses totaled · 
$ 22.00. . 

[16)[17][18) In addition, the Court will refer this 
matter to the Arkansas Supreme Court's. _Comniittee 
on Professional Conduct for reyiew and any 
disciplinary action it deems appropriate for the 
Presidenfs possible violation of the Model Rules of 
Professional Conduct. [FN19) Relevant to this case, 
Rule 8.4 of the Model Rules provides that it is 
professional misconduct for a lawyer to, among other 
things, "engage in conduc;t involving dishonesty, 
fraud, deceit or :rriisrepresentation," orto "engage in 
conduct that is prejudicial to the administration of 

. justice. II .The President's conduct as discussed 
previously argu;ibly falls within the rubric of Rule 8.4 
and involves matters that the Committee on 
Professional Conduct may· deem appropriate for 
disciplinary action. [FN20] · 

FN19. The Committee on Professional 
Conduct · acts as an arm of the Arkansas 
Supreme Court in matters relating to the 
supervision and licensing of Arkansas 
attorneys, of which the President is one, and 
that Court has exclusive jurisdiction over the 
conduct of Arkansas attorneys and has . the . 
power to make rules regulating the practice 
of law ·and the professional conduct of · 
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attorneys of law. See Neal v. Wilson. 920 
F.Supp. 976, 987- 88 (W.D.Ark.1996), ajf'd, . 
112 F.3d351 (8thCir.1997). In that regard, 
the Arkansas Supreme Court has adopted the 
American Bar Association's Model Rules of 
Professional Conduct as the State of 
Arkansas's code of professional 
responsibility. See· In re Arkansas Bar 
Ass'n. 287 Ark. 495, 702 S.W.2d 326 
(1985) .. 

FN20. In referring this matter to the 
Committee· on Professional Conduct, this 
Court does not thereby relinquish 
jurisdiction to address the matter itself and 
issue sanctions, Rather than having been 

· ·displaced, the authority of this Court to 
sanction attorneys is independent of, and in 
addition to, the power of review possessed 
by. the Committee on Professional Conduct. 
See Harlan v. Lewis, 982 F.2d at 1261 
(noting that "[al district judge must have the 
power to deal with conduct of attorneys in 
litigation without delegating this 
responsibility to state disciplinary 

, mechanisms," and that "[s]tate disciplinary 
authorities may act in such cases if they 
.choose, but this does not limit the power or 
responsibility ofthe district court"). 

B. 

I.121 In addressing only the President's sworn 
statements concerning his relationship with Ms. 
Lewinsky, this Court is fully aware that the President 
may have engaged in other contumacious conduct 
warranting the imposition of .sanctions. See n. 13, 
supra. The Court determines, however, that this 
matter can be summarily addressed· by focusing on 
those specific instances of the President's misconduct 
with which there is no factual dispute and which 
primarily occurred directly before the Court. While 
hearings might have been necessary were there an 
issue regarding the President's willfulness in failing 
to . obey the Court's discovery Orders, the 
circumstances surrounding the President's failure to 
disclose his relationship with Ms. Lewinsky as 
ordered by this Court are undisputed and ccmtained 
within the record. The President has essentially 
admitted that he intended to mislead plaintiff in her 
efforts *1133 at gaining information deemed by this 
_Court to be relevant, and hearings would not assist 
the Court in addressing the President's misc_onduct 
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regarding his failure to obey this Court's discovery 
Orders. Thus, no possible prejudice to the 'President 
can result from this Court utilizing summary 
procedures rather than convening hearings: Indeed, 
it is in the best interests of the President and this 
Court that this matter be expeditiously resolved. 
Hearings to address other possible instances of · · 
misconduct on. the part of the President .could 
possibly be quite extensive arid would require the 
taking of evidence, irlcluding, if necessary, tt~stimony 

· from witnesses. 

This is ·not to say that the Court considers other 
instances of possible Presidential misconduct in this 
case unworthy of the Court's attention. In fact, the 
Court · fully considered addressing all of the 
President's possible misconduct pursuant to the 
criminal contempt prov1s10ns set forth in 
Fed.R.Crim.P. 42, but determines that such action is 
not necessary at. this time for two primary reasons. 
ffN2ll 

FN21. Under 18 U:S.C. § 401, federal 
courts possess the · power to impose 
sanctions for criminal contempt committed · 
in or near the presence of the court. When 
invoking this power, courts1 must follow one 
of two procedures set forth 1in Fed.R.Crim.P. 
42. Pursuant to Rule 42(a), a court may 
punish direct contempt, i.e., that contempt 
which occurs within the "actual presence" of 
th_e court, in a summary fashion. For 
conduct beyond the scope ·of Rule 42(a), 
such as indirect contempts that occur out of . 
court, Rule 42(b) requires such other 
criminal contempts to be prosecuted upon 
notice and a hearing. See Schleper v. Ford 
Motor Co.. 585 F.2d 1367, 1372 ·(8th 
Cir.1978). 

.First, the summary ·adjudication procedures 
delineated in Rule 42(a) are most likely inapplicable 
in this case since the power summarily to convict and 

. punish for contempt of court under that rule generally 
"rests on the proposition that a hearing to determine 
guilt of . contempt is not necessary when 
contumacious conduct occurs in the actual. presence 
of a judge who observes it, and when immediate 
action is required to preserve ·order in the proceedings· 
and appropriate respect for the tribunal." Smith v. 
Smith, 145 F.3d 335, 342- 43 (5th Cir.1998) (quoting 
In re Chaplain. 621 F.2d 1272, 1275 (4th Cir.), cert. 
denied, 449 U.S. 834, 101 S.Ct. 106. 66 L:Ed.2d 40 
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(1980)). Here, the Court was riot aware of any of the 
·. instances of the President's possible miscondud until 
. well after this case had been dismissed on summary 
judgment, and immediate action was not required to 
preserve order in the proceedings. See International 
Union, United Mine Workers o(Am. v. Bagwell, 512 
U.S. 821, 832-33, 114 S.Ct. 2552, 129 L.Ed.2d 642 
(1994) (noting that "[s]ummary adjudication becomes 
less. justifiable once a court leaves the realm of 
immediately sanctioned, petty direct contempts," and 
that "[it] a court delays punishing a direct contempt 
until the.completion of trial, for example, due process 
requires that· the conternnor's rights to notice and a 
hearing be respected"). 

·Second, resolvirig the matter expeditiously and 
without hearings pursuant to Rule 42(b) is in the best 
interests of both the President and this Court. Were 
the Court to delve into conduct which arguably was 
contumacious but which is not fully apparent from 

. the record, this Court, as previously 1).oted, would be 
required to· hold· hearings and take ·evidence,. 
including, if necessary, testimony from witnesses. 
Such hearings could possibly last several weeks and 
might require referral of the matter to a prosecutor. 
'see UnitedSiates v. Neal. 101F.3d993. 997-98 (4th 

.• Cir.1996) '(noting that when contumacious conduct 
. occurs out of the presence of the court· or does not 
interfere with ongoing proceedings immediately 
before the court, contempt power does not permit a 

.. judge to dispense with a prosecutor altogether and fill 
the r(ile himself). Because much of the President's , 
conduct has been or is being investigated by OIC, 
and in order to prevent any potential double jeopardy . 

•issues.from arising, see, e.g., United States v. Dixon. 
509 U.S. 688, 696, 113 S.Ct. 2849, 125 L.Ed.2d 556 

'(1993) (noting that protecticm of the double jeopardy 
clause applies to nonsummary criminal contempt .· 
prosecutions), this Court ·· will forego proceeding 
u.nder Fed.R.CrimP. 42 and address the President's 
contempt by focusing on th~se undisputed matters 
that are capable of being suII1marily addressed 
pursuant to Fed.R.Civ.P. 37(b)(2). See Bagwell, 512 
U.S. at 833, 114 S.Ct. 2552 (noting that certain . 
indrrect contempts are appropriate *1134 for 
imposition through civil. proceedings, induding 
contempts impeding the cowts ability to adjudicate 
the proceedings before it and .those ·contempts 
involving discrete, readily ·ascertainable acts). · 
[FN22) 

FN22. In ele.cting to proceed under 
Fed.R.Civ.P. 37(b)(2), the Court also avoids 
any constitutional issues that might arise 
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from addressing the matter in a criminal 
context. As noted in Section II of this 
Memorandum Opinion and Order, the 
Supreme Court essentially resolved the 
question of whether a President canbe cited 
for civil contempt by holding, in a civil 
proceeding, that the Constitution does not 
place the President's unofficial · conduct 
beyond judicial scrutiny. See Clinton v. 
Jories. 520 U.S. at 705, 117 S.Ct. 1636. 
Criminal contempt, however, "is a crime in 
the ordinary sense," see Bagwell. 512 U.S'. at 
826, 114 S.Ct. 2552 (quoting Bloom v. 
Illinois, 391 U.S. 194, 201, 88 S.Ct. 1477, 
20 L.Ed.2d 522 · ( 1968)) (emphasis added), 
and the question of whether a President can 
be held in criminal contempt of court and 

· subjected to criminal penalties relises 
constitutional issues not ·addressed by the 
Supreme Court in the Jones case. Such 
. issues could engender protracted· litigation, 
see United States v. Nixon. 418 U.S. at 692, 
94 S.Ct. 3090, and consume the resources of 
both the President and this Court. 

Nevertheless, the Court will convene a hearing at the 
request of the President should he desire an 
opportunity in \Vhich to demonstrate why he is not.in 
civil contempt of court, why sanctions should not be 

. imposed, or why the Court is otherwise in error in 
· proceeding in the manner in which .. it has. In that 
regard, the Court will stay enforcement of , this 
Memorandum Opinion and Order for thirty (30) days 
from . the date of its . entry in which to give th~ 

President an opportunity to request a hearing or file a 
riotice of appeal. In addition, the Court will entertain 
any legitimate and reasonable requests from the 
President for extensions of time in which to address 
the matter. Should the President fail to request a 
hearing or file a notice of appeal wjthin the time 
allowed, the Court will enter an Order setting forth 
the time and manner by which the President is to 
comply with the sanctions herein imposed. Should 
the President succeed in obtaining a hearing, 
however, whether at his request or by way of appeal, 
any interests in . an expeditious resolution of this · 
matter and in sparing the President and this Court the 
turmoil of evidentiary hearings will no longer be a 
consideration. · Accordingly, the President is hereby 
put on notice that this Court will take evidence at any 
·future hearings--including, if necessary, testimony 
from witnesses--on all matters concerning the 
President's conduct in this lawsuit which may warrant 
a finding of civil contempt. [FN23] . . 
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.. FN23. The scheduling of any hearings 
·· would, of course, be considerate to the 

President's schedule and his conducting the 
duties of his office. The Court is particularly 
mindful of the crisis in Yugoslavia and· 
recognizes that the President must not be 
distracted in his attention to that situation or 
other'issues of immense importance. 

III. 

The Court takes no pleasure whatsoev~r in holding 
this Nation's President in contempt of court and is 
acutely aware, as was the Supreme Court; that· the 
President "occupies. a unique office with powers and 
responsibilities so vast and important that the public 
interest demands that he devote his undivided time 
and attention to his public duties." Clinton v. Jones. 
520 U.S. at 697, 117 S.Ct. 1636. As noted earlier, 
however, this. Court has attempted throughout this 
case. to apply the law to the President in the same 
manner ·as it ~ould apply the law to any other 
litigant, keeping in mind the duties and status of.the 
Presidency and the "high respect" that is to be 
accorded his office. See Clinton v. Jones, 520 U.S. 
at 707, 117 S.Ct. 1636. In that regard, there simply 
is no escaping the fact that the l'resident deliberately 
violated this . Court's . discovery Orders and thereby 
undermined the integrity of the judicial system. 
Sanctions must be imposed, not only to ·redress the 
President's misconduct, but to deter others who might 
themselves consider emulating the President of the 
United States by engagirig iri misconduct that 
undermines the integrity of the judicial system··. 
Accordirigly, the Court adjudges the President to be 
iri civil contempt of court pursuant to Fed.R.Civ:P. 
37{J?)(2) for his willful failure to obey. this Court's 
discovery Ord.ers and hereby orders the followirig: ·• 

I. The President shall pay plairitiff any reasonable 
expenses, including attorney's fees, caused by his 
willful failure to obey this Court's discovery .Orders. 
Plairitiffs former counsel are directed to. submit to 
this Court a detailed statement of any expenses and 
attorney's *1135 fees incurred in connection with this 
ffi<ltter within twenty (20) days of the date of entry.of 
.this Meµiorandtun Opinion and Order. 

2. The President shall deposit irito the registry of this 
Court the sum of $ 1,202.00, the total expenses 
iricurred by this Court in traveling to Washington, 
D.C. at the President's request to preside over his 
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In addition, the Court will refer this matter to the 
Arkansas Supreme Court's Committee on 
Professional Conduct:for review and any action it 
deems appropriate: 

The Court :will stay enforcement .. :'·of this .· 
Memorandum Opinion and Order for thirty (30) days 
from the date of its entry in order to allow the · 
President an opportunity to request a hearing or file a 
notice of appeal..· Should the President fail to timely 
request a hearing or file a notice of appeal, the Court 

.. \Vill enter an Order setting forth the time and.rnanne~ 
by which the President is to comply with the 
sanctions herein imposed. · · 

IT IS SO ORDERED this 12th day of April 1999. 

36 F.Supp.2d 1118, 79 Fair Ernpl.Prac.Cas. (BNA) 
1561 ' 

END OF .DOCUMENT 

<., 
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c 
Supreme Court of the United States 

In the Matter of DISCIPLINE OF Bill CLINTON. 

No. D-2270. 

Oct. 1, 2001. 

Bill Clinton, of New York, New York, is suspended 
from the practice of law in this Court, and a rule will 
issue, n:turnable within 40 days, requiring him to 
show cause why he should not be disbarred from the 
practice of law in this Court. 

122 S.Ct. 36 (Mem), 534 U.S. 806, 151 L.Ed.2d 254; 
1 Cal. Daily Op. Serv. 8542 

END OF DOCUMENT 
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